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In Beck v. State, p. 3, 19th line from top, for ‘‘ accepted to,’’ read ex- 
cepted to. 

In Powell v. Powell, p. 14, 14th line from top, for “ reviewed,’’ read 
viewed. 

In Steiner & Bro. v. Snow, p. 46, 3d line from bottom, for ‘‘one proof,’’ 
read due proof; and in same case, p. 47, 16th line from top, for ‘‘ we did 
not,’’ read he did not. 

In Allen v. Allen, p. 156, 16th line from’ bottom, for “‘ truism,’’ read 
provision; and for “‘ assimulate,’’ read assimilate. 

In McDowell v. Brantley, p. 176, 20th line from top, for ‘‘ has consti- 
tuted,” read constituted. 

In Allen v. Allen, p. 183, 16th line from top, for ‘‘ affirmed,’’ read 
confirmed. 

In Crowder v. Fletcher & Co., p. 222, 13th line from bottom, for ‘‘ public 
power,”’ read feeble power. 

In Reynolds v. Caldwell, p. 232, the name of H. C. Tompkins should 
appear, as of counsel for appellee. 

In Modawell v. Hudson, p. 268, 7th line from top, for “‘ precedent,”’ 
read predicate. 

In Western Union Tel. Co. v. State Board of Assessment, p. 273, Hon. 
Tuos. N. McCLetian, Attorney-General, appeared for the appellee, and 
filed a printed argument, which did not come into the hands of the Re- 
porter with the record. 

In Smith v. Inge, p. 283, first head-note, instead of ‘‘ unofficial,’’ read 
official. 

In Wright v. Graves, p. 419, Crim v. Neems, as cited in the 16th line 
from top, should be Crim v. Nelms, reported in 78 Ala. 604. 

In Haas v. Taylor, p. 465, 8th line from bottom, for ‘‘one hundred 
bushels,’’ read one bushel. 

In McDevitt v. Lambert, p. 539, 9th line from top, for ‘‘ all objections,”’ 
read all other objections. 
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CASES 


IN THE 


SUPREME COURT OF ALABAMA, 


DECEMBER TERM, 1885. 





Beck v. The State. 


Indictment for Carrying Concealed Pistol. 
ying 


1. Attempted fraud in procuring testimony ; when properly considered 
to disadvantage of party attempting same.—If a party attempts to practice 
a fraud on the court, by procuring or assisting to procure testimony 
which he knows to be false, or resorting to any other artifice designed 
to deceive or mislead, this is a circumstance which the jury may prop- 
erly consider to his disadvantage ; but, to justify a charge invoking this 
principle, there must be something more than a mere contradiction he- 
tween the defe1idant’s own testimony and the testimony of the wit- 
nesses against him. 

2. Abstract charge ; when reversal worked by.—An abstract charge, 
even though it assert a correct legal proposition, will work a reversal, 
when it may have misled the jury. 


Apprat from Bibb Circuit Court. 

Tried before Hon. Jas. E. Coss. : 

The defendant, Willis Beck, was tried and convicted under 
a plea of not guilty at the Spring Term of said court, 1886, of 
the offense of carrying a concealed pistol. As shown by the 
bill of exceptions, a witness introduced by the State testified, 
in substance, that on a certain day, within twelve months be- 
fore the finding of the indictment, he saw the defendant at 
Briarfield, in said county, with a pistol, which he carried in his 
hip-pocket, exposed to public view; that on meeting the de- 
. fendant later in the day the weapon was no longer visible, but 
witness saw the “impression,” or outline, of a pistol on the 
same pocket in which he had previously carried it; that witness 
did not know what it was, “it might have been a piece of wood 
. or something else in that shape,” but it had “the shape and 
appearance of a pistol, with handle, cylinder and barrel.” To 
this, and corroborative testimony to the same effect, the de- 

1 
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fendant objected, and duly excepted to the adverse ruling of 
the court. al 

The defendant introduced evidence tending to show that, 
while engaged in playing a game of ball,a short while prior to 
the time covered by the foregoing testimony, “he dropped a 
large wooden pipe and picked it up and put it in the hip- 
pocket” referred to; “that said pipe was a large wood pipe, 
and had a large stem which was crooked.” There were, as 
shown by the bill of exceptions, “two witnesses for the de- 
fendant, who swore that the defendant dropped his pipe while 
a ing ball and put it in his hip-pocket, and one witness swore 

e had it in his side-pocket and that he picked it up at another 
place. The defendant himself swore that he had no pistol 
about his person on that day.” ©The material portion of the 
charge given to the jury, and excepted to by the defendant, is 
set out in the opinion. , 

No assignment of error appears upon the record. 


Tos. N. McCretian, Attorney-General, for the State. 


STONE, C. J.—There is a principle of law, that if a frand 
on the court be attempted, in the getting up of false testimony, 
or by any other artifice tending, or designed to deceive or mis- 
lead, or to make the false appear to be the true, and this is 
knowingly assisted, or procured to be done by the suitor, this 
is a circumstance which the jury may rightly consider, to the 
disadvantage of the party making, or assisting in such attempt. 
An honest cause, the law considers, needs not the aid of such 
reprehensible methods. But, to justify the application of this 
principle, there must be some proof of it, or testimony of facts 
or circumstances, tending to support such inference. Mere 
conflict among witnesses examined on the opposing side, with- 
out more, does not and can not raise such inquiry, or bring the 
principle referred to into play. 1 Greenl. Ev., § 469; Childs 
v. The State, 76 Ala. 93. Cases of conflicting statement, or 
conflicting recollection, frequently oceur, and it would be a 
dangerous precedent, as well as an unsound rule, to visit on 
either side, in case of such conflict, the severe intendments 
which the law denoances against the suborner, or procurer of 
simulated or mannfactured testimony. 

There was in this case a direct conflict in testimony. One 
witness testified that on the day on which the alleged offense 
was committed, he saw a pistol projecting out of defendant’s 
hip-pocket. He and other witnesses gave testimony tending to 
show that later on that day, a pistol was in said pocket and on 
the person of the defendant, and that it was concealed from 


view. The defendant testified in his own behalf that he had 
VoL. LXxx. 
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no pistol on that day. is conflict presented a question for 
the jury to determine. ey were not bound to believe the 
one side or the other, further than to render a verdict under 
the charge of the court, “their judgments should be convinced, 
with that measure of conviction the law requires_in criminal 
eases.” The bill of exceptions sets forth that it contains all 
the evidence, and the conflict noted above, and a conflict on 
one other question of fact, are the only incidents of the trial 
on which the charge hereafter noted can be attempted to be 
justified. They do not present a state of facts which raised 
the legal question embodied in that charge, and the charge was 
consequently abstract. An abstract charge, if it probably mis- 
led the jury, even if it assert a correct legal principle, is an 
error for which we will reverse. Partridge v. Forsyth, 29 Ala. 
200; Lussell v. Erwin, 38 Ala. 44; Me Williams v. Rogers, 
56 Ala. 87; Glass v. Pinckard, 1b. 592; Hammett v. Brown, 
60 Ala. 498; Bernstein v. Humes, 71 Ala. 260; Herring v. 
Skaggs, 73 Ala. 446. The charge we refer to is the third par- 
agraph of the ‘general charge given and accepted to, and in- 
structed them “if they believed from the evidence that de- 
fendant had attempted to prove facts material to his defense 
by false statements, and that he knew such statements to be 
false, and, so knowing, procured them to be made, then, that 
might be a circumstance against the defendant to be considered 
by the jury in weighing the evidence.” 

As we said above, the evidence on the trial did not raise the 
legal question which the charge sets forth, and the charge was 
abstract. It moreover authorized the jury to draw an infer- 
ence, while there was no testimony from which it could be 
drawn. “A charge that the jury may infer a fact of which 
there is no evidence is erroneous.” //enderson v. The State, 
49 Ala. 20; Everett v. U. 8.6 Por. 166; Lehnan, Durr & 
Uo. v. Warren, 53 Ala. 535. 

It is not our intention to intimate an opinion as to the guilt 
or innocence of the accused. That is a question for the jury, 
which, weighing the evidence, they must determine for chen. 
selves. 

There is nothing in the other questions reserved. 

Reversed and remanded. 
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Evans v. The State. 
Indictment for Robbery. 


1. Trial by impartial jury.—The purpose of the statutory provisions 
for drawing, summoning and empanelling jurors for the trial of persons 
indicted for capital felonies, is to secure a trial by an impartial jury. 

2. From whom jury is to be selected.—lIt is the right of the defendant 
to have a jury selected from all the persons summoned as special and 
regular jurors who are in attendance and competent, only subject to any 
contingency and necessity that may arise from the operation of the stat- 
utory provisions, but where the same persons are drawn and summoned 
for the trial of two defendants indicted for separate capital felonies, to 
be tried on the same day, should one or more of them be engaged in the 
consideration of the case of one of the accused, while a jury is being 
selected for the trial of the other, the necessity in such case is created 
by the act of the court, and is in violation of the requirements of § 4874 
of the Code. 

3. Robbery ; what constitutes—Snatching a thing from the hands of 
another, accompanied with violence, or threats creating apprehensions 
of bodily harm, or resistance however slight, constitutes robbery. 


Apprat from the City Court of Selma. 

Tried before Hoy. Jno. Haratson. 

The defendant was indicted and tried for robbery. At the 
time of the trial, the defendant, being arraigned, pleaded not 
guilty, and the court proceeded to draw a special jury as re- 
— by the jury law of Dallas county. At the same time 
there was another defendant present, charged with murder, 
whose trial was set for the same day, and for whose trial a 
special jury was also to be drawn. The presiding judge or- 
dered the clerk to keep two separate lists, one for each case, 
and as he would draw out of the box a name, caused it to 
be put down on each of said lists, and thus continued to draw 
until the list contained the full number of names requisite to 
make out the venire, thereby making one drawing answer for 
each of said cases. With the jury thus organized against the 
objection and exception of defendant, the defendaut was placed 
on trial and convicted. 

Maggie Thomas, whom it was charged the accused had 
robbed, testified that on the 3rd of December, 1884, the accused 
followed her into Donner’s yard in the city of Selma, and 
snatched from her hand a satchel containing three quarter-of- 
dollar pieces, in silver money; that he got the satchel from her 
and she never recovered it ; that in getting the satchel he jerked 


her with such force as to throw her down. Witness furthes 
VoL. LxXxx. 
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testified to the appearance of the accused at the time of the 
commission of the offense,.and described him with his hat 
drawn down over his face, &c. The solicitor, at this point, put 
the hat, shown to witness, on defendant’s head, drawn down 
over his face as described by the witness. The defendant’s 
counsel objected to this mode of examination, and “ excepted 
to its going to the jury.” The defendant requested the court 
to charge the jury: 3. “ That if they believe from the evidence 
that the bag was snatched from the hand of the party charged 
to be assaulted, then they must believe there was evidence 
of violence, otherwise than snatching the bag from her hand, 
or they must find the defendant not guilty.” 9. “That if 
they believe from the evidence that the only object of the 
person who snatched the bag out of the hand of the assaulted 
person was to steal the bag and contents, without violence, 
then they must find the defendant not guilty of robbery,” 
which charges the court refused, and defendent excepted. A 
number of other charges embodying substantially the same in- 
structions were asked by defendant and refused, to which re- 
fusal defendant reserved exception—and assigns the same, with 
other adverse rulings of the courts excepted to, as error. 

Brooks & Roy, for appellant, cited Posey v. The State, 73 
Ala., 492; Shelton v. The State, 1b.,9; Spicer v. The State, 
69 Ala., 159; Paris v. The State, 36 Ala., 232; Lush v. The 
State, 61 Ala., 90. 


T. N. McCietian, Attorney-General, for the State. 


CLOPTON, J.— Founded on the gravity of the crime charged, 
and on the serious consequences to the accused that result from 
a conviction, special statutory provisions are made for drawing, 
summoning and empaneling jurors for the trial of a person in- 
dicted for a felony, that may be punished capitally. The pur- 
pose of such enactments is to secure a trial by an impartial 
jury; and they manifest an intention to guard the rights of the 
accused, and to afford protection so far as the proper adminis- 
tration of the criminal law will justify. In furtherance of this 
humane purpose, section 4874 of the Code provides, that in 
such case, the court must make an order, commanding the 
sheriff to summon not less than fifty, nor mgre than one hun- 
dred persons, including those summoned on the regular juries 
for-the week or term, when the term does not exceed one 
week. Under this statute, the sheriff exercised a discretion as 
to the persons, other than the regular jurors, whom he would 
summon. 

By the special act “ to regulate the drawing and empaneling 
of grand and petit jurors in Dallas county,” this discretion is 


a a ere 
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taken from the sheriff. The act provides, that the court must 
make the order required by section 4874, and shall then, in 
open court, cause to be drawn from the jury box the number 
of names required, and cause a list of the jurors thus drawn, 
and of the regular jurors for the week, to be forthwith served 
on the defendant. On the day set for trial, the court is re- 
quired to enquire into and pass upon the qualifications of the 
persons summoned who appear, and cause the names of those 
held competent to be placed on lists, from which the defend- 
ant strikes two names and the solicitor strikes one, and so con- 
tinue, until only twelve names remain, who constitute the jury. 
The manifest operation of these provisions is, to create and 
preserve the entirety and unity of the proceedings in empanel- 
ing a jury, from the making of the order, to the actual selec- 
tion of the jury. The statute contemplates, that it shall be a 
roceeding in the particular case, individualized and separate 
rom all other criminal cases pending in the court. 

The constitution guarantees to the defendant a trial by ‘an 
impartial jury. The legislature provides the modes, by which 
this right shall be seeured and enjoyed. By the statute under 
consideration, a jury must be selected from the lists caused to 
be prepared after the court has inquired into and passed on the 
qualifications of the persons summoned and present. When 
only twelve names remain, the right to strike or challenge 
' ceases. Under the statutory regulations, it is the right of the 
defendant to have a jury selected from all the persons sum- 
moned as special and regular jurors, who are in attendance and 
competent, only subject to any contingency and necessity, that 
may arise from the operation of the statutory provisions. For 
instance: In Kimbrough v. State, 62 Ala. 248, it was held, 
that the court need not delay empaneling a jury, when one or 
more oi the regular jurors are on the venire served on the de- 
fendant, are engaged in the consideration of another case, 
and can not come into court voluntarily, nor be brought in 
without disregarding the rights of some other persons, equally 
entitled to the consideration of the law. The ruling is founded 
on the presumption, that when the legislature provided, that 
the regular jurors in attendance should constitute a part of the 
venire, it was contemplated that some of them might be en- 

ged in the trial of another cause, and that the right of the 
defendant to have such regular jurors called is subject to the 
due administration of the law, and does not operate to delay or 
obstruct the business of the court. But where the trials of two 
persons, indicted for separate capital felonies, are set on the 
same day, and the same persons are drawn and summoned as 
special — for both trials, should one or more of them be 


engaged in the consideration of the case of one of the accused, 
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while a jury is being selected for the trial of the other, the 
court would be unable to comply with the statutory require- 
ment to “cause the names of all those whom the court may hold 
to be competent jurors” to be placed on the lists, from which 
‘the defendant and the solicitor must strike. The necessity in 
such case does not arise from the operation of the statute, but 
is created by the act of the court—by the manner in which the 
special jurors are drawn. 

The order of the court for summoning jurors, drawing the 
number of names-required as special jurors, the service of the 
venire on the defendant, enquiring into and passing on the 
qualifications of the persons summoned, and causing the lists 
of those competent to be prepared, are all preliminary and 
necessary proceedings to a legal trial. If a trial is had, its in- 
ception, in legal contemplation, is in the order made as required 
by section 4874 of the Code. Such order can not be made 
jointly for the trials of two defendants, charged with distinct 
felonies ; and separate orders can not be followed by a joint 
drawing from the jury box of the requisite number of names as 
special jurors. The requirements are, the court must make 
such order, “and shall then, in open court, cause to be drawn 
from said jury box the number of names required.” The stat- 
ute contemplates and provides for a separate drawing, as well 
as a separate order. The intention of the statute is to provide 
fur the trial of one defendant, or of two or more defendants 
jointly indicted—of one case—and preserves the singleness and 
continuity of the antecedent proceedings. At no stage, should 
they be complicated or connected with the proceedings in any 
other case. A joint drawing of the names of persons to serve 
as special jurors for the trial of two persons separately indicted 
is, to that extent and for that purpose, a consolidation of the 
two cases. The provisions of the statute are mandatory, and 
must be obeyed as expressed. Error is clearly shown, and it 
does not affirmatively appear there is no injury. The defend- 
ant has not been tried by a jury drawn as required by the stat- 
ute, and this is a reversible error. 

While it may be true, that mere taking unawares, or a sud- 
den snatching a thing from the hand of another is not robbery, 
if the snatching be accompanied with violence, or such demon- 
strations or threats as to create a reasonable apprehension of 
bodily injury, or creates resistance however slight, the offense 
iscommitted. The evidence of the witness from whom the 
satchel was taken, if believed, shows that violence was used. 
All the instructions requested by the defendant have a tenden- 
ey to divert the attention of the jury, or to withdraw from their 
consideration the evidence of material facts. Being misleading, 
they were properly refused.—./ackson v. State, 69 Ala. 249. 
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Conceding that the use of the defendant’s person, and that 
by the solicitor, in the presence of the jury, as an illustration, is 
improper, the record does not show that the court made, or was 
asked to make any ruling on the objection. The exception is 
to the act of the solicitor, and not to any decision of the court. 
The question is not properly reserved for review. 

The question, as to the order for the service of the venire, 
and its service on the defendant will probably not arise on an- 
other trial. 

Reversed and remanded. 


Horton v. The State. 
Indictment for Cruelty to Animals. 


1. Jurisdiction of justice of the peace under statute against cruelty to 
animals.—Justices of the peace have not final jurisdiction of offenses 
committed in violation of the statute against ‘‘cruelty to animals,’’ 
(approved, February 23, 1883,—-Sess. Acts 187—amended, February 
17, 1885,—Sess. Acts 156,) there being nothing in either statute which 
confers such jurisdiction. 


Aprrat from the Circuit Court of Perry. 

Tried before the Hon. Joun Moore. 

The appellant in this case, Sam Horton, was indicted at the 
fall term of said court, 1885, for the offense of cruelty to ani- 
mals. On the trial, undera plea of former jeopardy interposed 
by the defendant, it was shown that the alleged offense had 
been previously investigated by a justice of the peace who 
bound the defendant over to the Circnit Court, his judgment 
entry being as follows: “Found guilty and gives bond for 
appearance at court.” The issue of former conviction was de- 
cided adversely to appellant, who, thereupon, went to trial under 
a plea of not guilty, and was convicted. 


J. W. Busn, for appellant. 


T. N. McCretian, Attorney-General, for the State. 


STONE, C. J.—This proceeding was instituted under the 
statute, “To prevent cruelty to animals,” approved February 
23, 1883—Sess. Acts 187—amended February 17, 1885—Sess. 
Acts 156. There is nothing in either statute which déclares 


that justices of the peace have jurisdiction for the final trial, 
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while the maximum fine that may be imposed would rather re- 
pel the idea that such jurisdiction was intended to be conferred, 
even by the original enactment. This statutes permits a fine of 
$100 to be imposed, whereas $50 is the limit of the justice’s 
jurisdiction in cases of tort, and in actions for the recovery of 
specific property, (Code of 1876 § 757, subd. 2 and 4), and $10, 
as the value of property involved, in certain petty criminal of- 
fenses of which he has jurisdiction.--Code, § 4628. The sec- 
tion last cited is the general statute which clothes the justices 
with jurisdiction of public offenses, and cruelty to animals is 
not one of the offenses named. These reasons tend strongly to 
convince us that by the statute as first enacted, it was not in- 
tended to confide its administration to justices of the peace. 

The amendatory act, however, relieves this question of all 
semblance of doubt. It provides that, “for conviction under 
this act, the solicitor shall be entitled to a fee of fifteen dol- 
lars.” It could not have been intended or expected that the 
solicitors would attend the sittings of the justices’ courts. 

The justice was without jurisdiction to finally try the defend- 
ant on the charge preferred against him. He exhausted his 
power when he heard the complainant on preliminary exami- 
nation, and bound the defendant to appear at court and answer 
to the charge. If he pronounced him guilty, it must be inter- 
preted as the expression of his opinion that the evidence was 
sufticiently strong to authorize the sending of the case to the 
grand jury. This he was authorized to do, and his jurisdiction 
extended no farther. 

Under the foregoing principles, there was nothing in the plea 
of former jeopardy which the defendant interposed. It might 
have been stricken from the file without error, and any ruling 
by which it was gotten rid of could do the defendant no injury. 

Attirmed. 


Knowles v. The State. 


Indictment for Selling Intoxicating Liquors. 


1. Finding of the court upon testimony, not reviewed on appeal.—Ina 
prosecution for a misdemeanor, before the County Court, the case being 
submitted to the decision of the court without the intervention of a jury, 
its finding on the facts can not be reviewed, or revised, by this court, on 
appeal. 

2. Whether liquor sold, was intoxicating, may be shown by its effects on 
those using it.—In a prosecution for selling intoxicating liquor, in viola- 
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tion of a local prohibitory law, a witness for the prosecution having 
testified, that the liquor, or beverage sold by the defendant, produced on 
him effects similar to those produced by whisky, it is competent for the 
defendant to prove by other witnesses who had drunk it, that it had no 
intoxicating effect on them. 


Arrrat from Wilcox County Court. 

Tried before Hon. Joun Puriroy. 

Mat Knowles was indicted, and tried in the Wilcox County 
Court, for selling intoxicating liquors in violation of a local 
statute. The case was tried by the court, on the plea of “ not 
guilty,” the defendant was found guilty, and a fine of one thou- 
sand dollars adjudged against him. One of the witnesses for 
the State testified that he had bought of the defendant three 
bottles containing fruit, with liquid around the fruit; that he 
and another had eaten of the fruit,and drunk the liquid that 
was in the bottles; that the effect of this eating and drinking 
upon witness was like the effect of drinking whisky; that he 
felt like he was intoxicated. After the State had closed, the 
defendant introduced a witness, Dock Griffith, who testified 
that he had many times bought of the defendant the same kind 
of fruit and liquid in bottles, described by the witnesses for the 
State, and had eaten the fruit and drunk the liquid without 
feeling any intoxicating effect, or any such effect as he experi- 
enced from drinking whisky. The solicitor moved to exelude 
this testimony of defendant, on the ground that it was irrele- 
vant; and, the same was excluded by the court. The defendant 
introduced a numberof other witnesses, who testified, substan- 
tially, asthe witness Griffith, that they had purchased of the 
defendant fruit and liquid, such as was testified about by the 
witnesses for the State, had eaten the fruit and drunk the liquid, 
without feeling any intoxicating effects. Their testimony was 
also, upon motion of the solicitor, excluded by the court. De- 
fendant excepted to these several rulings of the court, and, on 
appeal, assign§ the same as error. 


T. N. McCretian, Attorney-General, for the State. 


SOMERVILLE, J.—Under the rule announced in Bell 
v. The State, 75 Ala. 25, this court has no jurisdiction and must 
therefore decline to review the finding of the County Court of 
Wilcox county upon the testimony set out in the record. See 
also Calloway v. The State, 75 Ala. 56; Acts, 1880-81, p. 295. 

The indictment is for selling intoxicating liquor in violation 
of a prohibitory liquor law, approved December 12, 1882, and 
made apphebla to the county of Wilcox.—Acts 1882-83, 
pp. 254-255. ' 

The court, in our judgment, erred in excluding the state- 
VoL. LXxx. 
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ments of the several witnesses, who testified as to the effect 
upon themselves of the beverage for the sale of which the 
State had elected to prosecute the defendant. The question 
for decision was the intoxicating quality of this fluid or bever- 
age, which contained cherries, and was sold in bottles by the 
defendant. A witness for the State had testified that its effect 
upon himself and another person had been similar to that or- 
dinarily produced by whisky. It was competent to show by 
others that its effect on them, when drank in appreciable quan- 
tities, was not intoxicating. The most available mode of test- 
ing the nature and properties of a fluid or drug, next to that of 
chemical analysis, is by its effects on the human system. That 
a liquor when taken in certain quantities intoxicated or failed 
to intoxicate the person taking it, is as competent to prove or 
disprove its intoxicating qualities, as it would be to prove the 
poisonous nature of a drug by the effect following its adminis- 
tration. Negative testimony of this kind may often be very 
weak and inconclusive, because of the comparison involved in 
determining the relative facility with which different persons 
may or may not become intoxicated or drunk. But we can 
not say what would have been the effect of this evidence 
upon the mind of the judge, who was substituted for the 
jury as the trier of the facts of the cause. We decide noth- 
ing more than the admissibility of this evidence, leaving to 
the County Court itself to decide what shall be its weight or 
credibility. 
The judgment is reversed and the cause remanded. 


Powell et al. v. Powell. 


Bill in Equity, by Heir against Administrator, to remove Set- 
tlement of Estate from the Probate to the Chancery Court, 
Jor Final Settlement,and Account. 


1. An administrator purchasing a decree against his estaie,—when 
enures to the benefit of estate ; when entitled to credit.—If an administra- 
tor purchase a decree which is a debt or charge against the estate, at 
less than the amount due on it, the benefit of the purchase enures to 
the estate, but he is entitled to be reimbursed the amount of his pri- 
vate funds used in making the purchase. 

2. When heirs have a right to claim the benefit of a purchase of the es- 
tate lands by the administrator.—The decree having been rendered under 
a bill foreclosing a vendor’s lien on land, and the administrator becom- 
ing the purchaser of the land at the sale under the decree, prior to his 
purchase of the decree; the right of the heirs to claim the benefit of the 
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latter purchase, as being made for the estate, is independent of their 
right of election to claim the benefit of the former 

3. When heirs may elect to claim profit arising from resale—when ad- 
ministrator entitled to be repaid.—-The land having been resold by the 
administrator at a profit, the heirs may, at their election, claim the 
profit arising from the resale; but, if they so elect, the administrator is 
entitled to be repaid the purchase-money expended by him, and also 
to the rents and profits accruing up to the resale. 

4. Election must be in unambiguous terms.—Such election, to be ef- 
fective, must be clearly manifested, and declared in unambiguous terms ; 
and in a bill which seeks to bring the administfator to a settlement, if 
the heirs desire to claim the profits of the resale, they must distinctly 
aver their election, and the facts on which it is based, or assert their 
claim before the register, before entering on a statement of the account. 


Arvprat from Lowndes Chancery Court. 

Heard before the Hon. Joun A. Foster 

This was a bill filed by Claudius W. Powell, Jr., against 
George N. Powell, the administrator of the estate of orator’s 
father, Claudins W. Powell, Sr., and the sureties on the ad- 
ministrator’s bond, and was commenced on March 20th, 1883. 
The bill charges that a large amount of personal property and 
choses in action of the estate had passed into the om of the 
defendant, Powell, for which he had not properly accounted, 
and that he had purchased the lands of the estate, sold under 
the order of the Probate Court, and had failed to account for 
the proceeds of the sale. 

The prayer of complainant’s bill is that the defendant, Pow- 
ell, be compelled to make a final settlement of his administration 
of said estate; that the sureties on his bond be made _ parties 
defendant, and that the administration of the said Claudius W. 
Powell Sr’s estate be removed intv the Chancery Court for 
tinal settlement ; that the administrator be held to account for 
all the property of the estate, and that the lands in his posses- 
sion, formerly belonging to the estate, be subjected to the pay- 
ment of any decree that might be rendered in favor of com- 
plainant. 

The respondents file their plea in bar to the relief sought by 
the complainant, setting up a final settlement of said estate 
claimed to have been had by the administrator, in the Probate 
Court, on the 9th of February, 1874. This plea, upon hearing, 
was overruled, and respondent ordered to file his accounts 
within a stated time. It was further ordered by the court that 
after the filing of said accounts the register should fix a day to 
hear evidence and determine upon the matters of the account 
and report the result of his findings to the next succeeding term 
of the court. Upon the coming in of the register’s report, the 
respondent, Powell, filed a number of exceptions, the nature of 
which, and the action of the court in reference thereto, suffi- 


ciently appear in the opinion of this court. 
VoL. LXxx. 
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STONE, C. J.—Claudius W. Powell, Jr., is the only child 
and heir at law of Claudins W. Powell, Sr., deceased, and 
George N. Powell became the administrator of the latter’s es- 
tate. The present bill was filed by the heir and distributee, to 
bring the administrator to a settlement. Before the death of 
Claudius W., he purchased from Coster & Coxe a tract, of land, 
and died owing the purchase-money. Under a bill filed for the 
purpose against the heir and administrator, Coster & Coxe ob- 
tained a decree, ascertaining the sum of the unpaid purchase- 
money to be thirty-one hundred and fifty-eight dollars, and 
ordering the land to be sold for its payment. The land was 
suld, and Geo. N. Powell became the purchaser at the price of 
three hundred and thirty dollars ; the sale was confirmed, and 
deed made to him by the register. Geo. N. had the possession, 
use and occupation of the land, for about four years, and sold 
it for more than double what it cost him. 

On the day succeeding the sale by the register, George N. 
Powell purchased the said decree of Coster & Coxe against 
Powell, from one Cantelou, and obtained a transfer of it, with 
all its rights and liens, to himself individually. low Cantelou 
became the owner of it, with the right to dispose of it, does not 
appear, except that Coster & Coxe had acquired their title or 
right to itfrom him. No question is raised, however, on Can- 
telon’s right to control and dispose of the decree. Both parties 


base their claim on the fact and validity of his transfer. Powell 
purchased at greatly less than the face of the decree, paying 
for it with with his own means, except the sum of abont three 
hundred dollars, a debt due from Cantelonu to the estate of Clau- 
dius W. Powell. One effect of the purchase of the decree by 
Geo. N. Powell was, that he obtained back the three hundred 
and thirty dollars he had given for the land at the — 


sale, less the costs of the snit—something over eighty dollars. 

In the decretal order of reference, the chancellor gave no in- 
structions to the register; and the register, in stating the 
account, permitted the said Geo. N. to retain the rents and 
proceeds of sale of said land. In other words, he treated the 
land, its use or rents, and the proceeds of its sale, as the indi- 
vidual property of the said Geo. N. He allowed him a credit 
for all the money and means, his individual property, which he 
had used and expended in the purchase and liquidation of the 
decree, less the sum the land sale yielded in excess of the costs 
of the chancery snit. There were exceptions to the register’s 
report, by complainant, among other matters, as follows : 

“8. Complainant excepts to the register’s allowance to the 
adm’r of $762.94 on account of the Cantelou matter.” This, 
we may state here, is the sum, with interest, expended by Geo. 
N. Powell of his own means, in the purchase of the decree 
from Cantelou. 
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“9. Complainant excepts to the refusal to charge the adm’r 
with the rents of the lands of said estate for the years 1872, 
1873, 1874 and 1875, and interest thereon ; and the refusal of 
the register to charge the administrator with the amount of 
money received for said lands from Sanderson, Jan’y 3, 1876, 
and the interest thereon, growing out of said Cantelou matter, 
referred to in the last exception.” The chancellor sustained 
the 8th exception, and struck ont the credit of $762.94, which 
the register had allowed the administrator. He overruled the 
9th exception. Geo. N. Powell alone appeals, and the single 
error he complains of is the sustaining by the chancellor of the 
complainant's 8th exception. 

It is very manifest that, in any aspect in which this case may 
be reviewed, the 8th exception ought to have been overruled. 
The sale of the land had left the whole balance of the decree— 
more than twenty-eight hundred dollars—a debt and charge 
against the estate of Claudius W. Powell. This debt Geo. N. 
Powell purchased and extinguished, at about one-third of its 
face amount. He did not become the owner of it for the sum 
it expressed. Filling a trust relation, he could not speculate 
and make a profit out of the trust property. The profit, what- 
ever it was, belonged to the trust estate. 1 Perry on Trusts, 
§ 428; Royall v. McKenzie, 25 Ala. 363. He was not re- 
quired, however, to sustain any loss by the operation. The 
estate took the benefit of his bargain, and must assume the 
burden of the purchase. Whatever of the administrator’s 
private funds went into the purchase, must be regarded as so 
much money rightfully disbursed for the benefit of the estate. 
For this he was entitled to a credit in his settlement, as the 
register rightfully found. And this right was not at all de- 
smerny upon that other inquiry, whether the estate or Geo. N. 

owell claimed and obtained the land, its rents, and the pro- 
ceeds of its sale. In either event, the administrator was en- 
titled to a credit for all money paid by him from his personal 
effects, of which the estate took the benefit. All paid by him 
secured in the purchase and liquidation of the decreed debt, 
ess the sum realized in the register’s sale of the land, falls 
within this principle, even if he be permitted to hold the land 
as a petbonal purchase. The difference, and the only difference 
is, that if the estate successfully claim the land as purchased 
for its benefit, then. the administrator is entitled to a further 
credit of the sum paid by him in the purchase of the land. 
Obtaining the land, the estate must take it with the burden of 
its purchase. The error in this case seems to have been fallen 
into, by considering the administrator's right to retain the 
land, and the right to be repaid the money expended. in the 


purchase of the decree, as elective, or alternative rights, of 
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which the successful assertion of one, is the abandonment of 
the other. 

It is contended by appellee that the estate, and not Geo. N. 
Powell, should have the benefit of the land purchase, and that 
this would constitute a further debit against the administrator, 
of the value of the use and occupation, while he held the land, 
and of the profit he realized in the resale. This, it is argued, 
will more than compensate him for the credit stricken from his 
account. We need not and do not decide whether it would be 
permissible for us to set off one error against another, and thus 
neutralize the erroneous ruling. In the mere matter of stating 
an account, cases may arise in which it would be permissible to 
do so. But the question is not so presented in this record as 
that we can consider it. 

Whether the administrator, when he made the purchase at 
the register’s sale, thereby armed the beneficiary—the dis- 
tributee—with the right to claim the purchase as being made 
for the estate, was, at most, a mere matter of option, or elec- 
tion in the distributee. He alone could make the election ; 
for the administrator could not compel him to take the land. 
Wiswal v. Stewart, 32 Ala. 433; Kavanaugh v. Thompson, 
16 Ala. 817. Until election was made and announced, the 
land remained Geo. N. Powell’s. And such election, to be 
effective, should have been declared in unambiguous terms. 
In the present case, it should have been averred in the bill, 
with a proper statement of the facts on which it was based, or, 
it should have been claimed before the register, before entering 
upon proof of the value of the use and occupation, or of the 
profit realized in the resale. Without such declared election, 
testimony on these questions was immaterial and irrelevant. 

The bill avers that the land was purchased with the estate’s 
effects, and incidentally claims it on that account, together 
with its rents, and the proceeds of the sale. It makes no men- 
tion of the true facts, first, of the purchase of the land at the 
Register’s sale, and, second, of the subsequent purchase of the 
chancery decree; nor, of the clearly established fact, that half 
or two thirds of the purchase money was paid with the private 
funds of Geo. N. Powell. And there is no offer to refund to 
to him, nor to allow him a credit for the sum thus paid. We 
find nothing in the bill which shows an election, or intention 
to claim the land, or its profits and product, on the true state 
of facts, as this record shows they existed. Nor is this indefi-° 
niteness of the bill healed or aided, by anything shown to 
have taken place before he Register. There is an absence of 
proof that complainant made such election, or asserted snch 
claim, while the account was being taken. True, he made 
proof of the value of the rents, and of the price at which the 
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administrator sold the land; but he contended as earnestly 
that the administrator’s claim of credit for moneys expended 
in the purchase of the land and the decree should be disallowed, 
as he did that the rents and proceeds of the land should be 
made a debit in the account. These claims were incompat. 
ible; for if the election had been made and allowed, this 
would have entitled the administrator to further credit of the 
sum paid for the land, less the cost of the chancery suit, pre- 
viously and rightfully allowed, in addition to the credit we 
have shown above he was entitled to in any event. 

The only election shown in this record, if election it can be 
called, is found in exception No. 9 to the Register’s report, 
copied above. That election is, in large degree, neutralized, 
by the repugnant ager claimed—suceessfully claimed—in 
exception No. 8. e are not able to find that, on the facts 
shown, the distributee has ever elected with  sufticient 
clearness, to claim, the Cantelon land, as being purchased for 
the benefit of the estate. 

It may not be amiss to remark that the chancellor overruled 
complainant’s 9th exception, and thus decided this question 
of election in favor of the administrator. The administrator 
alone appeals in this case, and he alone assigns errors. The 
ruling on the question of election is therefore not before us. 

The decree of the chancellor sustaining complainant’s 8th 
exception to the report of the Register is reversed, and the re- 
_ as made is in all things confirmed. And a decree will be 
vere rendered in accordance with the principles herein above 
declared. 

Reversed and rendered. 


Mitchell v. Wellman. 


Bill to declare Unconditional Sale a Mortgage, and to Redeem. 


1, Whether conveyance absolute on its face is a mortgage; what neces- 
sary to be shown.—When the contestation is whether a conveyance, ab- 
solute on its face, was in fact intended as a mortgage, the party so as- 
‘serting must show, by clear and convincing evidence, that such was 
the intention and understanding of both parties; but, where the con- 
testation is whether the transaction was intended as a mortgage or as 
a conditional sale, with a reservation of the right to repurchase, the 
same stringency of proof is not required; and if the intention is in 
doubt, the court inclines to hold it a mortgage. 

2. Absolute conveyance, with siipulation to repurchase.—In this case, 
the conveyance being absolute in form, with a stipulation in a separate 

VoL. Lxxx. 
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paper of the right to repurchase by a specified day; and the evidence 
showing that the transaction did not originate in a proposition for a 
loan, and that no debt existed or continued between the parties; the 
court declines to treat the transaction as a mortgage. 


Appr from the Chancery Court of Jefferson. 

Heard before the Hon. Tuomas Corps. 

The bill in this case was filed on the 15th Augnst, 1884, by 
Albert Mitchell and Spencer Buckner, and averred that, some 
time in the year 1882, complainants purchased a lot in the city 
of Birmingham from the Elyton Land Company, on the in- 
stallment plan, part of the purchase-money being paid at the 
time of purchase and the balance to be paid on time; that 
complainants borrowed. the money with which to make the 
cash payment from Mrs. Fannie Linn, and had the Elyton Land 
Company’s bond for title, made to her to secure the loan; that 
afterwards Mrs. Linn lent complainants the money with which 
to pay the balance of the purchase-money, and took the deed 
to said lot in her own name, to secure the loan made to com- 
plainants; that in January, 1883, one Bernhard Wellman, who 
was engaged in lending money, agreed to lend complainants 
eight hundred dollars on said lot, and did lend them, at that 
time, five hundred and forty-five dollars, the balance due Mrs. 
Linn, which was paid to her, who thereupon executed a deed 
to the lot to complainants; that said Wellman let complainants 
have about seventy-five or one hundred dollars afterwards, and 
released to complainants a store account, altogether amounting 
to about eight hundred dollars; that Wellman agreed to lend 
the money for one year, for which he was to receive four hun- 
dred dollars as interest. The bill further recites, that for the 
consideration stated, complainants made a deed of sale to Well- 
man, who executed to them an agreement to re-convey the lot 
npon the payment of twelve hundred dollars at the maturity 
of the loan; that complainants were in possession of the lot at 
the time of this transaction with Wellman, and continued to 
live on the lot until some time in April, 1884, when they moved 
off in consequence of threats made by Wellman to turn them 
out of doors if they did not pay rent. Complainants offered 
in their bill to re-_pay Wellman the amount borrowed from him, 
with lawful interest, and prayed to be relieved from usurious 
interest, claiming that the deed made to Wellman was intended 
and understood to be a mortgage; prayed for an account, and 
that complainants be let in to redeem. 

The defendant, Wellman, answered, denying that he had 
made a loan to complainants as claimed by them, but claiming 
that he bought the lots in controversy for eight hundred dol- 
lars, rented it to complainants at a nominal rent, and agreed to 
allow them to re-purchase at any time within twelve months, 

2 
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for twelve hundred dollars; that complainants were indebted 
to him in a small amount for merchandise sold them, which 
was embraced in the amount to be paid, and for which de- 
fendant gave them a receipt in full, upon the execution of the 
deed to the lot; that complainant, Spencer Buckner, had 
sought to borrow money from defendant, but that defendant 
had refused to lend him money, but when informed by said 
Backner that he and complainant, Albert Mitchell, owned the 
lot, offered to buy it, and give them the option to re-purchase 
in twelve months, upon paying him twelve hundred dollars ; 
that the transaction was a bona fide purchase. 

The averments of the bill and the denials of the answer 
presented the issne, whether the deed made by complainants 
was intended only as a mortgage. Voluminous testimony was 
offered by the complainants tending to show that the deed, 
though absolute in terms, was intended and understood by the 
parties, only as a security for the loan made by the defendant 
to the complainants. The defendant sought to show by his 
own testimony and that of other witnesses that he had pur- 
chased the lot subject only to the right of complainants to re- 
purchase, upon paging him twelve hundred dollars within 
twelve months from date of purchase. The testimony is in 
irreconcilable conflict, but a sufficient analysis of it appears in 
the opinion to show the aspect in which it was presented to the 
Chancery Court. On final hearing, the cause being submitted 
on the pleadings and proof, the chancellor dismissed the bill ; 
which action of the court is here assigned as error. 


Mountsoy & Tomutnson, for appellants.—1. The chancellor 
erred in holding that in cases of this kind the proof must be 
“clear and convincing, even strong and stringent” that the 

arties intended a mortgage. That rale applies only where it 
is sought to declare an absolute sale a mortgage, but has no ap- 
plication where the sale is conditional only.—7Z'urnipseed 
v. Cunningham, 16 Ala. 501; McNeil v. Norsworthy, 36 Ala. 
156; Turner v. Wilkinson, 72 Ala. 365. A_ preponderance 
of the testimony shows that the parties intended a mortgage 
and not a sale. 

2. The evidence shows that complainants had made with 
the defendant a contract to borrow money before going to the 
office of his attorney, where, he claims, another bargain was 
made, as shown by the deed. There having been a valid agree- 
ment to lend the money to complainants, no matter in what 
form the papers were prepared, if the intention was to secure 
the loan, they constitute a mortgage.—65 Ala. 390; 35 Ala. 
586; 39 Ala. 156; 16 Ala. 477; 1 Jones on Mortgages, 
$$ 206, 250-1, 273; 3 Pomeroy’s Eq. Jurisprudence, 170; 
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notes. 

3. In,this case are all the ¢ndicia of a mortgage. The 
transaction had its origin in a negotiation for a loan of money ; 
the vendors remained in possession; the so-called purchase- 
money was used partly in paying off an encumbrance, and 
partly in improving the property; the party advancing the 
money knew it was to be so used; there was the existence of 
an indebtedness and the amount advanced was less than two- 
thirds the value of the lot.—39 Ala. 159; 27 Am. Decisions, 
347; 47 Am. Rep. 553; 16 Ala. 477; 26 Ala. 322; Jones on 
Mortgages, §§ 273, 600. 


McApory & Gitvespy, contra, cited 29 Ala. 254; 72 Ala. 
361; 58 Ala. 37; 37 Ala. 53; 28 Ala. 226; 42 Ala. 32; 
1b. 477; 27 Ala. 542. 


CLOPTON, J—On January 2, 1883, the complainants and 
their wives executed to defendant an absolute conveyance of 
the land in controversy, in consideration of eight hundred dol- 
lars; @nd the defendant cotemporaneously executed a separate 
instrument, granting complainants the right to re-purchase at 
any time before January 1, 1884, by the payment of twelve 
hundred dollars, containing a covenant to convey on payment 
being made. The complainants, having failed to make pay- 
ment within the time specified, bring the bill to have the two 
instruments declared a mortgage, and to redeem. 

When the contestation is, whether the parties, thongh making 
an absolute conveyance, contemplated an unconditional sale or 
a mortgage, the party asserting that a mortgage was intended, 
must show such intention and understanding of both parties 
by clear and convincing evidence. But, when it is admitted or 
shown that the transaction is not an unconditional sale, there 
being the right to re-purchase, or an agreement to reconvey 
on specified: conditions, expressed either in the deed, or by 
separate instrument; and the controversy is, whether a condz- 
tional sale or a mortgage is intended, the same stringency of 
proof is not required; and if the intention is in doubt, equity 
leans in favor of considering it a mortgage, as most generally 
accomplishing complete justice to both parties—MMceNedll v. 
Norsworthy, 39 Ala., 136; Turner v. Wilkinson, 72 Ala., 361. 
The rnle laid down by the chancellor—that the evidence must 
be clear and convincing, even strong and stringent—is too ex- 
acting and rigorous, in a case where the question is whether a 
conditional sale or a mortgage was intended. 

The deed, by itself, is absolute in form. The separate in- 
strument recites the purchase of the land from the grantor, 
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agrees to allow a repurchase, and to convey on payment of the 
amount, within the time stipulated. The conveyance and the 
separate instrument, having been cotemporaneously executed, 
and being parts of the same transaction, mnst be construed as 
one. Thus construed, they import a sale with condition to 
repurchase. iland v. Radford, 7 Ala., 724; McKinstry ». 
Conly, 12 Ala., 678. Persons capable of contracting may make 
a contract for the sale and purchase of land, with a reservation 
to the vendor of a right to repurchase at-a fixed price, and 
within a specified time. Conway v. Alewander, 7 Cr., 218. 
The covenant to reconvey may be a circumstance, considered 
in connection with other circumstances, going to show, but not 
in itself sufficient to show, that the parties intended a mort- 
gage. Something more than a reservation of a right to repur- 
chase and an agreement to reconvey must be shown. 

Each transaction must depend, ina great measure, on its par- 
ticular circumstances. The ascertainment of the intention of 
the parties readily suggests itself as the proper mode to deter- 
mine whether the contract is a mortgage or a conditional sale. 
As the intention may be made to appear, the eourt will carry 
it into effect. That the grantor intended and considered the 
conveyance as a mortgage, is not sufficient; such must be like-. 
wise the intention and understanding of the grantee. West 
v. Hendrix, 28 Ala., 226; Peeples v. Stolla, 57 Ala., 53. The 
intention may be collected from the extrinsic circumstances, 
and the internal evidence afforded by the papers. Without 
underrating what may be considered minor tests, the criterion 
most generally regarded as of controlling significance, is a con- 
tinned debt, which the grantor is liable to pay, whether it be 
an uneancelled antecedent debt, or one presently contracted. 
If there be a subsisting liability, the payment or discharge of 
which is in fact the payment stipulated in the reservation of 
the right to repurchase, the transaction isin reality a mortgage, 
whatever form the papers may assume. But, if there is no ex- 
isting liability or indebtedness under any circumstances, there 
is nothing on which to found a mortgage. West v. Hendria, 
supra. The investigation, therefore, is resolved into an in- 
quiry, whether the relation of debtor and creditor existed be- 
fore, or at the time of the transaction, which is continued ; or, 
if not, whether the transaction commenced in a negotiation for 
a loan of money, or for other purpose, whereby a liability is 
created, which the vendor is bound to discharge in the future? 
All other circumstances and considerations are ancillary to this 
primary inquiry. 

The connection between the parties, except as to a small an- 
tecedent debt, commenced with this transaction. There is a 


conflict between the evidence of complainants and of the de- 
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fendant, in respect to the manner in which the transaction be- 
gan; whether in a negotiation for a loan, or for a purchase. 
The force of the testimony of complainants and their wives is 
greatly impaired by the contradictions as to material matters by 
other witnesses. In view of this conflict, the correct version of 
the transaction may be satisfactorily ascertained by the consid- 
eration of the evidence of the disinterested witnesses, as it may 
corroborate, or contradict, and illustrate. The complainants 
had previously purchased the lot from the Elyton Land Com- 
pany, and borrowed money to pay for it from Mrs. Linn, who 
had a lien thereon as security for the money thus advanced. 
She was pressing for payment. It is a circumstance of some 
significance that, at the time of the transaction between the 
parties, the lot was in the hands of a real estate agent for sale, 
in whose hands it had been previously placed by complainants ; 
and who had failed to sell it at nine hundred dollars, the price 
fixed by them. In this state of affairs, the negotiations be- 
tween the parties commenced. 

As appears from the evidence of the subscribing witnesses, 
who were also the attorneys who drafted the papers, the com- 
plainants and the defendant came to their office, stated to them 
the terms of the trade as agreed on, and directed them to draw 
the necessary papers. A few hours afterwards,the defendant 
and the complainants, with their wives, returned to the office. 
The papers were read to them, and their character and effect, 
and the rights of the parties under them, fully explained. No 
claim was made that a mortgage was intended. The complain- 
ants expregsed themselves satisfied with the papers as explained ; 
said they contained the terms of the trade as agreed on, and 
thereupon they were respectively executed by the parties. The 
complainants spoke of the transaction afterwards as a sale, to 
other witnesses. One of them was indebted to defendant about 
ninety-six dollars, for goods previously purchased, which it was 
agreed should be taken in payment for the lot, pro tanto. The 
notes evidencing the debt were surrendered. A part of the 
purchase-money was left in the hands of defendant, a portion 
of which was taken up in goods; and when the balance was 
paid to one of the complainants, in March, subsequently, he 
executed a receipt “as balance in full of payment of eight hun- 
dred dollars for lle and lot.” By the agreement, the com- 
plainants were to have the use and possession, at a nominal 
rental, until January 1, 1884, at which time their right to re- 
purchase expired, as a part of the consideration paid, and de- 
fendant gave them a written lease for this purpose. This re- 
buts any inference that might otherwise be drawn from an un- 
explained, continuing possession, and tends to show that com- 
plainants recognized the transaction as a sale, and consented to 
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hold under the defendant as his tenants. After January 1, 1884, 
they promised to pay rent, and made a small partial payment ; 
and on a subsequent demand to pay rent or vacate the lot, they 
vacated it without objection or claim. We do not think, that 
the evidence shows any marked disparity between the value of 
the property and the price paid. 

It would be too tedious, and an unnecessary and unprofita- 
ble extension of this opinion, to consider the evidence, which is 
somewhat voluminous, in all its details. We have attended 
generally to the salient facts, which we ascertain tu be estab- 
lished. On a full and careful examination, we conclude that 
the transaction did not commence in a proposition to borrow 
money, that the writings express the full terms of the agree- 
ment, and that the transaction is a sale with condition to repur- 
chase. There was no subsisting or continuing debt, which the 
vendors were bound to pay at any future time.—/eeples v, 
Stolla, supra ; Eiland v. Radford, supra. 

Affirmed. 


Cox v. Johnson et al. 


Bill in Equity to set aside a Deed of Conveyance for Fraud ; 
and for Settlement of Guardian’s Account. 
. 


1. Relieving minors of disability ; impeaching equity decree.—In re- 
lieving minors of the disability of infancy (Code, §§ 2735-41) the Chan- 
cery Court exercises a special and limited jurisdiction, and its decrees 
stand on the same footing as the judgments of courts of limited and 
inferior jurisdiction, whose recitals of notice or appearance may be im- 
peached and contradicted, in a collateral proceeding, by extrinsic 
evidence. 

2. Same ; requisites of petition.—When the infant has a guardian, 
the petition asking to be relieved of the disabilities of non-age must be 
signed by the infant in person, and the guardian must join in the peti- 
tion; and if signed by the guardian, in the name of the infant, but 
without his knowledge or consent, the decree founded on it is a fraud 
on the jurisdiction of the court, which the court will set aside ona 
direct proceeding, or, without setting it aside, will prevent the guardian 
using it against the infant. 

3. Guardian’s settlement ; requisite proceedings.—A settlement of the 
guardian’s accounts in the Probate Court, made during the minority of 
the ward, before the resignation of the guardian, and without the ap- 
pointment of a guardian ad litem, is void for want of jurisdiction; and 
a decree in chancery removing the ward’s disabilities as an infant, 
~ nar ea procured by the guardian, imparts no validity to the set- 
tlement. 

4. Ward suing guardian after attaining majority to avoid settlements 
made.—A bill in equity filed by a ward within twelve months after at- 

Vok. LXxx. 
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taining majority, seeking to compel a settlement of the accounts of his 
guardian, and to set aside conveyances executed by him to his guardian 
during his minority, based on a void setthkement rendered by the Pro- 
bate Court, is neither multifarious, nor wanting in equity. 


Aprrat from the Chancery Court of Autanga. 

Heard before the Hon. 8S. K. McSprapprn. 

This was a bill filed by H. T. Johnson and his wife, whose 
maiden name was Willie Caver, against Noah W. Cox, and 
was commenced October 5th, 1885. The object of the bill 
was to re-open and settle the guardianship accounts of the de- 
fendant with his former ward, the said Willie Caver, and to 
annul and set aside a deed executed by Willie Caver to Noah 
W. Cox, conveying her paternal estate in lands, which was 
alleged to have been fraudulently procured by the said Cox a 
short time before her marriage to her husband, H. T. Johnson. 

The bill alleges that the father of Willie Caver died in 1862 ; 
that her mother married the defendant, Cox, in 1865, and died 
in 1867; that her surviving husband became the guardian of 
Willie, and both, guardian and ward, resided on the estate of 
the ward till the 12th of December, 1881; that some time 
prior to the last named date, some person, acting at the instance 
of Noah W. Cox, and without the knowledge, wish or consent 
vf Willie, filed a petition in the Chancery Court, to which 
Willie’s name was signed, praying that she be relieved of the 
disabilities of non-age, under the statute providing therefor ; 
upon which petition and proof sustaining the allegations 
thereof, the chancellor granted the prayer of the pretended 
petition ; that the first information Willie had of these pro- 
ceedings was on the 12th of December, 1881, when she was 
brought by Cox to the court house at Prattville; that said Cox, 
while on the way, informed oratrix that he wished to make a 
settlement with her, and then informed her that she had been 
relieved of the disabilities of non-age; that oratrix was taken 
into the probate office by Cox, where she was shown some 
papers and asked some questions, of which she remembered 
nothing definitely ; that immediately after said pretended set- 
tlement, on the same day, the said Cox proposed a purchase 
from oratrix of the real: estate upon which she and the said 
Cox had resided since his marriage with the mother of oratrix, 
containing about 320 acres of land, which Cox represented to 
oratrix was worth about fifty cents per acre, but which was in 
fact worth about $2 per acre ; that Cox had a deed ready pre- 
pared, which oratrix signed at the request of the said Cox, her 
step-father and guardian. That part of the bill seeking a re-open- 
ing of the guardianship settlement recites that oratrix was charged 
board at exorbitant rates by her guardian, for fourteen years, 
while the guardian was living on oratrix’s land, and while using 
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oratrix as a menial in his family by requiring her te cook, wash 
and iron, and do other servant’s work about the place, for 
which service no compensation was allowed oratrix in said set- 
tlement; that Cox falsely represented to oratrix that in his 
settlement of her guardianship he had not charged her any- 
thing for board, and that it was only about eight months before 
the filing of her bill that oratrix had discovered that such rep- 
resentation was false. The bill farther sho-vs that it was filed 
within less than two years after oratrix attained her majority. 
The defendant demurred to the bill, on the grounds that it was 
multifarious, and that more than two years had elapsed since 
the final settlement of the guardianship and the commence- 
ment of the suit. These demurrers were overruled, and this 
action of the court is assigned as error on appeal. 


C. 8. G. Dosrrr, for appellant. 
Sapier & Howtmes, contra. 


SOMERVILLE, J.—Taking as true the facts stated in the 
bill, as we are compelled to do on demurrer, the defendant 
can not be permitted to found any right on, or obtain any pro- 
tection from the decree of the Chancery Court, rendered Octo- 
ber 7th, 1881, purporting to relieve the complainant, Mrs. 
Johnson, of the disabilities of infancy or non-age. The Chan- 
cery Court, in affording such relief to minors, exercises a 
limited jurisdiction, or special statutory power, which stands 
on the same footing with the proceedings of courts of limited 
and inferior jurisdiction. Cohen v. Wollner, 72 Ala. 233 ; 
Ashford v. Watkins, 70 Ala. 156. And decrees or judgments 
rendered by courts of this class are exempt from the rule, ap- 
plicable only to courts of general jurisdiction, that parol evi- 
dence is inadmissible to contradict the record of the court 
reciting the appearance of the parties in person or by attorney, 
in the case of domestic judgments, even though such unauthor- 
ized appearance is a fraud or a forgery, unless on bill filed by 
the defrauded party, properly framed, with the view Vj im- 
peaching such record. Freeman on Judg. oe Ed.), § 134, 
note 1; Herguson v. Crawford, 70 N. Y. 253 : . c. 26 Amen, 
Rep. 589. It is permissible to attack such jadgments, even 
collaterally, by extrinsic proof showing that the recitals of 
notice or appearance were in fact false, : and that, for this reason, 
the court rendering the judgment had no jurisdiction over the 
parties, which is equally essential with jurisdiction over the 
subject-matter in all proceedings not purely in rem. 

The bill alleges that the petition to remove the complainant’s 


disabilities of non-age was prepared collusively by the attorney 
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of the defendant, who was her guardian and her step-father, 
and was signed in her name and filed in the chancery court, 
without her knowledge or consent. Complainant was then 
about ninteen years of age, and was known to her guardian to 
be on the eve of impending marriage to her co-complainant, 
who is now her husband. The defendant had been her guar- 
dian for about fourteen years, in the possession and manage- 
ment of all her property, and largely indebted to her. The 
motive for a speedy settlement, hastened in time to escape a 
rigid overhauling of his accounts by the intended husband, 
was very strong. The action of the Chancery Court was 
needed to sweep away the only obstruction to this plan, and 
the bill alleges that this was obtained without the complainant’s 
desire, knowledge or consent, that she knew nothing of its 
legal effect when first informed of it, and that the purpose of 
her guardian in proving it was to cover up his defaleations and 
defraud her of her property. 

The statute requires that the minor should have signed the 
petition in person, and that her guardian should join with her. 

Jode, 1876, § 2735, sub-div. 3. If this was not done the 
court had no jurisdiction to render the decree relieving com- 
plainant of her disabilities of infancy; the decree itself 
would be fraudulent, and, whether it sought to be regularly 
impeached or opened in this bill or not, a court of equity 
will preclude the defendant from taking any advantage of 
such a judgment, of which he can not in good conscience and 
all honesty avail himself. As said by this court in Lee v. Lee, 
55 Ala. 590, 602, the court, even without vacating the judg- 
ment, “may prevent the parties guilty of the fraud from 
taking any benefit under the judgment or decree, either as a 
ground of relief or defense, and leave its vacation to the tribunal 
pronouncing it.” Freeman on Judg. (3d Ed.) § 134, p. 148, 
note. 

In this aspect of the case, the settlement made in the Pro- 
bate Court of Autauga county, or rather what purports to be 
such, by the defendant, was void for want of jurisdiction in 
that court. It was made during the minority of the ward, 
and before the resignation of the guardian, and the ward was 
not represented by a guardian ad litem. The case of Glass v. 
Glass, 76 Ala. 368, is conclusive on this point. And it becomes 
‘immaterial to enter upon any consideration of the inquiry as 
to what the rule would be if the bill were filed to correct errors 
of law or fact in the settlement of a guardian’s account, under 
sections 3837-3839 of the present Code. Both the original 
and the amended bills aver facts which show that the entire 
settlement was a void proceeding, without the jurisdiction of 
the court undertaking to make it. 
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The suit then becomes one simply to remove the settlement 
from the Probate tou the Chancery Court, and to set aside 
certain conveyances of property made by the ward to her 
guardian, during her minority, at a grossly inadequate price, 
and while the trust relationship of guardian and ward was still 
existing. The mere statement of the case shows that the bill 
is neither multifarious nor otherwise wanting in equity. 
Voltz v. Voltz,75 Ala. 555; Noble v. Moses 74 Ala. 604. 
Nor can there be any question whatever that it was filed in 
time, as the suit was instituted within less than a year after the 
ward became of age, and so soon as she was apprised of the 
frand that was practiced upon her. 

The demurrer to the bill was properly overruled and the 
decree is affirmed. 


Reeves v. Brooks. 


Bill in Equity, by Widow. for Assignment of Dower and 
Homestead. 


1. Right of widow before assignment of dower.—The widow has no legal 
estate or interest in the lands of the deceased husband until a specific 
part of the land is allotted and set apart for her dower estate; her in- 
terest, until then, being equitable, in its nature a right lying in action. 

2. Assignability of widow’s dower interest before allotment at law.—The 
right of dower not being a legal estate, before assignment, is not, in 
law, the subject of conveyance to a stranger. Notwithstanding such 
conveyance the heir may successfully maintain ejectment against the 
grantee for the recovery of possession. 

3. Same; in equity.—In equity the interest of the assignee is pro- 
tected, und he is treated as succeeding to the right of the assignor, and 
as the owner of the thing transferred. The assignment of the widow’s 
right of the dower, before allotment, though inoperative at law, is ef- 
fective in a court of equity that will, in a proper case, enforce her trans- 
fer, and protect the rights of her transferree. v 

4. Estoppel of widow by joining in deed with heirs.—Where the widow 
unites with the heirs in a warranty deed conveying all the right, estate 
and interest of the geantors, and reciting that the consideration was 

aid to all of them, the equitable estate of the widow ts merged in the 
egal estate conveyed by the heirs; and she will not be heard to gainsay 
the _ of the grantees by asserting a claim to either dower or home- 
stead. 

5. Right of widow to rents during quarantine.—Under the statute, 
§ 2238, Code, the widow may retain possession of the dwelling and the 
oe aga connected therewith, until the assignment of her dower. 
Juring such time she may rent the premises; and, if the administrator, 
heir or other person, receives the rent, she may recover it from him, 


Aprprat from Lowndes Chancery Court. 
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Heard before the Hon. Jno. A. Foster. 

This was a bill filed by Harriet Reeves, the widow of Richard 
Reeves, deceased, praying for the allotment of dower and as- 
signment of homestead in the lands of her late husband, being 
230 acres; and for the recovery of crops grown thereon, and 
rent accruing pending her quarantine. The suit is against 
Brooks Bros., a partnership, and the heir-at law, and was com- 
menced April 22, 1885. The bill, after describing the lands 
owned and occupied by Richard Reeves at the time of his 
death, alleges that he died without owing any debts; that the 
heirs at law were of full age, and that no administrator had 
ever been appointed ; that said Richard Reeves died in 1878; 
that his sons J. D. Reeves, and R. A. Reeves, bought out the 
interest of the other heirs and had oceupied the premises with 
the complainant, and controlled the lands of the estate, since 
January 1882, and had turned over to the defendants, Brooks 
Brothers, the crops of cotton made thereon. The prayer of 
the bill is for an assignment of dower and the setting apart of 
the homestead in the premises to the complainant, and that 
said Brooks Brothers be made to account to complainant for 
the cotton received by them from said lands since 1882, and 
for the value of the rent, for the current year 1885; and for 
such other relief as complainant may be found entitled to. 

The respondents, Brooks Bros., answered the bill, averring 
that after the death of her husband, complainant, with her two 
sons, J. D. Reeves and R. H. Reeves, occupied the lands of 
the estate, and carried on the farm ; that respondents made ad- 

vances each year to them, for the purpose of enabling thei to 
do so, taking a lien on the crops to be grown, and mortgages 
upon the land and stuck, &e.; and that the whole amount 
received by them from said place during the time referred to 
in complainant’s bill, was $604.55 which had been applied to 
the indebtedness of complainant and her sons J. D. and R. H. 
Reeves, and for which-credit was duly given them. The an- 
swer further avers that on the 2ist day of January, 1885, 
complainant united with her two sons, J. D. and R. H. Reeves, 
in an absolute sale of the lands described in the complainant’s 
bill, to respondents, for the bona fide consideration of one thou- 
sand dollars; that at said date a deed to said lands, containing 
covenants of warranty, was executed by the complainant and 
her said sons and delivered to respondents, whc were put in 
possession of the premises; that about two weeks afterwards 
respondents rented the dwelling hvouse and about fifteen acres 
of the land to J. D. Reeves for the year 1885 for one bale of 
cotton. The deed is set out and made a part of the answer of the 
respondents. Upon this state of facts the chancellor decreed 
that the complainant was not entitled to relief and dismissed 
her bill; from which action of the court, this appeal is taken. 
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Warts & Son, for appellant. 
R. M. Witviamson, contra. 


CLOPTON, J.—The bill is brought by appellant to have an 
assignment of dower in land, of which her husband was seized, 
and which was his homestead at the time of his death, and to 
have an account of rents and profits. 

Dower, arising by operation of law from the marital rela- 
tion, is an inchoate and contingent right pending the coverture, 
which is consummated on the death of the husband, the wife 
surviving, and entitles her to a free hold estate in the land. 
Until dower is assigned, the widow has no legal estate or inter- 
est in the land. Until a specific part of the land is allotted and 
set apart for her dower estate, her interest is equitable, and its 
nature a right lying in action. The assignability of such in- 
terest depends on the form, in which the question may arise 
—whether at law or in equity. Having no legal estate, the 
right of dower, before assignment, is not the subject of con- 
veyance to a stranger, of which a court at law can take cogni- 
zance. Such conveyance does not entitle him to an allotment 
of dower in his own name, nor is it a foundation for any claim 
in an action atlaw. The heir may successfully maintain eject- 
ment against the grantee for the recovery of possession.—— Bar- 
ber v. Williams, 74 Ala. 332; Turnipseed v. Fitzpatrick, 
75 Ala. 297; Saltmarsh v. Smith, 32 Ala. 404.; Wallace v. 
Hall, 19 Ala. 367. 

In equity the rule is different. By the common law, a right 
or chose in action is not assignable. An assignment conveyed 
no interest or right to the assignee, which a court of law would 
recognize to any extent or for any purpose. Equity, however, 
recognizes an interest in the assignee entitled to protection, and 
treats him as succeeding to the rights of the assignor, and as 
possessing ownership of the thing transferred. The assign- 
ment of a thing in action for a valuable consideration creates a 
substantive right of property, which a court of equity will, 
under proper circumstances, uphold and enforce. The widow’s. 
right of dower, before assignment, being a right of action and 
being equitable, comes within the operation of these princi- 
ples ; and though a conveyance of such right is inoperative at 
law, acourt.of equity will, in a proper case, enforce her trans- 
fer, and protect the rights of her transferree.—Strong v. Clem, 
12 Ind. 37; Payne v. Becker, 87 N. Y.153; 2 Soribner Dow. 


(2 Ed.) 45. We do not understand Saltmarsh v. Smith, supra, 
as in conflict with these views, when the facts of the case are 
considered. In that case, the land was not sold by the. hus- 


band, nor was the consideration price paid to him ; but was sold 
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after his death by a purported agent, when his power of attor- 
ney had been terminated. The transfer of the right of dower 
was made, as expressed therein, on a valuable consideration 
paid to the husband, which was not true. The deed of the 
agent was ante-dated, so as to purport to have been executed in 
the lifetime of the husband ; and no valuable consideration was 
paid to the widow for her transfer. On these facts, the court 
held, that the grantee had no title to the real estate, legal or 
equitable, either under the deed or otherwise, and that the 
widow’s transfer was wholly inoperative ; and refused to en- 
force it, by way of deduction of the reasonable value of the 
dower interest from the grantee’s claim of indebtedtiess against 
the husband, as against his other creditors, who had filed the 
bill to subject the land ; the estate of the husband having been 
declared insolvent. 

On January 21, 1885, the complainant and her two sons, to 
whom the other heirs had previously sold and conveyed their 
interest, executed to the defendants a conveyance of land, con- 
taining covenants of warranty, in consideration of one thon- 
sand dollars. It is unnecessary to decide, whether a convey- 
ance of the entire land to another, in making which the widow 
unites with the heirs, in whom the fee is veéted, and who, with 
her, are in possession, operates as a release to the terre-tenant, 
or by way of extinguishment of her right of dower. The deed 
purports to convey all the right, estate and interest of the gran- 
tors, and recites that the consideration was paid to all of them, 
as to which there is no contradictory evidence. The suit is in 
equity, instituted by the widow, who claims dower notwith- 
standing the deed. Fraud, imposition, or undue advantage is 
not alleged or proved. If as to the complainant, the convey- 
ance be regarded as only a transfer of her right of dower, be- 
ing supported by a valuableand sufficient consideration, a court 
of equity will protect the rights of her assignees. If, in such 
case, there was an assignment of dower, it would enure in equi- 
ty to the benefit of the alienee ; and inasmuch as the defend- 
ants have a conveyance of the land, by which the equitable in- 
terest of the complainant is merged in the estate conveyed by 
the heirs, an allotment would be useless and unnecessary. 
Moreover, the complainant, by uniting in the covenants of 
warranty, has estopped herself from denying that she had an 
indefeasible estate which passed by the deed, and will not be 
heard to gainsay the title of the defendants, by asserting a claim 
of either dower, or homestead exemptions.—Jones v. Leese, 
65 Ala. 134; Mattock v. Lee, 9 Ind. 298; Grant v. Parham 
15 Vt. 649. B 

Under our statutes the widow may retain, free from the pay- 
ment of rent, the possession of the dwelling-house, where her 
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husband most usually resided next before his death, and the 
plantation connected therewith, until her dower is assigned. 
Code, § 2238. The object of the statute is to provide for her 
a support until dower is allotted, on which she may enter. 
For this purpose she may rent the premises, and if the admin- 
istrator, or heir, or any other person, receives the rents, she is 
entitled to recover them. Jnge v. Murphy, 14 Ala., 289; 
Boynton v. Sawyer, 35 Ala., 497; Oakley v. Oakley, 30 Ala., 
131. She may transfer or otherwise utilize the rents and 
profits as she deems most expedient. They are subject to her 
absolute disposal. The complainant and her sons continued to 
occupy the premises after the death of her husband, and the 
sons managed and cultivated the lands. She and one of her 
sons in January, 1882, and she and. both of her sons in Febru- 
ary, 1884, mortgaged the lands and the crops raised thereon to 
the defendants to secure the payment of the joint indebtedness 
recited in the respective mortgages as having been contracted 
to obtain advances to enable them to make the crops. The 
cotton received by the defendants was delivered in part pay- 
ment of the mortgage debts. The defendants received the cot- 
ton, with the consent of complainant, by her authority, and in 
performance of contracts made with her. Under such cireum- 
stances the complainant will not be heard to say, that the de- 
fendants received tke cotton wrongfully, and will not be suf- 
fered to call on them to account to her for the cotton or its 
proceeds. She has had the use and occupation of the premises, 
and has enjoyed the income and profits, the same having 
been appropriated to an indebtedness, for which she was jointly 
liable with others, and which was contracted for their joint 
benefit. Unmasked and stripped of the adventitious cireum- 
stances, the case is that of a debtor, who, his own funds having 
been applied in payment of a joint debt, calls on the creditor 
to refund on the ground that the funds used were her undi- 
vided property, and that others were liable for the debt. 
Atlirmed. 


Flouss & Kennedy v. The Eureka Co. 
Action for Damages for Breach of Contract. 


1. Breaches must be alleged in complaint.—The plaintiff having agreed 
and undertaken, for a specified price, to unload for defendant certain 
cars laden with lime rock “‘ at such times and places as may be ordered 
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by defendant,’’ an action does not lie to recover the stipulated compen- 
sation, unless the service was ordered or directed by defendant, or was 
performed by his authority, express or implied ; and the fact that it 
was so done must be alleged in the complaint. 


Apprat from Jefferson Circuit Court. 

Tried before the Hon. 8. H. Sprorr. 

This was an action brought by Flouss & Kennedy, a part- 
nership, against the Eureka Company, a domestic corporation, 
to recover damages for an alleged breach of a contract set out 
in the complaint, which is in the followiug language: ‘ The 
plaintiffs claim of the defendant one thousand dollars for the 
breach of the condition of an agreement entered into by and 
between the plaintiffs and the defendant, which was in words 
and figures as follows, viz: ‘“ Memo. of a contract entered into 
by and between the plaintiffs and the defendant, this the Ist of 
February, 1879, between the Eureka Company of the first part 
and Flouss & Kennedy of the second part, witnesseth, that the 
party of the second part agrees to unload in a prompt and sat- 
isfuctory manner al] the cars of coke and all the cars of iron 
ores and lime rock at such times and places as may be required 
and ordered by the party of the first part ; and, the said parties 
of the second part do further agree that they will furnish the 
tools, lights, implements, and everything necessary in said 
work, and keep the same in repair at their own cost. For and 
in consideration of the faithful discharge and performance of 
the above agreement by the party of the second part, the party 
of the first part hereby agrees to pay the said party of the 
second part seven cents per ton for all coal, and six cents per 
ton for all iron ores and lime rock so unloaded at their furnace 
at Oxmoor, Ala., for one year, to-wit: till February Ist, 1880. 

Eureka Company, [L. 8.] 
by J. W. Sloss, President ; 
Frouss & KENNEDY.” [L. 8.] 


“ Yet, althongh the plaintiffs have complied with all the 
provisions of said agreement, on their part, the defendant has 
failed to comply with the following provisions, viz: by failing 
and refusing to pay said plaintiffs for any of the cars of lime 
rock that were delivered and unloaded at said furnace from the 
fifteenth day of July, 1879, to the 6th January, 1880, for which 
said defendant was required to pay said plaintiffs by the terms 
of said contract; wherefore plaintiffs bring this suit.” 

To this complaint, the defendant demurred : 

* First, Because the said complaint shows that the contract 
sued upon requires the defendant to pay for only such cars of 
lime rock as were actually unloaded by plaintiffs, and the com- 
plaint shows that the defendant has paid the plaintiffs for all 
that said contract required the defendant to do.” 
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“ Second, Because said complaint shows that the defendant 
was to pay the plaintiffs for only the lime rock unloaded at 
such times and places as may be required and ordered by the 
defendant, and this the complaint shows has been paid, and the 
complaint does not allege the contrary.” 

“ Third, Because said complaint shows no right of. action 
against the defendant.” The court sustained the demurrers, to 
which ruling the plaintiffs excepted, and declined to plead 
over. Judgment was rendered for defendant, and the plaintiffs 
take this appeal. 


Greee & Canarou ; Hewrrr, Watker & Porrer, for appel- 
lants. 


R. H. Pearson, contra. 


SOMERVILLE, J.—It is our opinion that the Cireuit Court 
placed the correct constraction upon the contract set out in the 
complaint. By its terms it imposed no obligation on the 
plaintiff to unload the cars except “at such times and places 
as may be ordered” by the defendant. The defendant would 
not, therefore, be liable to pay the contract price agreed to be 
paid for unloading the cars of lime rock, unless such service 
was ordered or directed, or unless it had been actually per- 
formed by the express or implied authority of the defendant, 
or its corporate agents or officers. The complainant fails to 
aver either of these alternatives. The failure of the defendant 
to order the service to be performed was within its discretion, 
and was not actionable, even had it been declared as a breach, 
which is not the case. 

The demurrer was properly sustained, and the judgment is 
affirmed. 


Ballard v. Johns. 


Petition-in Probate Court, by Tenant in Common, for Sale 
of Real and Personal Property for Distribution. 


1. Requisites A application.—In an application for the sale of property 
for division or distribution among several tenants in common (Code, 
§§ 3498, 3515), the petition must set forth the names and residences of 
all the parties interested in the property, and this statutory ‘require- 
ment, which is jurisdictional, includes the petitioner. 
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2. Same ; death of co-tenant.—If the petition shows that one of the 
tenants in common has died, it must show to whom his interest has de- 
scended, or in whom it has become vested, and such persons must be 
made parties. 

8. Administrator ad litem for deceased co-tenant.—If it appears that 
the deceased tenant owed debts at the time of his death, the court 
should appoint an administrator ad litem to protect the interest of cred- 
itors. 

4. False claim does not oust jurisdiction.—Although a partition or 
sale can not be decreed by the Probate Court, where an adverse claim 
or title is asserted (Code, § 3512), yet the jurisdiction of the court will 
not be ousted by a false assertion of an adverse claim by one of the de- 
fendants. 


5. Surviving husband necessary party.—The surviving husband of a 
deceased tenant in common is a proper and necessary party to proceed- 
ings for partition. 


Appeat from Montgomery Probate Court. - | 
Heard before the Hon. F. C. Ranpotpn. 
The facts sufficiently appear in the opinion. 


Moore & Finuey, for appellants. 
Warts & Son, contra. 


SOMERVILLE, J.—The case is one originating in an ap- 
plication by a tenant in common of real and personal property 
to have it sold for distribution, on the ground that it can not 
be equitably partitioned or divided among those interested, 
without a sale-—Code, 1876, § 3515. 

1. Such an application is required by statute to set forth 
the names of all the persons interested in the property prayed 
to be sold, and their residences, giving a full and accurate de- 
scription of the property, with a statement of the interest of 
each person in the same, and of the number of shares into 
which it is to be divided.—Code, 1876, §§ 3498, 3515. And 
these allegations have been held to be jurisdictional.— McCorkle 
v. Rhea, 75 Ala. 215. 

2. The present application is defective in failing to state 
the residence of the petitioner. The requirement of the statute 
is that the names and residence of “a// the parties interested 
in the property” must be set forth. The exaction is statutory, 
and includes the petitioner as well as the other parties inter- 
ested.—Code, § 3498. 

3. It fails, moreover, to aver with sufficient certainty the 
interest of the parties. Ellen Johns, who was one of the heirs 
of a common ancestor, Zephaniah Johns, is averred to have 
died before the filing of the petition, but it is not averred that 
she died without issue, or that the other persons named are 
her heirs, and how they are such. The Probate Court, in pro- 





34 SUPREME COURT [Dec. Term , 
{Ballard vy. Johns. } 


ceedings of this nature, deals with the legal title of the lands, 
and must know in whom it is vested and who is seized of the 
freehold. Our statutes no where abrogate the established rule 
of pleading, that where one claims by inheritance he must, in 
general, show how he is heir, and if he claims by mediate, not 
immediate descent, he must also show the pedigree.—Stephen 
on PI. (Tyler) 293. 

These defects are sufficient to require a reversal of the judg- 
ment and a remandment of the cause. 

4. Where the petition states, with sufficient particularity, 
the contents of the application, as required by the statute, in- 
cluding especially “the interest of each person” in the prop- 
erty sought to be divided or partitioned, and “the number of 
shares into which it is to be divided,” and.it is further made 
to appear, by averment and proof, that one or more of the 
tenants in common, or joint owners, had died owing debts at 
the time of their decease, the Probate Court, in our judgment, 
wonld be authorized to appoint an administrator ad litem to 
protect the interests of the creditors of such decedent under 
certain circumstances. The statute itself would, in many cases, 
become a dead letter if this was not so. Section 3515 of the 
Code, 1876, authorizes such an application to be filed by the 
executor or administrator of a deceased person in interest ; and 
section 3520 provides that “should any of the parties inter- 
ested in property, whether the same be real or personal, held 
in common, die, then the provisions of this chapter [relating 
to the whole subject of partitioning or dividing property 
among joint owners] shall fully apply to his executor or ad- 
ministrator.” These sections must be constrned to authorize a 
personal representative of such decedent to be made either 
party plaintiff or defendant to such a proceeding. 

5. The appointment of an administrator ad litem, was an- 
thorized by the actapproved March 17, 1875, now comprising 
sections 2625-2630 of the Code of 1876. A probate judge, since 
the passage of this act, is empowered, in all proceedings pend- 
ing in his court, to appoint an administrator ad litem, for the 
particular proceeding, whenever the necessities of the case re- 
quire that the estate of a deceased person should be represented, 
and there is no executor or administrator of such estate, the 
facts rendering such appointment necessary appearing in the 
record of the case, or being made known to the court by affi- 
davit of one interested. No bond is required of such appointee, 
and he is not authorized to receive any money of the estate. 
The judgment may be rendered in his favor, for the use of the 
estate, but the officer collecting it pays it over to the judge of 
probate and not to the administrator ad litem.—Code, 1876, 
§ 2626. 
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6. The averment of the petition that, “the estate of Ellen 
Johns” was interested in the property, taken in connection with 
the other facts stated, must be construed to mean that the ad- 
ministrator ad litem, representing the creditors of the decedent, 
was interested in the proceeds of such property to the extent 
mentioned. 

7. The jurisdiction of the Probate Court was not ousted 
by the mere unsubstantiated assertion of an adverse claim or 
title, by the defendant, Ballard, to the land described in the 
petition. It is true that section 3512 of the present Code 
seems to so declare by providing that “no division or allotment 
can be made under this chapter, where an adverse claim or title 
is asserted by any one, or brought to the knowledge of the com- 
inissioners, or judge of probate.” This but announces an old 
rale long made applicable to the entertainment by Chancery 
Courts of bills for partition of real property, the purpose of 
which was to prevent the making of a proceeding of this na- 
ture asubstitute for an action of ejectment to try controverted 
iand titles. A false or unsupported assertion of adverse claim 
or possession, by a defendant, is not sufficient. There is re- 
quired a bona fide assertion of such fact, as a true existing 
status, as distinguished from a bare denial of complainant’s 
title. This the court must investigate, with the view of in- 
quiring whether it is well or ill founded. If it is clear that 
there has been in reality no such adverse possession, as to have 
constituted a disseizen or ouster of the petitioner—destroying the 
holding together of the joint owners—and that the complain- 
ant’s title is good, or, that the court can entertain, on the facts 
presented, no serious doubts as to such title, it may proceed to 
hear the application. If this were not so, as has been well said, 
this jurisdiction would be placed “at the merey of every profli- 
gate or unconscientivus defendant, and render the court the 
mere ministerial agent to carry into effect the wishes of parties 
in cases where there were no matters of controversy between 
them.”—Overton v. Woolfolk, 6 Dana, 374; Freeman on 
Co-tenaney and Partition, §§ 502, 147; Trial of Title to Land 
(Sedgw. & Wait) § 167; Fennell v. Tucker, 49 Ala. 453, 458 ; 
Mec Math v. De Bardelaben, 75 Ala. 68; Deloney v. Walker, 
9 Port. 497; Straughan v. Wright, 4 Rand. 493; Code, 1876, 
$$ 3512, 3893; Guilford v. Madden, 45 Ala. 290. 

The holding of one tenant in common is presumptively 
friendly to his co-tenants, and this presumption must usually 
continue until it is rebutted by proof of expulsion or ouster by 
the one or the other.— Brady v. Huff, 75 Ala. 80; Angell on 
Lim., § 419. 

In this case the court did not err in holding that there had 
been no adverse possession by the defendant Ballard, and that 
the plaintiff's title was unembarrassed by serious doubt. 
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8. Itis insisted that the defendant, Zack Ballard, is not a 
proper party to this proceeding for partition, because he holds 
a mere life-estate in an undivided third part of the land. This 
interest or estate is created in him by section 2714 of the Code 
(1876), which gives the surviving husband of a deceased mar- 
ried woman, who may die intestate, seized of a separate estate, 
consisting of realty, “the use of the realty during his life.” 
The statute requires all persons interested in the property to be 
made parties, and, even if this be construed to mean interested 
as joint owners or tenants in common, the husband would cer- 
tainly, under the circumstances, be a tenant in common. All 
arte who hold by unity of possession are tenants in common. 

‘o unity of tenure, or unity of estate, is required, but only 
unity of the right of possession, although all of these unities may 
co-exist, and often do, in such tenancies.—4 Kent. Com. 367; 
Freeman on Co-ten. & Par. § 86. It is no objection, therefore, 
that one may hold his part in fee, and another for life, asin this 
ease. Those so holding are still tenants in common.--Law of 
Real Property (Boone), § 357; 2 Black.Com. 191. It has been 
accordingly held that the widow of a tenant in common, who 
was entitled to dower in his undivided share, was not only a 
proper but a necessary party, to a proceeding for partition by 
one tenant in common against the others, althongh she would 
not be, if her deceased husband had been an owner in severalty, 
or of the entire premises in his sole right.—Coles v. Coles, 
15 Jobn. 319; Freeman on Co-ten. & Par. § 472. 

9. The statute requiring the defendant, Ballard, to be made 
a party, his interest as a tenant in common, althongh but a life 
estate, is necessarily bound by a judgment ordering a sale of the 
land. The claim which he thus had upon an undivided third 
of the realty is by the sale transferred to the fund or money 
into which the realty-has been converted. How the court 
shall proceed to ascertain this interest in money the statute fails 
to specify. The case is clearly one of legislative omission. 
Whether the end can be reached by a bill in equity, making all 
persons parties who are interested in the fund, or only by addi- 
tional legislation curing the defect in the present statute, we are 
not now called on to decide. This obstacle, however, does not 
divest the Probate Court of its jurisdiction, which is clearly 
conferred in express words by the statute as it now stands. 

What we have sajd must operate to reverse the judgment, 
and remand the cause, which is accordingly ordered. 
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Blake e¢ al. v. Harlan ef al. 
Proceeding in Probate Court Contesting Validity of Will. 


1. Misjoinder ; when objection to, waived.—When the probate of a 
will is contested by one of the testator’s children, who is a married 
woman, if it is improper to join her husband with her as a contestant, 
the misjoinder is waived by joining issue and going to trial on the 
merits, and is not available on motion in arrest of judgment. 


Apprat from the Probate Court of Cleburne. 

Heard before the Hon. T. J. Burron. 

A petition was filed in the Probate Court of Cleburne by 
John Blake and Henry Blake, propounding for probate what 
purported to be the last will and testament of Thomas Blake, 
deceased, in which proponents, who were his sons, were named 
as executors. Citations were issued to the next of kin, who 
appeared and filed their objections in writing to the probate of 
the will. The contestants were John F. Hilton, and his wife, 
Celia Hilton, and S. W. Harlan and his wife, Mora Harlan. 
The trial was by jury, who found against the validity of the 
will. A motion in arrest of judgment was made by. the pro- 
ponents, on the ground that S. W. Harlan and John F. ‘Hilton 
were improper parties to said contest, and were improperly 
joined with their wives as co-contestants. This motion was 
overruled by the court. 

For some cause not appearing upon the record, but as appears 
from the opinion of the court, the bill of exceptions was 
stricken from the record, which renders it unnecessary to note 
the numerous assignments of error on appeal. 


Joun T. Heriin, for appellant. 
Exits, Surrn & Baker, contra. 


, 

SOMERVILLE, J.—The statute relating to contesting the 
validity of wills, when presented for probate, provides that 
they may be contested not only by “any person who, if the 
testator had died intestate, would have been an heir or dis- 
tributee of his estate,” but by “any person interested therein.” 
Code, 1876, § 2317. In such cases the person making applica- 
tion to probate the will occupies the attitude of a plaintiff, and 
the contestant of the will that of a defendant. 
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In this case two of the children of the testator, who were 
married women, were the contestants, and their husbands 
united with them in the contest. The appellants, as plaintiffs, 
joined issue with them, without raising any question as to an 
improper joinder of the husbands as parties defendant. The 
Probate Court decided against the validity of the will, and re- 
jected it. It was objected, after verdict and judgment, that 
the contest should have been made by the married women 
alone, and that their husbands should not have been permitted 
to join them. This objection was sought to be raised by a 
motion in arrest of judgment. We need not decide whether 
this contest may be properly characterized as a suit relating to 
the separate estate of the wife, such as to require her to be 
sued alone, under the provisions of section 2892 of the present 
Code. Mohon v. Tatum, 69 Ala. 466. It is enough to say 
that the plaintiffs went to battle on the issue presented as to 
the validity of the will, withont objection on the score of 
parties, and it was too late for them to afterwards raise the ob- 
jection. This was an admission that all the contestants were 
interested in the contest, and was a waiver of any objection 
based on the want of interest in any one or more of them. If 
the issue had been decided against the appellees, they could 
certainly have derived no benefit from the alleged misjoinder 
by motion in arrest of judgment against themselves. No more 
should the appellants be permitted to do so. 

The bill of exceptions having been stricken from the record, 
no other question is raised for our decision. 

Judgment affirmed. 


>. 


Louisville & Nashville R. R.Co.v.Oden. 


Suit for Damages against Common Carrier, for 
Loss of Freight. 


3. Consignee allowed reasonable time to remove freight ; hen railroad 
company liable only as warehousemen.—A consignee is allowed a reason- 
able time to remove goods after arrival at point of destination, and 
until expirafion of such time the liability of the company, as a carrier, 
continues; but, on the failure of the consignee to remove them in a 
reasonable time, the railroad company is responsible thereafter, only 
as a warehouseman. 

2. What stipulation in bill of lading unreasonabie.—A stipulation in 
a bill of lading that the railroad company shall be liable only as a 
warehouseman, after the arrival of the freight at point of destination, 
and that the consignee shall receive and take it away as soon as it is 
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ready for delivery, without providing for notice to the consignee when 
it is so ready for him, is unjust and unreasonable. 

3. Carrier’s common-law liability may be limited by special contract. 
A provision in the bill of lading exempting the railroad company from 
loss or damage ‘‘ by fire or other casualty, while in transit, or in depots, 
or places of transhipment,”’ to goods shipped, will be sustained, except 
as against losses resulting from a want of skill, or from the negligence 
of the agents or employees of the company. 

4. Liability for goods lost, limited to value at place of shipment, just 
and revsonable.—A stipulation in the contract of shipment by the rail- 
road company, that in the event of the loss or damage to goods the 
company will only be responsible for their value at the place and time 
of shipment, is just and reasonable. 


ApprKaAt from Morgan Circuit Court. 

Tried before the Hon. H. C. Speaxe. 

This action was brought by A. A. Oden, surviving partner 
of Oden & Bibb, against the Louisville and Nashville Railroad 
Company, to recover damages for the loss, by fire, of a bale of 
cotton shipped by plaintiff on defendant’s railroad from Hart- 
sell, in Morgan county, Ala., consigned to Trabrue & Co., 
Louisville, Ky., and was commenced on the 20th of March, 
1885. Defendant pleaded specially the contract with plaintiff 
“that said company should not be liable for loss or damage, of 
said bale of cotton, by fire, while in depot at point of delivery.” 
On this plea issne was joined. 

It was shown by plaintiff that on the 4th of November, 1884, 
he delivered to the defendant railroad company, at Hartsell, one 
hale of cotton, marked O. & B., weighing five hundred pounds, 
to be transported by said railroad company as freight, to Louis- 
ville, Ky., and there to be delivered to Trabrue & Co., for 
which he received a bill of lading; that said bale of cotton 
was never delivered to the consignees, but was totally de- 
stroyed in the depot of defendant, at Louisville, on the night 
of the 9th of November, 1884. Evidence was introduced by 
plaintiff to show that the consignee had applied at the depot, 
in Louisville, on Saturday morning, before the fire, and was 
informed by defendant that there was no cotton for them, and 
that the cotton was burnt on Sunday night following. The 
price of the cotton at Louisville and at Hartsell was shown, 
and plaintiff rested. Defendant offered evidence to show that 
the cotton in controversy was lost by an accidental fire at the com- 
pany’s depot in Louisville, on Sunday night, November the 9th, 
1884; that said fire and destruction of said cotton was without 
fault or negligence on the part of defendant, and that said cot- 
ton was unloaded at Louisville, between seven o’clock and 
twelve o’clock Saturday morning, the day before the fire oc- 
curred, and was ready for delivery to the consignees; that no- 
tice was posted at the depot giving information to consignees 
of freight received. Defendant put in evidence the bill of 
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lading, containing the stipulation already stated in the plea, and 
other provisions, that defendant should .only be liable as ware- 
houseman, after the arrival of the cotton at the depot; also, 
“that in the event of loss of, or damage to said bale of cotton, 
the loss or damage so accruing, so far as it shall fall upon the 
carriers, shall be computed at the value or cost of the same at 
the place and time of shipment under this bill of lading.” 

This was all the evidence. Asa part of the general charge 
the court instructed the jury that if they found for the 
plaintiff, the measure of his damages was the market value of 
the cotton at Louisville, at the time it should have been deliv- 
ered, with iuterest to the time of the trial. To this charge de- 
fendant excepted, and asked the court to give the following 
written charges: 1. “In this case, if for any reason, the con- 
signees are not at the place to receive the cotton when unloaded 
from the car, and in consequence of this it is placed in the 
depot, the transit ceases, and the defendant will only be held 
to the ordinary care of warehousemen.” 2. “If the jury be- 
lieve the evidence they will find for the defendant.” Both of 
these charges were refused, and defendant duly excepted, and 
takes this appeal, assigning for error, the charge given for 
plaintiff, and refusal of the court to give the charges asked by 
the defendant. 


C. C. Harris and T. G. Jones, for the appellant.—1. It is 
the settled law in this State, as well as in Kentucky, that the 
common carrier may limit its common law liability by special 
contract. S. & WN. R, R. Co. v. Handlin, 52 Ala., 608; Steele 
& Burgess v. Townsend, 37 Ala., 247; L. & NV. R. R. Co. v. 
Brownlee, 14 Burk., 590 (Ky. Rep.). 

2. The contract limited the liability of the company, in case 
of loss of cotton, to its value at place and time of shipment. ° 
The charge of the court as to measure of damages—the price 
at Louisville—was erroneous. 

3. The charge numbered 1, asked by defendant should have 
been given. 10 Metcalf, 472; 98 Mass., 212; 1 Gray, 263; 
46 Ala., 63. 


W..H. Simpson, contra.—1. A common carrier must trans- 
_ port goods with reasonable expedition, inform the consignee of 
their arrival, and afford him reasonable opportunity to remove 
them, Kennedy Brothers v. Mobile and Girard Railroad 
Co., T4 Ala., 480; Hill Manufacturing Co. v. Boston and 
Lowell Railroad Co., 104 Mass., 122. 

2. To excuse himself from liability from loss by fire, within 
the exception in a bill of lading, the carrier must show that he 


used diligence, and that there was no negligence on his part. 
VoL. Lxxx. 
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55 Ala., 387; 37 Ala., 247; 41 Ala., 648; 7b. 486; 43 Ala, 

385; 53 Ala., 19; 61 Ala., 545: 75 Ala., 596. 

3. Limitations or restrictions upon the liability of railroads 
are taken most strongly against them. 71 Ala., 616; 27 Cal., 
11. 

4. The railroad company was guilty of negligence in not 
using the fire extinguisher when the night watchman first dis- 
covered the fire “in a pile of unclaimed freight.” Redfield on 
Carriers, 165; Story on Bailment, 601; 2 Gr. Ev., 219; An- 
gell on Carriers, 175-81. 5. There was evidence showing 
negligence in the railroad company, its agents and employees ; 
the court therefore properly refused the affirmative charge 
asked by defendant. 

CLOPTON, J.—The defendant requested the court to in- 
struct the jury, in substance, that if the consignees for any 
reason were not present to receive the cotton, when unloaded 
from the car, and in consequence it was placed in the depot, 
the transit ceased, and defendant would be held only to the 
eare of a warehouseman. The proposition of the charge 
makes it incumbent on the consignee to be present, and ready 
to receive the freight, whenever it is taken from the car. The 
rule as settled in this State is, that the consignee is allowed a 
reasonable time to remove the goods after they arrive at the 
place of destination, and if not present on their arrival, the 
company may deposit them in its depot or warehouse for safe 
keeping without additional charge, until such reasonable time 
expires. Until the consignee has had a reasonable opportunity 
to remove the goods, the liability of the railroad company as a 
carrier continues; bat on his failure to do so, the company is 
only responsible thereafter’ as a warehouseman or keeper for 
hire.—Ala. & Tenn. Rivers R. PR. Co. v. Kidd, 35 Ala. 209; 
S. & N. Ala. R. R. Co. v. Wood, 66 Ala. 167; Kennedy 
v. Mo. & Gir. R. R. Co., 74 Ala. 480; MeGuire v. L. & XN. 
R. R. Co. (Dec. Term 1885); 1 So. Law Times, 492. What 
length of time will be reasonable must of necessity depend in 
a great measure upon the attendant facts and circumstances, 
which must be submitted to the jury under pene instructions 
from the court. It may be generally said, that in determining 
what constitutes a reasonable opportunity, the convenience or 
necessities of the consignee will not ordinarily be taken into 
consideration. The question is, has suitable time been allowed 
to a person, living in the vicinity of the place of delivery, to 
remove the goods in the ordinary course and in the usual hours 
of business; more prompt diligence being required, if the con- 
signee has been informed of the shipment of the goods by re- 
ceipt of a duplicate bill of lading or otherwise.—Hutch. on 
Car., § 377, 
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We presume the charge is based on a provision in the special 
contract, under which the cotton was shipped. It provides, 
that the defendant shall be liable only as warehouseman after 
the arrival of the cotton at the depot of delivery, and that the 
consignee shall receive and take it away, as soon as ready for 
delivery. A coustraction should be placed on the contract, if 
reasonable, which will sustain it as consonant with the law, and 
in so construing it, such exceptions will be construed most 
strongly against the defendant. It certainly is not intended, 
that the consignee shall take notice of the exact time of the 
arrival of freight, or when it is ready fur delivery, and be 
present, prepared to receive and take it away immediately, thus 
requiring him to remain at the depot with means of removal, 
until the defendant, in the course of its business, may unload 
the car containing the freight, and prepare it for delivery. If 
the consignee has been notified, or informed in any way, when 
the freight will be ready for delivery, he must proceed without 
delay to remove it, and provide sutticient means for the pur- 
pose; but if not so notified or informed, he should be allowed 
suitable time, in which to ascertain the fact, which is peculiarly 
within the knowledge of the defendant. Without considering 
whether a railroad company may, by special contract, terminate 
its liability as a carrier at a time earlier than fixed by law for 
its continuance, it suffices that a provision, which terminates 
such liability at the time the freight is ready for delivery, on 
the failure of the consignee to at once receive and remove it, 
without notice when it would be ready for delivery, would be 
unjust and unreasonable. Neither by the law, nor by the con- 
tract properly construed, was the liability of the defendant con- 
verted into that of a warehouseman, on the failure of the con- 
signees, for a sufficient reason, to be present to receive the 
cotton when the car was unloaded. In this case, it appears, that 
the cotton arrived at Louisville on the evening of the 7th of 
November; and if the evidence of the teamster be believed, 
he inquired, on the morning of the next day, for freight for 
the consignees of the cotton, and was informed there was none. 
If this be true, it was incumbent on the defendants to have 
corrected this mis-information, when it was discovered that 
cotton had arrived the previous evening consigned to them, or 
at least, they should be allowed a reasonable opportunity to 
ascertain and remove it, before the liability of the carrier could 
terminate. 

The special contract contained a further provision, which 
exempted the defendant from liability for loss or damage “ by 
fire or other casualty, while in transit, or while in depots, or 
places of transhipment, or at depots or landings at points of 
delivery.” While public policy and considerations of right 
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and justice forbid that the defendant may stipulate for exemp- 
tion from liability for loss or injury resulting from a want of 
skill, or from the negligence of its agents or employees, it is 
well settled that the common law liability as an insurer may be 
limited and qualified by special contract. A carrier of goods 
is, by the common law, absolutely liable for safe delivery, un- 
less prevented by the act of God, of the public enemy, or of 
the party complaining, and to this extent is an insurer against 
fire. Against this extraordinary risk he may protect himself, 
unless his want of skill or negligence contributed to the con- 
sumption of the goods.—G@rey v. Mo. Trade Co., 55 Ala. 397; 
L. R. & M. Riv. & Texas Ry. v. Harper, 44 Ark. 208; Chi. 
St. L. & N. W. PR. LP. Co. v. Moss, 61 Miss. 1003. If it is 
found that the liability of the defendant, at the time the cotton 
was burned, is that of a warehousman, the burden is on the 
plaintiff to show that the burning was in consequence of the 
negligence of the defendant; but if the liability as a carrier 
had not terminated, it is incumbent on the defendant to show, 
that the burning was without negligence on its part.— ast 
Tenn. Va. & Ga. R. R. Co. v. Johnson, 75 Ala. 596; L. & NV. 
R. PR. Co. v. Henlein, 52 Ala. 606. The true interpretation 
of the rule is stated in Steele & Burgess v. Townsend, 37 Ala. 
247: “ The correct view is, that the loss is not brought within 
the exception, unless it appears to have occurred without negli- 
gence on the part of the carrier; and as it is for the carrier to 
bring himself within the exception, he must make at least a 
prima facie case, showing that the injury was not caused by 
his neglect ;”’ and we may add, if the evidence is in equipoise, 
the case is not brought within the exception. 

The question as to the liability of the defendant for the 
burning of the cotton, so far as appears, was only raised by an 
affirmative charge requested by the defendant. Whether the ° 
liability of the defendant as a common carrier had or not termi- 
nated is immaterial in this respect; for having protected itself 
against responsibility as an insurer against fire, its liability, 
whether as a carrier or warehouseman, depends on a want of 
ordinary care, skill, and diligence. The defendant was bound 
to exercise ordinary skill and diligence in transporting the cot- 
ton, as also in providing a depository. If the defendant by the 
use of ordinary diligence and in the usual and regular course of 
its freight business could have transported the cotton to Louis- 
ville in time to have prevented its burning, or by ordinary pru- 
dence and vigilance could have avoided or extinguished the fire 
before the cotton was consumed, it is responsible for the loss. 
L. & N. R. R. Co. v. Brownlee, 14 Bush., 590. Not intimat- 
ing an opinion as to the sufficiency of the evidence, there were 
facts to be inferred from it, which were material to the deci- 
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sion of the case ; and however slight may be the evidence, it 
would have been error to have given the charge, and thus with- 
draw the ne from the consideration of the jury. S. & 
NV. Ala. R. R. Co. v. Small, 70 Ala., 499. 

It is thy stipulated by the special contract, that the 
amount of the loss or damage, in the event the defendant is 
held liable, shall be computed on the value of the goods at the 
way and time of shipment. In Z. & WV. &. BR. Co. v. Hen- 

in, 52 Ala., 606, a stipulation, that if loss or injury should 
occur for which the company is liable, the amount claimed 
should not exceed fifty dollars for any one of the animals 
transported, was sustained as just and reasonable, and as the 
measure of the company’s liability. In the same ease, 55 Ala., 
368, this ruling was adhered to. The stipulation was sustained 
on the grounds that the amount fixed was not greatly dispro- 
portionate to the real value of the animal and amount of freight 
charged, and was intended to adjust the measure of liability to 
the reduced rate of freight charged, and. to protect the carrier 
against exaggerated or fanciful valuations. In the present case, 
no consideration is expressed. In the absence of evidence, a 
sufficient consideration will be presumed; and generally the 
payment of a stipulated price is a sufficient consideration to 
support an agreement to transport the freight on stipulated 
terms as to responsibility. York Co. v. Cen. R. R. Co. 3 
Wal., 107. The common law measure of a carrier’s liability is 
the value of the freight at the place of delivery, and at the time 
when it ought reasonably to have been delivered. Against this 
extent of liability he may not stipulate as to losses occurring 
by the want of due care, skill, and diligence in respect to the 
ordinary, usual, and general risks of the mode of transporta- 
tion; but may limit the measure of his liability as to losses 
caused by the extraordinary risks, in respect to which he is re- 
garded as an insurer. Ala. G. S. R. R. Co. v. Little, 71 Ala, 
611. The stipulation of the contract limiting the measure of 
liability as to the value at the time and place of shipment in 
respect to loss occasioned by fire, does not fix the amount 
greatly disproportionate to the real value of the cotton at the 
place of destination, was probably intended to protect the com- 
pany against unexpected fluctuations in the market prices, — 
is just and reasonable. Harvey T. H. & Ind. R. R. Co., 
_ & Eng. R. R. Cas., 293; Kan. C. St. Jos. & C. B. R. R. 

. v. Simpson, 16 Am. & Eng. R. R. Cas., 158. The court 
peo in instructing the jury that the measure of damages is 
the market value of the cotton at Louisville, the place of desti- 
nation. 


Reversed and remanded. 
VoL. Lxxx. 
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Steiner & Bro. v. Snow. 


Action to Recover Penalty for Failing to Enter Satisfaction 
of Mortgage upon Margin of Record. 


1. Admissibility of record to show that mortgage was recorded; fail- 
ure to show probate no objection to admissibility.—In an action to re- 
cover the statutory penalty for a failure to enter satisfaction of a 
mortgage on the record, within three months after payment, and 
request in writing (Code, §§ 2222-3), the record is admissible to show 
the fact that the mortgage was recorded; and the failure to show its 
probate is no objection to the admisibility of the evidence. 

2. Permissible to show when entry of satisfaction was made.—The re- 
cord showing an entry of, satisfaction, it is permissible to show that it 
was in fact made after the commencement of the suit. 


3. No particular form of request necessary.—No particular form of 
words is necessary to constitute a sufficient request, if it informs the 


defendant with reasonable certainty that performance of the statutory 
duty is desired. 


° 

Apprat from Montgomery City Court. 

Tried before the Hon. T. M. Arrina'ron. 

This was an action instituted by Julius C. Snow against V. 
Steiner & Bro., under sections 2222 and 2223 of the Code, to 
recover the statutory penalty of Steiner & Bro. for failing to 
enter satisfaction upon the margin of the record of a mort- 
gage given them by the said Snow, for three months after pay- 
ment, and request in writing to make such entry ; and was 
commenced Jnly 31st, 1885. 

On the trial, the plaintiff testified in his own behalf that he 
had executed a mortgage to the defendants in 1883, and that 
he had paid it more than three months before the commence- 
ment of this suit; that said mortgage was in the possession of 
the defendants, and the book containing the record of said 
mortgage was offered in evidence. The defendants objected 
to the introduction of the record of the mortgage as illegal, but 
the court overruled the objection and the defendants excepted. 
The plaintiff then offered in evidence the entry on the margin 
of the record, which was in these words: “Satistied July 31st, 
1885; V. Steiner & Bro.” which were shown to have been 
written there by the defendants after this suit was commenced. 
The defendants objected to the admission of this evidence, the 
court overruled the objection, and the defendants excepted. 

It was further shown by the plaintiff that he had written a 
note to V. Steiner in March, 1885, after he had paid the mort- 
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gage debt, in which he used this language: “ Mr. Steiner, 
please cancel my mortgage,” and offered evidence that it was 
received by said Steiner. 

Upon this evidence the court charged the jury: “that if 
plaintiff paid the debt secured by the mortgage, and wrote a 
note to the defendants to cancel the mortgage, as testified by 
plaintiff, and said note was received by them more than three 
months before suit was brought, it was a sufficient request to 
the defendants to enter satisfaction on the record of the mort- 
gage, if the jury believe that there was only one mortgage.” 
To this charge the defendants excepted. 

The defendants requested a number of charges, which were 
refused by the court. Verdict was rendered for the plaintiff, 
and the defendants take this appeal, assigning as error the ad- 
mission of evidence objected to, the giving of the charge of the 
court, and the refusal to give the charges asked by the defend- 
ants. 


Hottrzcraw & Wituramson, and Arrincron & Granam, for 
appellants. 


Moore & Fintey, contra. e 


CLOPTON. J.—The statutes require a mortgagee, whose 
mortgage has been recorded, upon payment of the amount se- 
cured thereby, and request in writing, to enter satisfaction on 
the margin of the record, which operates a release of auch 
mortgage, and a bar to all actions thereon. On failure to en- 
ter satisfaction for three months after payment and request, 
the mortgagee forfeits to the party aggrieved the sum of two 
hundred dollars, unless at the time of such request or within 
three months thereafter, there shall be a pending suit, invol- 
ving the fact of satisfaction. Acts 1880—1, 32. We do not 
understand, that the record of the mortgage was offered as 
proof of the execution or contents of the original. To entitle 
the plaintiff to a recovery of the statutory penalty, proof that 
the mortgage has been recorded is requisite, as unless recorded 
no duty to enter satisfaction arises. For this purpose, the 
record ‘of the mortgage is admissible in evidence. That the 
probate of the mortgage does not appear, is no objection to 
the admissibility of the record. . Williams v. Bowdin, 68 Ala. 
126. The suit is between the mortgagor and mortgagee, and 
no question as to the rights of third persons can be raised. As 
the bill of exceptions does not purport to set out all the evi-. 
dence, we must presume, that one proof of notice to produce 
the original, it being shown to have been in the possession of 
the adversary party, and of its execution, was made. Evidence 
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that the record was a copy of the original mortgage was nec- 
essary to its identification, as the record on the margin of 
which entry of satisfaction was requested. For this purpose 
it was not necessary to call the subscribing witnesses. As 
there appeared on the margin of the record an entry of satis- 
faction, it was permissible to show that the entry was made 
after the commencement of the suit, to the end of disproving 
that it was a performance of the-duty required by the statute. 

No particular form of words is necessary to constitute a snfti- 
cient request. Al] that the statute requires is notice, that 
entry of satisfaction on the record is desired, and that the 
words used be such as to reasonably inform the mortgagee 
that performance of the statutory duty is requested. If such 
be its fair and reasonable meaning, and so ordinarily under- 
stood, the mortgagee must act upon it, and it isno excuse, that 
we did not understand it as a request under the circumstances 
of the case, and on the hypothesis stated in the charge of the 
court, the written request can not reasonably be referred to 
any cancellation or satisfaction, other than on the record. The 
charges requested by the defendant were, as an abstract proposi- 
tion, “calculated to mislead the jury, and properly refused. 
Jordan v. Mann, 57 Ala. 595. 

Affirmed. 


Stapp vw. Wilkinson. 


Statutory Ijectment, by Purchaser at Mortgage Sale, against 
Mortgagor. 


1. Documents not identified as parts of the bill of exceptions not con- 
sidered.—Written documents copied into the transcript can not be con- 
sidered by this court for any purpose, unless so described and identified 
as to become a part of the bill of exceptions. 

2. Non-joinder of wife; when not pleadable in abatement.—In a statu- 
tory action in the nature of ejectment, the defendant can not plead in 
abatement the non-joinder of his wife, since the proof of the title in her, 
although she was not a party, would defeat the action. 

3. Who may dispute consideration of conreyance.—A_party who does 
not claim under a conveyance is not precluded from disputing its con- 
sideration as recited. 

4. Destruction of deed.—The destruction of a deed does not work a 

- divestiture of the grantee’s title. 


Apprat from the Cireuit Court of Pickens. 
Tried before the Hon. 8. H. Sprorr. 
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This action was brought by Joseph B. Wilkinson against 
Joseph D. Stapp, to recover the possession of certain lands, de- 
scribed in the complaint, with damages for their detention ; and 
was commenced on 15th February, 1882. The defendant filed 
a plea in abatement that the lands sued for were the property— 
the statutory separate estate of his wife, Leona Stapp, and that 
defendant's possession was that of trustee only, of the said 
Leona Stapp, and that this suit should be against her. To this 
plea plaintiff demurred, and the court sustained the demurrer ; 
to which action of the court, defendant excepted. Defendant 
then pleaded, “not guilty;” upon which issue the cause was 
tried. The plaintiff offered in evidence a mortgage executed 
by defendant and others, to C. S. Harkins, as trustee for cer- 
tain creditors therein named, and showed that under the power 
in said mortgage, the lands in controversy had been sold, and 
that the plaintiff was the purchaser thereof, at said sale. In this 
connection, the plaintiff offered in evidence the deed executed 
to hitn by said trustee in the mortgage, C. S. Harkins, showed 
that the defendant was in the possession of the lands sued for, 
and rested his case. While the record contains copies of the 
foregoing conveyances, én extenso, they do not appear in the bill 
of exceptions ; for which reason they were not considered by 
this court. 

The defendant introduced a number of conveyances to show 
title in his wife, but the bill of exceptions did not include, or so 
refer to them, as to make them a part of that instrument. 
Joseph D. Stapp, the defendant, testified that the lands in con- 
troversy were purchased with funds of his wife, which she in- 
herited from her father’s and mother’s estates ; that the origi- 
nal deeds were taken in her name, and that those offered in 
evidence were correct copies of the originals, which had been 
destroyed by fire in 1876, when the probate office of the county, 
with the records, was burned; that no title to said lands had 
been vested in him since he had become indebted to any of the 
parties named in the mortgage; that both the trustee, Harkins, 
and the creditors secured by said mortgage, had notice at the 
time of the execution, that he, witness, had no title to the lands 
therein conveyed. The defendant further testified that J. R. 
S. Wooldridge, being largely in debt at the close of the war, 
being the guardian of witness, and owing him a considerable 
sum, conveyed to witness, in payment of said debt, an one-half 
interest in the lands in controverey, known as the Wooldridge 
lands, and that, afterwards, said Wooldridge conveyed to him, 
witness, the other half interest in said lands; that afterwards, 
witness reconveyed to said Wooldridge the whole of said. Wool- 
dridge tract--all of which was done before the execution, by 


witness, of the mortgage to Harkins, as trustee. Witness, the 
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defendant, still testifying, said: ‘I purchased the lands de- 
scribed in the deed made by M. ‘L. Stansel, from him, paid 
for the same with money belonging to my wife, and took the 
deed in her name, which deed was afterwards destroyed by fire. 
I got Col. Stansel to make another deed to my wife to said 
lands, described in the deed introduced, made by M. L. Stan- 
sel.” This part of the defendant’s testimony was contradicted 
by M. L. Stansel, who was introduced as a witness by the plain- 
tiff, and who testified that the original deed prepared by him, 
was made to the defendant, J. D. Stapp, himself, and not to 
his wife, and that nothing was said at the time, about the lands 
‘having been paid for with his (Stapp’s) wife’s money ; that af- 
terwards, J. D, Stapp came to witness, Stansel, stating that the 
original deed had been destroyed by fire, and requested witness 
to prepare another, making it to his (Stapp’s) wife; and witness, 
supposing that it affected no one else, after some hesitation, 
wrote a deed to said lands, to the wife of Stapp, which was the 
deed read in evidence. Defendant objected to the introduction 
of this evidence of M. L. Stansel, because it was an effort to 
alter the terms of a written deed, and because the plaintiff, not 
being a creditor at the time of the execution of the deed, could 
not inquire into its validity. Each of said objections being 
overruled by the court, defendant excepted. The plaintiff in- 
troduced a witness, the said Wooldridge, who testified that in 
1866, being indebted to the defendant Stapp, he conveyed him 
‘all his land, one-half interest at one time, and the other half at 
another time; at those dates Stapp was not married ; that af- 
terwards, in 1868, the said Stapp reconveyed to witness one- 
half interest in said lands, for which he paid him nothing; that 
in 1874, witness conveyed to Mrs. Leona Stapp all of said lands, 
for which he was paid nothing. To the introduction of this 
evidence defendant objected, and the court overruling the ob- 
jection, the defendant excepted.” There was much other evi- 
dence introduced by the defendant and by the plaintiff, tend- 
ing to show title to said lands in Mrs. Leona Stapp, and in the 
defendant, Stapp, respectively, at the time of their conveyance 
to plaintiff. Thereupon the court charged the jury that if they 
found, from the evidence, that at the time Wooldridge con- 
veyed said lands to Mrs. Stapp, in 1874, he only owned one- 
half interest therein, the title to the other half interest being in 
J. D. Stapp, then, as to this latter half interest, they would find 
for the plaintiff; and that if the deed made by Col. M. L. 
Stansel to that part of the lands known as the Stansel tract, was 
originally made to J. D. Stapp, then as to that tract they would 
find for the plaintiff. To this charge the defendant excepted. 
The defendant asked a great number of written charges which 
the state of the record and opinion of this court render irrele- 
4 
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vant, and unnecessary to notice. Judgment was rendered in 
favor of the plaintiff, and the defendant takes this appeal. 


W. F. Jounston, for appellant. 
E. D. Wituerr, M. L. Sranset, Lewis M. Stone, contra. 


STONE, C. J.—We find, in the transcript before us, copies 
of many conveyances, none of which are so identified or de- 
scribed as to become parts of the bill of exceptions.— Parsons 
v. Woodward, 73 Ala. 340. Within this class are the follow- 
ing: Assignment from R. C. Long & Co. to Harkins, trus- 
tee; deed from ©. 8. Harkins, trustee, to Joseph B. Wilkin- 
son; deed from M. L. Stansel to Leona Stapp; deed from 
Lewis M. Stone to same ; deed from Wooldridge to same. 

The defendant pleaded in abatement the non-joinder of his 
wife, Leona Stapp, as a defendant, and that the lands sued for 
belonged toher. The court sustained a demurrer to this plea. 
In this there was no error. The plantiff's right of recovery de- 
“aguante on his proof of title in himself, and if he failed in that, 

e could not recover. If Mrs. Stapp had a title, that of itself 
disproved title inthe plaintiff. If Stapp was in possession in 
virtue of his wife’s title, he could have had her made a defend- 
ant with him. In any event, the plea was only a denial that 
plaintiff had title, and the general issue raised that question. 
Or, the defendant claiming that his possession was only as 
trustee for his wife, there was no occasion to make her a party. 
The trusteeship connected his possession with her title, if title 
she had ; and proof of her title would have been a justification 
of his possession, and a complete defense to the action.—2 Wait 
Ac. & Def. 96. 

The evidences of paper title being entirely stricken from 
this record, the only evidence we can look to is that given by 
the witnesses orally. Joseph D. Stapp testified that the first 
deeds made by Wooldridge and Stansel to him had been de- 
stroyed. This necessarily let in oral proof of their contents; 
and in making such proof there was no violation of any rule of 
evidence. It was the only method left of making such proof. 
And no question arises as to varying the terms of a written con- 
tract by parol proof. Nor is there anything in the objection 
that witnesses were allowed to contradict the consideration 
clauses of deeds, which expressed on their face a, valuable con- 
sideration. One of the main contentions in this case was over 
the bona fides of the conveyance from Stansel to Mrs. Stapp ; 
and the plaintiff in this suit, not claiming under that. convey- 


ance, so far as we can learn, was not precluded from. contra- 
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dicting the recited consideration.—Shorter v. Sheppard, 33 Ala. 
648; 1 Greenl. Ev. § 558 et seg.; Smith v. West, 64 Ala. 34. 

The main issue in the court below, as shown by this record, 
was, whether Stansel’s original deed vested title‘in J. D. 
Stapp, which has never been devested by a conveyance from 
him, and whether Wooldridge’s deeds conveyed the entire 
property to said J. D. Stapp, in the lands embraced in his deeds, 
while Stapp’s reconveyance to him embraced only an undi- 
vided half interest. There was testimony tending to prove 
each of these propositions. If this testimony was believed— 
and the jury seems to have believed it—there was a time when 
J. D. Stapp held the legal title to both the Stansel and Wool- 
dridge lands, and there is no testimony that he was ever de- 
vested of the title, except as to the half interest in the Wool- 
dridge lands which Stapp reconveyed to him. The destruction 
of the deeds could work no such result.—1 Greenl. Ev. 
8§ 265, 568. 

The charges given, and refusals to charge in reference to the 
proper interpretation of the mortgage, we can not consider, for 
the mortgage is not so made a part of the record that we can 
look to it. We are not able to perceive any error in any of the 
rulings of the Cireuit Court, and the judgment is aftirmed. 


Powell eé al. v.-Thompson. 


Action on the Case by Landlord for Conversion of Tenant's 
Crop. 


1. Oral stépulation ; when admissible.—While a written contract can 
not be contradicted or varied by parol evidence, it is permissible, where 
the writing does not purport to set out the entire contract, to show by 
parol other stipulations not inconsistent with those expressed. 

2. Written agreement not extended by parol.—A tenant having given 

his note or written obligation for the rent, specifying a certain number 
of bales of cotton, it is not permissible to show by parol that he also 
ugreed to deliver a certain quantity of cotton seed. 
_ 3. Custom ; when cannot alter written agreement.—The landlord, suing 
in case for the conversion of his tenant’s crop, whereby his statutory 
lien was lost, can-not be allowed to prove “ that it was a rule or custom 
he had made on his plantation that he should have all the cotton seed 
raised on the land by his tenants’; because one man can not establish 
acustom, and because such evidence contradicts the terms of the note 
for rent, which specified that a certain number of bales of cotton should 
be delivered as rent. 

4. When joint action will lie ; when not.—If the cotton was converted 
by the wrongful act of the tenant himself, co-operating with the other 
defendants, who had notice of the landlord’s rights, a joint action for 
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the wrongful act may be maintained against all of them; but, if the 
wrongful act of each was separate and distinct, a joint action can not be 
maintained against them. 

5. When sureties on replevy bond are jointly liable with their principal, 
While the removal of the tenant’s crop from the rented premises, with- 
out the consent of the landlord, and without paying the rent, is prima 
facie a wrongful act, tending to the destruction of the landlord’s lien ; yet 
it may be justified by proof of legal right or lawful excuse, as by showing 
that it was replevied by the tenant after attachment levied at the suit of 
the landlord, and after the expiration of the tenancy and the tenant’s 
removal from the rented premises; but, if such replevy was made, not 
in good faith for the preservation of the cotton, but with the intention 
to waste and convert it, and the sureties on the bond had notice of such 
wrongful intent, they are liable for the conversion jointly with their 
principal. 


Apprat from the Cireuit Court of Bullock. 

Tried before the Hon. H. D. Crayton. 

This was an action for damages brought by Thompson 
against appellants, and was commenced on 20th May, 1882. 
The facts appearing by the record are substantially: that the 
defendant, Powell, rented a certain tract of land from Thompson 
for the year, 1881, for which he executed his rent note, to de- 
liver twenty bales of cotton to Thompson, at Fitzpatrick’s sta- 
tion, on the 1st of October of that year; that at the end of the 
year, after payments made to said Thompson by Powell, on ac- 
count of rent, and advances, Powell was still largely indebted — 
to his landlord. Powell moved off appellee’s premises in 
January, 1882, and removed a quantity of cotton, cotton seed, 
corn and fodder, in which he was assisted by the other defend- 
ants, some of whom were purchasers of the removed property. 
Before the commencement of this suit, Thompson sued out an 
attachment, viz: in January, 1882, and levied upon certain 
portions of the crops grown on the rented premises, in 1881, 
that had been removed. The attached property was replevied 
by defendant, and said attachment proceedings were after- 
wards, and before the commencement of this suit, quashed. 
The complaint sets out the facts as above stated, a claims 
that said Powell removed from the rented premises, the crops 
grown thereon in the year 1881, without paying his rent and 
advances, and without the consent of the landlord, the said 
Thompson ; and that he, and the other defendants, with a 
knowledge of plaintiffs lien upon said crops, had converted 
them ta their own use, and prevented plaintiff from enforcing 
his lien thereon. Defendants demurred to the complaint, and, 
among others, assigned as ground of demurrer, that the land- 
lord could not maintain an action on the case against the ten- 
ant, and others jointly with him, for an injury done to the 
landlord’s lien. The demurrers of defendant were overruled, 
and issue was joined on the plea of the general issue. The 
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plaintiff, testifying in his own behalf, stated that he had rented 
the premises occupied by Amos Powell for the year 1881, to 
him, for twenty bales of cotton, for which he took said Powell’s 
rent note ; and that, at the same time, Powell orally agreed that 
Thompson might have the cotton seed grown on the place. 
Plaintiff further testified that he claimed the cotton seed * be- 
cause it was a rule or custom he had made on his plantation,” 
that he should have all the cotton seed grown on his planta- 
tion, and that this-rule or custom was known to said Powell. 
The defendants moved to exclude the evidence of plaintiff in 
reference to the rule or custom on his plantation, and also his 
evidence as to Powell’s oral agreement that he should have the 
cotton seed. These motions were overruled by the court and 
defendants excepted. Plaintiff testified that in January, 1882, 
he sued out an attachment against the crops grown by Powell 
on the rented premises and levied it on five bales of lint cotton, 
five stacks of fodder, three hundred and fifty bushels of corn, 
and about sixteen hundred bushels of cotton seed, and offered 
in evidence said attachment writ, with the levy endorsed 
thereon, and the replevy bond made by defendants; that said 
Powell moved off his premises at the end of the year, 1881, 
and that the crops levied on by said attachment had been re- 
moved without his consent and without the payment of his 
debt for rent and advances; that a part of these crops were 


put in the crib of defendant, Randle, who had hired his wagons 
to said Powell and that said lint cotton had been shipped to 
Union Springs aud sold by defendant, Lassitter. Defendant 
Powell testified that he was not indebted to plaintiff in any 
sum ; that he had, before the commencement of this suit, fully 
paid him all he ever owed him for rent and advances; that 
when he left plaintiff’s place he carried the a5 ie which he 
i 


and others had replevied, to the place to which he removed, for 
the better preservation of the .property pending the attachment 
proceeding. Defendant Randle testified that he hired his 
wagons to his co-defendant, Powell, to remove said property 
which had been replevied, from the premises of plaintiff to the 
lace to which Powell had moved ; that he did not know where 
owell expected or intended to carry said property ; that after 
he was informed that the corn had been put in his, witness’s, 
crib, he told said Powell that he would use said corn and pay 
for it at the termination of the pending law suit. It was ad- 
mitted that both Randle and Lassitter knew that said Powell 
was a tenant of plaintiff in the year 1881. A number of 
charges were asked by plaintiff and given by the court, to 
which defendants severally excepted, but the opinion renders 
it unnecessary to set them out. 
The errors assigned are based upon the action of the court 
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in-refusing to exclude from the jury the evidence of plaintiff 
in relation to the rule or custom on his place by which he was 
to have the cotton seed grown on it; and in refusing to ex- 
clude from the jury the evidence of plaintiff that the defend- 
ant, Amos Powell, agreed orally with plaintiff, at the time of 
making the written rent contract, that he, Thompson, should 
have the cotton seed grown on the place that year, and in giving 
the charges asked by plaintiff. 


Arrineton & GrauaM, for appellants. 
Norman & Son, and N. B. Frac, for appellees. 
(No briefs came into the hands of the reporter). 


SOMERVILLE, J.—The action is brought by a landlord, 
against his tenant and other defendants, for removing crops 
grown on the rented premises, with notice of the existence of 
the plaintiff's lien for rent and advances, and converting, or 
otherwise making way with such crops, so as to defeat the en- 
forcement of the lien by the statutory remedy of attachment. 
The form of action is in case, and the right of recovery is based 
on the alleged tortious act of the defendant, by which it is 
claimed that the landlord has been injured, the extent of his in- 
jury being the value of his lost lien.—Zhompson v. Powell, 
77 Ala. 391. The suit, in other words, is not for the conver- 
sion or trespass involved in the act of removing the crops, but 
for the same consequential injury resulting therefrom in the loss 
or destruction of the plaintiff's lien. 

It does not appear that the landlord and the tenant—here 
plaintiff and defendant—entered into any written contract 
which was intended to define fully and completely the rights 
and liabilities of both of the contracting parties. It is shown, 
however, that the tenant, Amos Powell, executed on his part 
a written agreement, bearing date January 22d, 1881, by 
which he promised to deliver to the plaintiff, at a specified time 
and place, twenty bales of cotton, of the average weight of five 
hundred pounds per bale, as a stipulated compensation for the 
annuat rent of the land, upon which the crops in controversy 
were raised. 

It isa settled rule of law, that where the whole of a contract 
has not been reduced to writing, so much of it as is separable 
and distinct, may be proved by oral evidence, even though con- 
temporaneous with the writing, without infringing the princi- 
ple, that such evidence is inadmissible to contradict or vary the 
legal effect of a written instrument.—//uckubee v. Shepherd, 
75 Ala. 342; 1 Addison Contr. (Am. Ed.) § 243; 1 Green. 
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Ev. § 285a. Where, for example, a tenant promises in writing 
to pay a stipulated rent to his landlord, and so much of the 
contract as was intended to state the liabilities of the landlord 
is not reduced to writing, but was left to rest in parol, it may 
be shown by oral evidence that he agreed with the tenant, al- 
though contemporaneously with the execution of the tenant’s 
rent note, to make repairs on the rented premises, or incurred 
other like liability.— Vandegrift v. Abbott, 75 Ala. 487. . This 
rule, however, does not permit the oral contradiction of that 
part of the agreement which is reduced to writing, and is in 
itself complete. It merely authorizes a separate agreement to 
be established by parol, as to a matter on which the writing is 
silent, and which is not contradictory of its terms; and this 
only where the court can properly infer, from the circumstances 
of the case, that it was not the intention of the parties that the 
writing should be a complete memorial of the entire transac- 
tion between them.—Stephen on Ev. (Reynold’s Ed.) p. 122. 

It was not allowable, under this principle, to contradict the 
express terms of the defendant’s written agreement by oral 
preof of a promise to pay more rent than that stipulated. If 
it were permissible to show that, in addition to the twenty 
bales of cotton agreed in writing to be delivered, it was orally 
agreed to deliver as part of the same consideration, twenty- 
eight hundred bushels of cotton seed, as contended, it would be 
quite as competent, on* the same principle, to prove an oral 
sap of the tenant to pay as many hundred bales of cotton. 

he court, in our opinion, erred in allowing this evidence to be 
admitted. 

It was equally erroneous to allow the plaintiff to prove that 
“it was a rule or custom he had made on his plantation,” that 
he should have all the cotton seed raised on his land by his 
tenants, even though this fact was known to the defendant, 
who was his tenant under the present contract of renting. One 
man alone can not establish a custom or usage. This was a 
mere personal mode of dealing on the part of the plaintiff, and 
was in no local sense a custom, because it was not general, but 
personal.—2 Parson’s Contr. 541. 

The evidence, moreover, would seem to contradict the ex- 
press terms of the rent note, and was, for this reason, objec- 
tionable.— Wilkinson v. Williamson, 76 Ala. 163; Barlow v. 
Lambert, 28 Ala. 704. The tendency of modern authorities is 
strongly against the loose policy of the English courts, as man- 
ifested in their earlier decisions, admitting inconclusive facts 
in proof of local usage, and thereby contradicting the necessa- 
ry implications of written agreements, under the pretext of an- 
nexing incidents to them.— Zhompson v. Riggs, 5 Wall 668 ; 
Brown »v. Foster, 113 Mass. 136; Lansan on Usages, pp. 
371, 417. 
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The gravamen of the present action, as we have said, is the 
consequential destruction of the plaintiffs lien by the removal 
and sale or consumption of the crops through the alleged un- 
lawful act of the defendants. If this result has been produced 
by the joint act of the several defendants, co-operating together 
with a knowledge of the plaintiff’s rights, and without legal 
excuses, they would all be liable, jointly or severally, for the 
injury thus done. The act of each of the wrong-doers would 
be regarded as the act of all, and the acts of all, in consumma- 
tion of a common purpose, would be the acts of each. But, 
for separate and distinct wrongs, in,no wise connected by the 
ligament of a common purpose, actual or imputed by law, the 
wrong-doers are liable only in separate actions, and not jointly 
in the same action.— Larkins v. Eckwurzel, 42 Ala. 322; Bar- 
bour on Parties, 203-205. 

The removal of crops, subject to a landlord’s lieu, without 
first paying the rent or obtaining his consent, is prima facie a 
wrongful act, in effect forbidden by statute, and, if unexplained, 
constitutes a just ground for attachment.—Code, 1876, § 3472. 
It tends also to the destruction of the landlord’s lien by lessen- 
ing his dominion and power of supervision over property de- 
signed for the security of his rent.—Zhompson v. Powell, 
77 Ala. 391, supra. 

The wrongfulness of such removal, however, may be rebutted 
by showing legal right or excuse for it. It may be justified by 
showing, as in this case, “ that the crops have been attached by 
the landlord” on some statutory ground, and replevied by the 
execution of the requisite bond on the tenant’s part, provided 
this be done in good faith for the preservation of the property, 
and not for its waste or consumption. Such replevy does not 
destroy either the lien of the attachment created by the levy, 
or that of the landlord for rent created by statute, which exists 
independently of the levy, and even after the dissolution of 
the attachment or the quashing of the writ for formal defects 
in its issue. But it confers on the tenant the right and makes 
it his duty to take proper care of the property replevied. He 
becomes the bailee of the sheriff for its safe custody, and for 
the purpose of its preservation both he and his sureties have a 
special property in the goods.— Woolfolk v. Ingraham, 53 Ala. 

1; Cordaman v. Malone, 63 Ala. 556. The expiration of a 
tenant’s term, and his own removal to other premises, might 
well justify him in removing crops replevied under attachment 
proceedings, in order to insure their safe custody. 

If a tenant replevies such property, however, as a mode or 
device of obtaining possession, under color of legal authority, 
and with intention to sell or convert it, and not bona fide for 
the purpose of its preservation, this would be a tortious act, 
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and all who co-operate in it, with knowledge of the tenant’s 

purpose and of the Jandlord’s rights, would be liable as co-tort- 

feasors. 

The court, in our opinion, committed no error in admitting 
in evidence the bond, and other papers, executed by the parties 
to the suit, and relating to the subject matter of it—the re- 
plevied crops. They showed their interest in, and relation to- 
wards the property, and served to throw light upon their con- 
duct in dealing with it subsequently. /’rima facie these 
papers imputed nothing but good faith in their dealing, but 
this could be repelled by the facts, if deemed sufficient. The 
burden was on the plaintiff to show collusion on the part of 
the several defendants in doing some one or more wrongful 
acts destructive of the plaintiff’s lien as landlord and in execu- 
tion of a common intent to this end, each being responsible 
for the natural and probable consequences of his acts, or those 
of his co-defendants in which he co-operated by counsel or as- 
sistance. 

The judgment of the Cireuit Court is reversed and the cause 
remanded. 


Ciopton, J., not sitting. 


Dickie et al. v. Dickie, Adm’r. 


Final Settlement of Administration. 


1. When onus on administrator on final settlement, to show error in in- 
ventory.—When an administrator returns in his inventory a debt due 
from himself to his intestate, and, on final settlement, contends that 
the debt was in fact paid to the intestate while living, the onus is on 
him to show that it was erroneously included in the inventory by mis- 
take or otherwise; and in the absence of satisfactory explanation, he 
must be charged with the amount. 

2. When onus on distributees to disprove correctness of credit allowed 
on partial or annual settlement.—A pcs ~ allowed on a partial or annual 
settlement being presumptively correct (Code, § 2531), the onus is on 
the distributees, on final settlement, to overcome this presumption ; 
and in the absence of satisfactory evidence of its incorrectness, the 
credit must be allowed. 

3. Administrator not credited with amount advanced distributee.—On 
settlement of an administrator’s accounts, he can not be allowed a 
credit for money advanced to a distributee, but the amount may be 
charged against the distributee, when his distributive share has been 
ascertained. 

4. Confederate money ; liability for ; entitled to credit.—An adminis- 
trator who, during the late war, received Confederate treasury notes in 
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good faith, in the course of administration, is only liable for its due and 
proper administration ; and having exchanged for registered bonds the 
surplus remaining in his hands after paying off the debts, he is entitled 
to a credit for the amount so lost to the estate, when no fraud or collu- 
sion is charged against him, and there is no proof that he could have 
invested it in any other way. 

5. Administrator's debt, when he is creditor of his intestate presumed 
paid up on receipt of assets.—When an administrator, being a creditor 
of the intestate, receives assets which he can lawfully apply to the pay- 
ment of debts, he is bound to make the application, and the debt will 
be presumed to be paid; and if he receives depreciated currency in 
payment of the debts of the estate, he is required to apply it in pay- 
ment of his own debt. 

6. Note for slave—chargeable with value in good money at time of sale. 
For the amount of a note given for the purchase-money of a slave, sold 
by the administrator under an order of court, he is prima facie charge- 
able in settlement, not for the amount specified in the note, but for the 
value of the property in good money at the time of the sale. 


Aprrat from Probate Court of Calhoun. 

Tried before the Hon. ALExanpDER Woops. 

This is an appeal by Washington Dickie as administrator of 
the estate of E. C. Dickie, deceased, and is taken from rulings 
of the court upon certain items of his account upon final settle- 
ment of said estate. The character of the items, and the ac- 
tion upon them, sufficiently appear in the opinion rendered by 
this court. 


Catpwe.i, Hames & Catpwe tt, for appellants. 
G. C. Enis, contra. 


CLOPTON, J.—The evidence does not convince us, that 
the Probate Court erred in refusing to charge the administra- 
tor with the amount alleged to have been collected from Coch- 
ran. The witnesses contradict each other as to the collection, 
and there is no proof that Cochran was indebted to the estate. 
Nor is the evidence sufficient to relieve the administrator from 
liability for the pistol purchased by him. Supposition or be- 
lief, that it had been accounted for in some prior aggregate 
items will not answer. The fact must be made to appear with 
reasonable certainty. 

We are unable to satisfactorily ascertain, from the record, 
the facts in respect to the sum of $102.19, with which the 
distributees moved to charge the administrator, as a debt owing 
by him to the intestate. The administrator, admitting the 
debt originally, testified that he paid it to the decedent in his 
lifetime ; and yet, as we understand the bill of exceptions, it 
was included in the inventory returned to the Probate Court 
in 1868, several years after the death of the intestate. Pay- 


ment in the lifetime, and a verified admission of the debt 
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several years after death are not reconcilable. If so returned, 

the administrator is prima facie chargeable; and the onus is 

on him to show, that it was erroneously included in the 

inventory, by mistake or otherwise. Without satisfactory ex- 

planation, he should be debited with the amount. 

In the annual settlement of 1868, the administrator was al- 
lowed a credit of $974.45, as disbursed in payment of a note, 
made by intestate and E. McClelen, payable to John B. 
Win, guardian. From the endorsements on the note, it appears, 
that McClelen, in February, 1863, paid the sum of $590.30; and 
in November thereafter, the administratur paid to McClelen 
the sum of $334.15, being the balance of principal and interest. 
The distributees moved to reduce the credit to the latter amount. 
What the relation was between the makers, whether of prin- 
cipal and surety, or of co-makers equally bound—is not shown. 
The credit having been allowed on an annual settlement, the 
presumption is in favor of its correctness—that the intestate 
was primarily bound, and that the administrator had refunded 
to McClelen the amount he had paid in satisfaction of the 
note. On the final settlement, the burden is on the distributees 
to show that the allowance is improper. The evidence 
set out in the record is ineffectual to overcome the presump- 
tion of correctness. 

The administrator was allowed a credit for money advanced 
to the widow. The duty and authority of an administrator 
are, to receive and collect the assets of the estate, pay the 
debts and expenses of administration, and distribute the resid- 
uum among those entitled. Money, advanced to a distributee 
during the administration, is not money paid on account of 
the estate; and the allowance on his account as administrator 
of a credit for money so advanced, is unauthorized. Such 
mingling of accounts tends to produce confusion, and to ren- 
der it difficult, if not impractieable, to ascertain and equalize 
the shares of the several distributees. The money advanced 
to the widéw should have been disallowed as a charge against 
the estate, and charged against her distributive share, after it 
had been ascertained. Wellis v. Willis,9 Ala. 330; Parker 
v. MceGaha, 11 Ala. 521. 

During the early period of the administration, Confederate 
treasury notes constituted the circulating medium, and were 
employed as money in all the transactions of business. The 
rule settled by our decisions is, that a personal representative, 
who received, in the course of administration, and in good 
faith, Confederate money, did not commit a devastavit, and is 
only liable for its due and proper administration. A part of 
the Confederate money received by the administrator was 
used in paying the debts of the deceased, and a part was de- 
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posited in the proper office to be exchanged for registered 
bonds bearing interest. The remainder became worthless in 
the hands of the administrator. The money of the estate was 
kept separate; no fraud or collusion is charged ; and there is 
neither allegation nor proof, that it could have been otherwise 
invested. The court, under the circumstances, properly refused 
to disallow the credit for the amount funded. Morris v. Mor- 
ris, 58 Ala. 443; Cumming v. Bradley, 57 Ala. 224; Waring 
v. Lewis, 53 Ala. 615. 

When the decedent is indebted to the personal representa- 
tive, and assets of the estate come to his possession, the title 
and ownership of which he can transfer, and which he is legally 
authorized to apply to the payment of the debt, it is 
extinguished. No delay in making the application, and no im- 
proper diversion of the assets, can defeat the satisfaction of the 
debt. The law regards it as paid from the time he receives 
such assets. Miller v. Irby, 63 Ala. 477; Trimble v. Farriss, 
78 Ala 260. Any kind of money, which the administrator 
receives as a valid payment of debts due the estate, will be 
effective for this purpose. Having the sole right and authority 
to manage and collect the assets of the estate by converting 
them into money, he will not be permitted to receive in his 
representative capacity a depreciated currency as money, suffer 
it to become worthless in his hands, devolve the loss on those, 
whose interests are committed to his care, prudence and man- 
agement, and keep his own debt alive. Such is not a due and 
faithful administration of such currency. He must retain in 
payment of his own claim the same kind of money, which he 
receives in payment of demands due the estate. The court 
should have sustained the exception to the allowance of the 
debt, claimed by the administrator, as due him by the intes- 
tate. 

At a sale of property of the estate, the widow purchased a 
negro woman, and gave her note with two sureties for the pur- 
chase money. The distributees moved to charge the adminis- 
trator with the amount of this note. The administrator is 
prima facie chargeable with the sale bill. No steps were 
taken to collect the note, except to ask the widow a time or two 
if she could. pay it. The excuse is, that he knew the widow 
could not pay it, and that he did not bring suit, because he 
thought it was useless to run the estate to costs. It is not 
shown, that the makers of the note were considered solvent, 
when it was accepted by the administrator ; and if solvent, that 
the sureties on the note did not so continue a sufficient time to 
make a suit available. On the evidence set out in the record, 
the administrator is chargeable with the note. Stewart v. 
Stewart, 31 Ala. 207. He should not, however, be charged 
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with the full amount of the note. The property was sold in 
December, 1862, the purchase money being payable twelve 
months after date. The reasonable inference is, from the then 
condition of the country, and the character of the only cur- 
reney in circulation, that it was expected and understood, that 
the note was payable in Confederate money. In such case, the 
administrator only could have collected the value in good ecur- 
rency of the property at the time of the sale, and only with 
this amount should he be charged. The sum with which he 
may be charged should be set off against the distributive share 
of the widow, pro tanto, unless she interposes some available 
defense. Whitfield v. Riddle, 52 Ala. 467; Acts 1878-9, 1386. 
Reversed and remanded. 


Douglass v. Moody et al. 


Bill in Equity to Declare Absolute Conveyance a Mortgage, 
and for Redemption. 


1. Whether conveyance absolute in form is a conditional sale or mort- 
gage ; character of evidence.—When the controversy is whether a con- 
veyance, absolute in form, was intended as an unconditional sale or as a 
mortgage, the evidence must be clear and convincing to overcome the 
terms of the writing; but, where the controversy is whether it was in- 
tended as a conditional sale, with a reservation of the right to repur- 
chase, or as a mortgage, a court of equity leans to the latter construc- 
tion. 

2. Same; intention of both parties must be shown.—The concurring in- 
tention of both parties must “ shown, before the transaction can be 
established and treated as a mortgage; and if it appears that the de- 
fendant considered and intended it as a conditional sale, though the 
complainant intended it as a mortgage, this does not make a ‘‘ doubtful 
case,’’ nor require the court to adopt the complainant’s construction. 

3. Same ; indicia of mortgage, when not conclusive.—The fact that the 
negotiations between the parties originated in an application for a loan 
of money, is regarded as one of the principal indicia of a mortgage ; but, 
when it is shown that the application for a loan was repeatedly de- 
clined, and, after the negotiations were broken off, the defendant’s pro- 
posal of a conditional sale was accepted, the weight of that circum- 
stance is destroyed. 

4. Same.—Great disparity between the price paid and the value of 
the property, is also one of the indicia of a mortgage; but, when it is 
shown that the property was not in demand at the time, its value being 
prospective and speculative, a subsequent advance in its value, arising 
from unforeseen and adventitious circumstances, cannot be considered 
in this connection. 

5. Bill filed with double aspect.—If the bill alleges that the transac- 
tion was a mortgage, the complainant can obtain no relief founded on a 
conditional sale. 
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Apreat from the Chancery Court of Tuskaloosa. 

Heard before Hon. Tuomas Cosss. 

This was a bill filed by Leroy E. Douglass against Frank S. 
Moody and Bernhard Friedman, and sought to have declared a 
mortgage, a deed absolute in its terins, which the complainant 
and his wife had previously executed to the defendants; and 
was commenced on 31st May, 1881. 

The complainant alleges that in June, 1880, he borrowed 
from the defendants five hundred dollars, two hundred and 
fifty dollars from each; and to secure its repayment within 
the stipulated time, he conveyed to them by deed his interest 
in certain lands in Tuskaloosa county; that he further made an 
independent agreement with the grantees that he would pay 
them a bonus of one hundred dollars for the use of the five 
hundred for ninety days; that the conveyance was in the 
form of an absolute deed, because the complainant believed it 
would be more satisfactory to the defendants than a mortgage, 
as the ccmplainants had been investing the money of his wife 
in some of his transactions. The bill avers that the complain- 
ants wrote a letter to the defendant, Moody, a short time before 
the expiration of the ninety days in which the loan was to be 
repaid, asking an extension of the time of payment, and offered 
a liberal bonus for further indulgence; that he stated in said 
letter that if he failed to secure the indulgence asked he would 
arrange to pay the defendant, Moody, the amount due him 
within the ninety days, but that he received no answer to his 
letter ; that he tendered to the defendant, Friedman, one-half 
of the six hundred dollars, agreed to be paid, within the ninety 
days, and that said Friedman refused to accept it, because the 
whole amount was not offered. The bill alleges that it was 
the intention of the parties that the deed should be only as a 
security for the payment of the loan made by defendants to 
complainant and prays that it be declared a mortgage and that 
complainant be permitted to redeem. 

The defendants answered, admitting that the complainant 
applied several times to them for a loan, but that it was re- 
fused. That afterwards, complainant offered to sell, and did 
sell to the defendants the lands described in the deed, for the 
sum of fiveshundred dollars, which was a fair market value at 
the time: that they made an independent oral agreement to 
re-sell said landed interest to omeililnnnt; within a given time, 
at the price of six hundred dollars ; that it was understood be- 
tween all parties, at the time, that the transaction was what it 
purported to be, a straight-out sale. The defendants deny that 
the complainant wrote to Moody, asking an extension of time, 
nor did he offer to repurchase, according to the terms of the 
verbal agreement. 

VoL. LXxx. 
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On final hearing, on pleadings and proof, the chancellor ren- 


dered a decree dismissing complainant’s bill. The complainant 
appeals from the decree and assigns the same as error. 


J. M. Marvin, Perer Hamitron, for appellant, cited 
McNeill v. Norsworthy, 39 Ala. 159; Turner v. Wilkinson, 
72 Ala. 361; Mobile &e. v. Robertson, 65 Ala. 387; Tolmes 
v. Grant, 8 Paige Ch. Rep. 238 ; Russell v. Southard, 12 How. 
148; Conway's Exrs. v. Alexander, 7 Cranch 218; Brown v. 
Dewey, 1 Sand. 71; Hiland v. Radford 7 Ala. 726; Malone v: 
Marriott, 64 Ala. 470-4; Chapman v. Hughes, 14 Ala. 220; 
Chaudron v. Magee, 8 Ala. 570; Filton v. Fofield, 93 U. S. 
163; West v. Hendrix, 28 Ala. 226; Brantley v. West, 
27 Ala. 552; Bishop v. Bishop, 13 Ala. 475; Swift v. Swift, 
36 Ala. 153; Haynie v. Robertson, 58 Ala. 38; Jenkins v. 
Harrison, 66 Ala. 354, and Clark v. Taylor, 68 Ala. 454. 
(Head-note 7). 


McEacutw & McEacutn ; Woon & Woon; A. C. Hararove, 
contra.— Was the absolute deed a bona fide transaction, or was it 
intended by all the parties, as a mortgage in disguise? This is 
the paramount question at issue. The absolute deed must stand 
as the sole expositor of the contract, unless the complain- 
ant shows, under the most stringent rules of evidence, that a 
mortgage only was intended. /eeples v. Stolla, 57 Ala. 53; 
West v. Hendrix, 28 Ala. 226; Logwood v. Hussey, 60 Ala. 
417; Haynie v. Robinson, 58 Ala. 37; McKinstry v. Conlon, 
12 Ala. 678; Brantley v. West, 27 Ala. 542; Hiland v. Rad- 
ford, 7 Ala. 724; Bogan v. Cowart, 21 Ala. 92; Chapman v. 
Hlughs, 14 Ala. 218; Lane v. Dickerson, 10 Yerger 373; 
1 Jones on Mortgages, $$ 266, 267; 1 Herman on Mortgages, 
R. E. § 150. And the proof in such a case must be clear and 
convincing. Brantley v. West, 27 Ala. 542; 1 Brickell’s Di- 
gest, p. 271, sec. 318. It must be clear, consistent and con- 
vineing. Westv. Hendria, 28 Ala. 226. It must be strong and 
stringent. Bishop v. Bishop, 13 Ala. 475. It must not only 
be clear and convincing, but it must be strong and stringent. 
Parks v. Parks, 66 Ala. 326. Loose declarations will not 
weigh in such a ease. I Brickell’s Digest, p. 271, § 318. 
Casual remarks of a man about his property will not be consid- 
ered in such a connection. Bishop v. Bishop, 13 Ala. 475. 
It will not be sufficient to raise a doubt or suspicion about 
whether or not the deed expresses the true contract of the par- 
ties. Brantly v. West, 27 Ala. 542. But the presumption 
arising from the conveyance, that it fully speaks the whole 
truth, must prevail until the contrary is established beyond all 
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reasonable controversy. For, say the Supreme Court of the 
United States, in Howland v. Blake, 7 Otto (97 U.S.): “A 
judgment of the court, a deliberate deed or writing, are of too 
much solemnity to be brushed away by lodse and inconclusive 
evidence.” The complainant has no extrinsic evidence to 
rely on for relief. The inadequacy of price is not estab- 
lished, and even if it were, it could cut no figure against 
the positive proof as to the contract. West v. Hendrix, 28 
Ala. 226; Peeples v. Stolla,57 Ala.53; 1 Jones on Mortgages, 
§ 275; Murphy v. Bradfield, 27 Ala. 634; Bishop v. Bishop, 
13 Ala. 475; Brantly v. West, 27 Ala. 542. The corroborat- 
ing circumstances are all against the theory of a mortgage. 
There was no note or other evidence of debt existing between 
the parties, and, in fact, there was no debt due from complain- 
ant to respondents, which the latter could enforce against the 
former, or his property ; and where there is no such debt, there 
can be no mortgage. McKinstry v. Conly, 12 Ala. 678; 
Haynie v. Robinson, 58 Ala. 37. “The rule is without excep- 
tion,” says Judge Walker, in Swift v. Swift, 36 Ala. 147, 
“that where no debt exists, a mortgage is impossible. It is a 
necessary ingredient of a mortgage, that the mortgagee should 
have a remedy against the person of the debtor. There can 
be no right of redemption on one side, unless there be a right 
of foreclosure on the other.” See, also, West v. Hendria, 28 
Ala. 226; Conway v. Alewander, 7 Cranch 28; Chapman v. 
Hughs, 14 Ala. 218; Peeples v. Stolla, 57 Ala. 53. If there 
be a written defeasance accompanying an absolute deed, and it 
is doubtful whether this contract was intended to ingraft on 
the deed the properties of a conditional sale or a mortgage, a 
court of chancery will construe it the latter rather than the 
former. McNeil v. Norsworthy, 39 Ala. 156. But the prin- 
ciple extends no farther. Complainant’s counsel read from the 
ease of Locke v. Palmer, 26 Ala. 312, to sustain the proposi- 
tion, that, in case of doubt whether a conveyance was an abso- 
lute deed or a mortgage, a court of chancery would hold it to 
be a mortgage. This case was well calculated to mislead, until 
our Supreme Court removed the difficulty. Judge Stone, in 
Parish v. Gates, 29 Ala. 254, clearly shows that the decision 
mentioned was perverted from its true sense and meaning, by 
clerical errors. Said he, “ where the word ‘absolute’ precedes 
the word ‘sale,’ the word ‘conditional’ should be substituted. 
Parol evidence is admissible, under certain circumstances, to 
show that a deed absolute on its face was intended by all the 
contracting parties to operate as a mortgage. This is an excep- 
tion to the general rule excluding parol testimony to change a 
written instrument, and is the limitof the exception. The Su- 
preme Court is disposed to regret the exception rather than ex- 
Vou. LxXxx. 
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tend it, said Judge Somerville in a recent case. Parol testi- 
mony is not admissible to show that an absolute deed was in- 
tended as a conditional sale. 1 Jones on Mortgages, § 227; 
McKinstry v. Conly, 12 Ala. 678. The question in this case 
does not arise upon the construction of a doubtful defeasance 
as whether a certain written instrnment is a mortgage ora 
conditional sale; but upon a deed absolute upon its face— 
which may be shown to be a mortgage in disguise, by parol 
testimony. The problem that. complainant’s counsel would 
present, under the above principle is—not whether the contract 
was an absolute deed or a mortgage—as the bill of complainant 
presents it—but whether, if not an absolute deed, it is a mort- 
gage or a conditional sale. This is going one step too far with 
parol testimony, and is entirely without the bounds of the lim- 
ited exception to the general rule of evidence. Couch v. Wood- 
ruff, 63 Ala. 466; Cargyle v. Rogan, 65 Ala. 287; 1 Jones on 
Mortgages, § 277. The oral agreement for a resale was void 
under our Statute of Frauds, even if parol evidence was admis- 
sible to show that an absolute deed was intended as a condi- 
tional sale. Code of Alabama, § 2121. Respondents say that 
there was no technical conditional sale, but simply an oral 
agreement on their part to resell to complainant. ‘‘ When a 
deed is made for a consideration paid at the time, it will not 
lose the character of an absolute conveyance, by an agreement 
on the part of the vendee to allow the vendor to repurchase at 
a future day.” West v. I/endrix, 28 Ala. 226. Even if the 
agreement to resell had been in writing, and cotemporaneous 
with the absolute deed, the transaction wonld not have been, 
strictly speaking, a conditional sale, but a sale with a right to 
repurchase. The sale would be valid—the fee would pass-- 
and the contract to resell would stand upon its own footing, 
and could be enforced by a bill for specific performance. 
Peeples v. Stolla, 57 Ala. 53; Haynie v. Lobinson, 58 Ala. 37 ; 
Hickman v. Cantrell, 9 Yerger 172; West v. Hendria, 28 Ala. 
226; Brantly v. West, 27 Ala, 552; Lane v. Dickerson, 10 
Yerger 373; Bogan v. Cowart, 21 Ala. 92; Chapman v. 
Hughes, 14 Ala. 218; Logwood v. Hussey, 60 Ala. 417. But 
even if the contract be held to be a conditional sale—and this 
the complainant does not ask, but utterly repudiates—still no 
relief can be granted under this aspect of the case. We say 
that the complainant did not comply with the terms of the oral 
agreement to resell. No tender was made to Moody, one of 
the tenants in common. The letter from Chattanooga, even if 
written and received, did not relieve the complainant from the 
necessity of a tender. Parsons on Contracts. The tender to 
Friedman was not good, because it was unaccompanied by a 
deed. Blood ». Goodrich, 9 Wend. 68; 1 Brickell’s Digest, 
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p. 311, § 69. But more especially and certainly was it not 
good, because Friedman and Moody were joint purchasers and 
tenants in common, and a tender to Friedman was not good, 
unless the entire amount due was offered. Freeman on Co- 
tenancy and Partition, 176, 177, 371-2; 2 Jones on Mortgages, 
894; Graham v. Linden, 50 N. Y. 547; Fisher on Mortgages, 
526; 1st Hilliard on Mortgages, 404; Johnson v. Caudage, 31 
Me. 28. It is clear that under this bill, the complainant has 
no right to have the transaction declared a conditional sale, or 
a contract to resell, and have a specific performance declared. 
The court says, in Swift v. Swift, 36 Ala. 147: “ The bill 
alleges that the contract between the parties was a mortgage, 
not a conditional sale; whereas it was, in fact, a conditional 
sale and nota mortgage. The contract proved, therefore, is not 
the contract alleged.” Parish v. Gates, 29 Ala. 254, was a 
bill filed to have a bill of sale absolute on its face declared a 
mortgage-—very like the bill of complaint at bar,—and the 
court held, Justice Stone delivering the opinion, that if the 
transaction was shown to be a conditional sale, the bill was not 
framed so as to entitle the complainant to relief. See, also, 
Peeples v. Stolla, 57 Ala. 53. 


CLOPTON, J.—The bill alleges that the conveyance to 


the one-half interest in the lands, mentioned therein, executed 
by complainant to the defendants, thongh absolute in form, 
was intended as security for the payment of money, borrowed 
by him from them, which he agreed to pay, with the bonus, by 
September 25, 1880. The answers of the defendants deny any 
loan of money, or such agreement; but aver that the under- 
standing was, that complainant should have the right to repur- 
chase on payment of the stipulated amount within the time 
specified. Therefore, it is an admitted fact in the case, that the 
transaction was not an absolute, unconditional sale ; but that, 
by a contemporaneous parol agreement, the deed was deliv ered 
on conditions not expressed “therein, by a compliance with 
which the complainant had a right to re-acquire title to the 
lands. The point of contention is, whether the qualified right 
is a right of repurchase, or of redemption. 

Whether a parol agreement, that the grantor shall have the 
right to repurchase, where the conveyance is absolute, is void 
under the.statute of frands, it is not necessary to consider. The 
question does not arise. It is well settled, that parol evidence 
is admissible to show, that a deed apparently absolute was in- 
tended as a mortgage. The requisite degree of proof varies as 
the controversy may be, whether an wnconditional sale or a 
mortgage, and whether a conditional sale or a mortgage, was 
intended. In the former case, the evidence must be clear and 
convincing ; in the latter, courts of equity are inclined to con- 
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sider the transaction as a mortgage.—Zwurner v. Wilkinson, 
72 Ala. 361. The complainant will be given the benefit of the 
rule last stated, in the consideration of the evidence. The rule, 
however, does not create a presumption of law, that such trans- 
action is a mortgage, nor does it cast on defendants the burden 
of proving, that it is a conditional sale, as appellant’s counsel 
insist! The extent of the rule is, when on an examination of 
the entire evidence, the intention of the parties remains in 
doubt, the court leans to the construction in favor of a mort- 
gage, not because of any presumption of law, but on the con- 
servative and equitable ground, that such construction will 
probably be less injurions in its results, and more generally 
promotive of the purposes of equity. The concurring inten- 
tion of the parties at the time of making the transaction, de- 
termines its character; and this intention must be collected, if 
it reasonably can, from the attendant facts and circumstances. 
The complainant alleges, that he never saw or heard of the 
written memorandum, which was recorded with the deed, un- 
til long after it was recorded, and the defendants had refused 
to allow a redemption of the lands, and that he never consented 
to the terms therein expressed. The defendants concede, that 
it did not constitute a part of a written contract, and was pre- 
pared after the delivery of the conveyance, for their private 
use, to preserve an accurate statement of the terms, having been 
recorded by inadvertence or mistake. As the memorandum 
was not made contemporaneously with the deed as a part of the 
transaction, and as complainant is not a party thereto, it is not 
obligatory on him, nor is it evidence against him. But if he 
chooses to treat it as evidence of an admission of a conditional 
execution of the conveyance, it must also be regarded as evi- 
dence of the terms and character of the condition, receiving 
the consideration, to which, in the opinion of the court, it may 
be entitled. The memorandum may, therefore, bé eliminated 
from the case as a contract, or part of the transaction. If elim- 
inated, there is no written defeasance, from which, as inter- 
preted and illustrated by the other facts and the surrounding 
circumstances, the intention of the parties may be ascertained. 
The issue is distinetly presented, resting exclusively on parol 
evidence, whether the agreement was, that the deed should 
stand as security for the payment of money loaned, or was a 
mere right to repurchase ; and must be determined on the evi- 
dence, as any other fact involved in a judicial investigation. 
Without respect to the form, a conveyance of lands, which 
is intended as security for a contemporanenos loan of money, 
equity regards as a mortgage. The right of redemption at- 
taches to such conveyance asan inseparable incident. To in- 
voke the application of the doctrine, a loan and an intended 
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security must be shown by sufficient evidence, though it may 
be circumstantial. That the transaction originated in a nego- 
tiation for a loan Df money; great disparity between the valne 
of the property and the price paid; and the continuance of a 
debt for which the grantor is liable, are usually regarded erzte- 
ria of primary importance, in determining the question. 
Though the existence of either is a strong circumstance, the 
concurrence of all is not conclusive, but devolves on the gran- 
tee the burden to rebut the presumptions arising therefroin by 
clear and convincing evidence.—-Zurner v. Wilkinson, supra. 
The fact is conceded, that complainant’s first proposition was 
for a loan of money, to be secured by a lien on the lands in 
controversy, which was repeated several times, and on different 
oceasions. If the evidence of the defendants be believed, the 
propositions were promptly declined as often and when made ; 
and after an interval of some days, the complainant proposed 
to one of the defendants to sell the lands with the right to re- 
purchase, which offer was finally accepted, and a sale consum- 
mated. The value and weight of the circumstance, that the 
first propositions were for a loan, depend upon the ascertain- 
ment, whether the negotiation was continuing or had termi- 
nated, and the offer to sell became and was a separate and inde- 
pendent proposition, consequent on the failure to obtain a 
loan ¢ 

Comparing the respective versions of the parties, the de- 
fendants’ appears the most natural and rational as a business 
transaction ; considering it, as exhibited in complainants’ testi- 
mony—a continuous negotiation for a loan from its inception 
to its consummation—the reason stated by him for giving an 
absolute deed is unsatisfactory. I[f a mortgage had been 
offered, and an indefeasible conveyance demanded, there would 
have been plausibility in his explanation, and consistency in 
liis version of the negotiations. But without offering a mort- 
gage, or making any inquiry, he voluntarily gave an uncondi- 
tional conveyance in fourm, because of an alleged belief, that 
the defendants would not accept a mortgage, by reason of an 
apprehension that his wife might have some claim to the prop- 
erty, which was purchased by him at a register’s sale, and the 
legal title to which was vested in him; as if the one mode of 
conveyance would be more effectual against a just claim of the 
wife than the other, each being signed by her. No evidence 
of a loan was taken, or requested, or offered. While a bond, 
bill, or note, or any written evidence of a debt is not requisite, 
and proof of a loan itself proves a debt, the absence of such 
independent evidence is a circumstance, going to show a condi- 
tional sale, and that payment is optional, the value being de- 
pendent upon its connection with the attendant facts and cir- 

VoL. LxXxx. 
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cumstances.— Mo. B. & L. Asso’n. v. Robertson, 65 Ala. 382; 
Conway v. Alexander, 7 Cr. 218. Neither can it be said, that 
the necessities of the complainant put him at a disadvantage 
in making the transaction. It does not appear that he needed 
the money because of financial misfortunes and embarrass- 
ments, nor to meet urgent demands and necessities. He de- 
sired it for the purpose of making an investment in other 
lands, from which he anticipated a speedy and large profit. 

It may be admitted that the testimony shows disparity be- 
tween the value of the lands and the consideration paid. They 
were mineral lands, their market value dependent, in a great 
measure, on locality and facilities of transportation. The entire 
lands were offered for sale several times by the register under 
a decree of the Chancery Court, when no bid was obtained 
which he was willing to report; and when last offered in April, 
1879, were purchased by the complainant and two other per- 
sons for fourteen hundred dollars. At the time of the trans- 
action between the parties, they were not in demand ; and their 
value was prospective. Ordinarily, only those who are finan- 
cially able to wait future developments could or would pur- 
chase. In such case, the opinions of witnesses can not be 
weighed with nicety and exactness. The subsequent advance 
in value, arising from unforseen, adventitious circumstances, 
has no retroactive effect on the character of a past transaction. 
Inadequacy of consideration, alone, is not sufficient to convert 
an absolute conveyance into a mortgage.— West v. Hendria, 
28 Ala. 226. 

We will not tediously and unnecessarily extend this opinion, 
by reviewing all the details and circumstances disclosed by the 
evidence, or the subsequent conduct of the parties. The com- 
plainant stands alone, while his testimony is contradicted by 
both of the defendants, who are sustained by two other wit- 
nesses. Conceding that the partiés stand on an equal footing 
as to interest, and according to all the witnesses, truthfulness 
and honesty of purpose, the conclusion most favorable to com- 
plainant is, that he regarded the transaction as creating a mort- 
gage, and the defendants regarded it as a conditional sale. We 
have said, the concurring intention of all the parties deter- 
mines the character of the transaction, and when ascertained, 
must prevail. “It is not the intention of the one party, disso- 
ciated from the intention of the other, which is to be ascer- 
tained.” The mutual assent of the parties is essential to the 
completion of a contract. The ascertainment of different in- 
tentions and different understandings does not makesa “ doubt- 
ful case,” in which equity will construe the transaction to be a 
mortgage. In West v. Hendrix, supra, it is said: “The fact 
that a party executing a conveyance, absolute in its terms, in- 
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tended and considered it as a mortgage, is not sufficient to 
make it a mortgage. To produce that effect, such must have 
been the clear and certain intention and understanding of the 
other party likewise.” If there be no concurring intention, 
no parol condition attaches, and in such case, the conveyance 
must prevail.— Peeples v. Stolla, 57 Ala. 53; Mo. B. & L. 
Asso’n v. Robertson, supra. 

Upon a survey and examination of the whole evidence, we 
are forced to sustain the Chancellor’s finding of the facts, and 
to hold, that the transaction is a sale with condition tu repur- 
chase. It is said, this conclusion works a hardship to complain- 
ant. If so, it is his misfortune, that he suffered his cagerness 
to procure money for other speculative purposes to induce him 
to make such transaction. Persons capable, may make their 
own contracts, no rule of law being violated, and arrange the 
terms as their real or supposed interests and convenience may 
suggest. It is the province and duty of courts to interpret, and 
not to make contracts. Much injustice and hardship would be 
escaped if parties would truly express in writing the terms of 
such contracts as the present, instead of resting their enforce- 
ment on parol evidence.— Haynie v. Robinson, 58 Ala. 37. 

It is further urged, that should the court hold the transaction 
to be a conditional sale, the complainant is entitled to relief as 
to Friedman’s interest, and half of the amount agreed to be 
paid on a re-purchase having been tendered to him within the 
stipulated time. The bill alleges, that the contract between 
the parties was a mortgage. Onsuch bill, the complainant can 
obtain no relief founded on a conditional sale.—Swift v. Swift, 
36 Ala. 147; Parish v. Gates, 29 Ala. 254. 

Attirmed. 


[Dec. Term, 


Harwell eé al. v. Potts et al. 


Bill in Equity for Injunction and Appointment of Re- 
4 ceiver. 


1. The power to oo receivers in racation—Can only be exercised 
in a pending suit. 1¢e filing of the bill is the commencement of the 
suit. 

2. Appointment of receiver ; when void.—The appointment of a re- 
ceiver in vacation, before the filing of the bill, is without jurisdiction, 
and void. 

3. Same.—The subsequent filing of the bill, and giving of the requi- 
site bond by the receiver, cannot impart validity to the void act of his 
appointment before bill filed. 


r 
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AppraL from Tallapoosa Chancery Court. 

Heard before Hon. S. K. McSpappen. 

The bill in this case was filed by F. M. Potts, and other 
creditors of H. T. Harwell, to set aside, as fraudulent, certain 
mortgages made by said Harwell to Gray & Knight, to his 
brother, Wm. O. Harwell, and to others, as being made to hin- 
der, delay or defraud complainants and other creditors of said 
H. T. Harwell. The averments of the bill are numerous, but 
in view of the fact that the case turned mainly upon the valid- 
ity of the appointment of a receiver, it is deemed unnecessary 
and unprofitable to set them ont in detail. The bill charges 
that the said H. T. Harwell is in the full control of the prop- 
erty mortgaged by him, carrying on his business of retail liquor 
dealer, selling the mortgaged stock, collecting in debts and dis- 
posing of notes, accounts, &c., and prays an injunction against 
him and the mortgagees of his property, restraining each of 
them from using or disposing of any property belonging to 
said Harwell, or embraced in said mortgages executed by him, 
and prays the appointment of a receiver. The chancellor 
granted the injunction, and appointed a receiver. The order 
appointing the receiver is dated December 26th, 1885, and was 
made in vacation ; the bill was not filed till December 28th, 
1885. The appointment of the receiver was made without no- 
tice to defendants. 

From the decree of the chancellor appointing the receiver, 
defendants appeal, and assign the same as error. 


Oxriver & Garrett, for appellants, file brief and argument 
to show—(1). That the chancellor was without jurisdiction to 
appoint a receiver in vacation, before the bill praying therefor, 
had been filed; and cited in support of their position : Crow- 
der v. Moore, 52 Ala. pp. 220-1; High on Receivers, page 78 
and notes—Waite’s Actions and Defences, vol. 5, PP. 373-4 ; 
Edwards on Receivers, pp. 13-14, and pp. 356-7; Daniell’s 
Ch. Pr. pp. 1734-5; 1 Atkyns Reports, p. 315; Thompson »v. 
Parker, 68 Ala. 387. (2). That it was error in the chancellor 
to appoint a receiver without notice to defendants, citing: 
High on Receivers, pp. 113-14; Verplanck v. Mercantile In- 
surance Co., 2 Paige 438. Refer also to: Briarfield Iron 
Works v. Foster, 54 Ala. 622. 


Warts & Son, contra, cited the following authorities: 
Whitehead v. Morton, 43 Miss. 523; Baker v. Backus, 32 Ill. 
81; Williams v. Jenkins, 11 Ga. 595; Jones v. Dougherty, 10 
Ga. 281; Fairfield v. Irvine, 3 Russ. 149; Johns v. Johns, 23 
Ga. 31; ‘High on Receivers, pp. 71-2; Bloodgood v. Clark, 4 
Paige, 574; Ex parte W alker, 25 Ala 81-101. 
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CLOPTON, J.—The order appointing the receiver, from 
which the appeal is taken, was made December 26, 1885, by 
the chancellor in vacation, and the bill was filed on the 28th, 
two days thereafter. As receivers are, ordinarily, appointed 
without requiring a bond from the party applying for such ap- 
pointment, the courts have generally realized the necessity and 
duty of exercising great caution and circumspection. The bill 
is defective in some material respects. Whilst averring the 
conclusion of fraud, it does not sufficiently allege the facts, 
from which the conclusion arises, either by assailing the bona 
Jjides of the indebtedness secured by the mortgages, or other- 
wise ; and does not charge, that the grantees had notice of the 
fraudulent intent imputed to the grantor. As these defects 
may be cured by amendment we do not propose to consider on 
this appeal, whether the case made by the bill, if it were prop- 
erly amended, would be sufticient to require or justify the ap- 
pointment of a receiver. Such consideration will be prema- 
ture, until the bill is perfected, and the parties have had an 
opportunity of being heard. 

he statute confers on the chancellor the power to appoint 
receivers. The application must be in writing; and when 
made in vacation, reasonable notice of the time, and the person 
to wliom it will be submitted, must be given, or a good reason 
shown for the failure to give the same. Code, § 3881. With- 
out discussing whether the facts stated in the bill, which was 
verified, show a sufficient reason for the failure to give notice, 
the question being now immaterial, it is evident that the power 
to appoint receivers in vacation can only be exercised in a 
pending suit. The filing of the bill is the commencement of 
the suit. Code, § 3759. There was no suit pending at the 
time the order appointing the receiver was made; and the 
chancellor was without jurisdiction. The direct question was 
decided adversely to the power of the chancellor in Crowder v. 
Moore, 52 Ala., 220; Hx parte Whitfield, 2 Atk. 315; High 
on ftecs.,§ 17. It is urged, however, that as the order was 
made, and the receiver qualified by giving the requisite bond 
on the day the bill was filed, the order should be allowed to 
have effect as of that date. As the chancellor was without 
jurisdiction, the order is void. It did not constitute a founda- 
tion on which to predicate any proceedings, and the subsequent 
filing of the bill did not impart to it any effect or validity. 

Reversed and remanded. 


{[Dec. Term, 
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Ala. Great Southern Railroad Co. v. 
McAlpine & Co. 


Action against Railroad Company for killing Stock. 


1. Cross appeals in action at law.—In an action at law, where each party 
appeals and assigns errors, the judgment must be either affirmed or 
reversed as a whole; and if reversed on either appeal, it must be re- 
versed entirely. . 

Charge to jury as to evidence on question of negligence.—In an action 
against a railroad company to recover damages for killing stock, where 
the court has properly charged the jury that, if they believe the evi- 
dence, they must find for the plaintiff, it is not error to further instruct 
them ‘‘that if, under the facts and circumstances shown in evidence, 
they did not believe the evidence offered by the defendant, tending to 
acquit itself of negligence, then a verdict may be found for the plain- 
tiff.’ This is but the legal and logical result in every case, where the 
party upon whom rests the burden of proof attempts to sustain it by 
evidence that is not believed. 

3. Liability of yailroad company for injuries to stock or cattle.—In an 
action against a railroad company to recover damages for injuries to 
cattle at or near a public road crossing (Code, §§ 1699, 1700), proof of 
injury raises the presumption of negligence, and casts on the defendant 
the burden of disproving it; and it is not disproved until all negligence 
is negatived, and a compliance with all statutory requirements is shown, 
or it is shown that a compliance was impossible, or would have been 
unavailing. (Explaining and limiting expressions in M. & A. Railroad 
Co. v. Williams, 53 Ala. 595; and Clements v. E. T. V. & Ga. Railroad 
Co., 77 Ala. 533, as to which the court adds, ‘‘We do not hold ourselves 
committed to an extreme interpretation of either of those cases.’’) 


ArpEat from the Cireuit Court of Greene. 

Tried before the Hon. 8. H. Sprxorr. 

On the trial of this cause the plaintiffs introduced evidence 
to show that on or about the 26th day of November, 1881, they 
had a mare killed by the train on the Ala. Great Southern 
Railway about a half mile south-west of Boligee in Greene 
county ; that the mare was worth from sixty.five to seventy 
dollars, and that she was killed by the negligence of the de- 
fendant. The plaintiffs also introduced proof that onor about 
the 4th day of November, 1881, the agents of the defendant 
corporation had, by their negligence, run a train of cars over 
a mule of the plaintiffs, near Boligee, Greene county, causing 
its death, and that the mule was worth about $120.00. The 
defendant introduced evidence to show that the killing in each 
instance was without fault or negligence on the part of the de- 
fendant, 
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As to the mare, the court, at the request of the defendant 
gave the charge, that if the jury believed the evidence their 
_ verdict, so far as the mare is concerned, should be for the de- 
feudant. The plaintiffs asked the written charge, which was, 
in substance, that the jury were not obliged to find for the de- 
fendants at all events, but only in the event they believed the 
evidence ; and that if they did not believe the evidence tending 
to acquit the defendant of negligence, then a verdict might be 
found for the plaintiff, as to the mare. To the giving 
of this latter charge the defendant excepted, and assigns the 
same as error in the appeal taken by the defendant. As to 
the mule, the court gave the charge, at the request of the de- 
fendant, “If the jury believe the evidence in this cause in re- 
gard to the killing of said mule, then, in so far as said mule is 
concerned, their verdict ahould be for the defendant.” To 
this charge the plaintiffs excepted, and asked the following 
written charges: 1. “Charge the jury that by the laws of this 
State it is the duty of the engineer or other person having the 
control of the rnnning of a locomotive on any railroad in this 
State, to blow the whistle or ring the bell at least one-fourth 
of a mile before reaching any public road-crossing, or any 
regular depot or stopping place on such road, and continue to 
blow such whistle or ring such bell, at intervals, tintil he passes 
such road crossing, and until he reaches such depot or stopping 
place ; and such railroad company is liable for all damages 
done to stock resulting from a failure to comply with these 
requirements, and if in this case the mule was killed about 384 
yards from the public road crossing, and regular depot and 
stopping place at Boligee, then the burden of proof is on the 
defendant tu show, that the requirements above stated, were 
complied with, at the time and place, when and where the in- 
jury was done; and if the jury believe from the evidence that 
said requirements were not so complied with, and if they fur- 
ther believe, from the evidence, that a compliance therewith 
would have prevented the injury, then the plaintiff is entitled 
to recover as to the mule.” 

2. “Charge the jury that if the mule was killed 384 yards 
south-west of Boligee Depot, and the public road crossing at 
that place, and the whistle was blown 794 yards south-west of 
said depot and stopping place, by giving one long blast, and, 
in connection therewith three short blasts of the whistle, and 
that the length of such blasts was such that the train did not 
run more than fifty yards while the same was being given, and 
that there was no other blowing of the whistle or ringing of 
the bell until after the mule had been struck, then there was a 
failure to comply with the statute which requires the engineer 


or other person having the control of the running of a locomo- 
VoL. LXxx. 
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tive, on any railroad in this State, to blow the whistle or ring 
the bell at least one fourth of a mile before reaching any pub- 
lic road crossing, or any regular depot or stopping place on 
such road, and continue to blow such whistle or ring such bell, 
at intervals, until he passes such road crossing, and until he 
reaches such depot or stopping place ; and it is for the jury to 
determine from the evidence whether or not a compliance 
with said statute requirements would have frightened the mule 
away and prevented the injury, then they would be authorized 
tu mY for the plaintiffs, as to the mule.” 

“If the jury believe from the evidence that a strict com- 
since with the law requiring the ringing of the bell or blow- 
ing of the whistle at least one-fourth of a mile before reaching 
a public road crossing, depot or stopping place, would have 
prevented the injury ‘to the mule in question, and that such 
injury resulted from a failure to comply with said law, .then 
they would be justified in finding for the plaintiffs in reference 
to the mule.” 

4. Asked the court to charge the law as laid down in the 
case of M. & O. R. R. Co. v. Williams, 53 Ala. Rep. p. 599, 
in reference to the statutes of this State regulating the liabil- 
ities of railroad companies for injuries to stock, the charge 
quoting from that case. The court separately refused to give 
each of said charges and the plaintiffs severally excepted. 


H. M. Jupex, and Jas. B. Heap, for McAlpine & Co. 
Sam’L. F. Rick, and Woop & Woon, for Ala. G. 8S. R. R. 


Co. ‘ 


STONE, C. J.—This was an action on the case brought by 
McAlpine & Co. against the railroad company, and alleges that 
by two separate acts of negligence, and at different times, the 
railroad corporation killed a mare and a mule, the property of 
plaintiffs. The record and recovery show that the plaintiffs 
recovered damages for the loss of the mare, and failed to re- 
cover for the loss of the mule. Each party has taken an ap- 
peal, and each assigns errors. Both issues being presented in 
one suit, and there being but one judgment and verdict, that 
judgment can not be both affirmed and reversed. If reversed 
on either appeal, it will be reversed throughout, and tried 
anew ; for two judgments can not be rendered in this one suit. 
We will first consider the railroad’s appeal, which questions the 
recovery for the loss of the mare. 

The jury was instructed to find for the defendant as to the 
mare, if they believed the evidence. That the mare was killed 
by the defendant’s train all the testimony tended to prove, and 
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does not appear to have been controverted. The question was 
then raised whether such killing was without negligence on 
the part of the railroad company, and on this issue the burden 
was on the defendant to disprove negligence. The charge 
given was not an instruction to tind for the defendant in any 
event. It would have been error if given in that form; for 
the credibility of oral testimony must always be left to the jury. 
The general charge given left that question, and rightly left it, 
to the jury. Hence it was not error to instruct the jury that 
if ‘“‘under the facts and circumstances shown in evidence 
(they did not) believe the evidence offered by the defendant 
tending to acquit itself of negligence, then a verdict may be 
found as to the mare for the plaintiff.” Such is the legal and 
logical result in every case, where the party on whom the 
burden of proof rests, attempts to sustain it by testimony that 
is not.believed. In this connection, however, we re-aftirm what 
we said as to the duty of juries in this case when formerly 
here-—75 Ala. 115--and &. 7. Va. & Ga. R. R. Co. v. Bay- 
liss, Ib. 466; 8. o., T7 Ala. 429. 

There was a failure on the part of plaintiffs to recover 
for the mule sued for, and from that judgment they have also 
appealed. The facts in reference to the killing of the mule 
are different, and the question of the liability of the railroad 
rests on somewhat different principles. This killing was done 
in less than a quarter of a mile of the depot and road-crossing 
at Boligee and hence within the area where the statute requires 
of approaching trains on railroads that the whistle be blown, 
or bell sounded, at intervals, until the train passes the road- 
crossing, or reaches the stopping place. We have several times 
held, that the measure of liability, when cattle or stock is the 
subject of the injury, is different from the rule when the in- 
jury is to the person. The statute—Code of 1876, § 1700— 
expresses the difference. We me gpa somewhat on this 
difference in M. & M. Railway Co. v. Blakely, 59 Ala. 471; 
and Clements v. FE. T. Va. & Ga. R. R. Co., 77 Ala. 533. 

Our utterances on the subject we have ‘in hand have not 
always been as guarded as perhaps they should have been. We 
refer specially to M. & O. R. RB. Co. v. Williams, 53 Ala. 595; 
and Clements v. EF. 7. Va. & Ga. R. R. Co., 77 Ala. 533. In 
neither of these cases was the question presented of a failure 
to comply with the requirements of §§ 1699-1700 of the Code, 
where injury to stock was the subject of complaint. The first 
of the cases presented only the question of the burden of 
proof, for there was no proof of any circumstance attending 
the killing. The testimony showed the naked fact that the 
cattle were injured by the railroad’s train, and the court ruled 
that the burden was thereby shifted on the railroad company 

VoL. LXxx. 
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to disprove negligence on its part. It offered no proof, and of 
course, the presumption of negligence remained unrebutted. 
Anything said beyond this, was not called for by any testimony 
in the cause. 

In Clements v. EB. T. Va. & Ga. R. R. Co., supra, the in- 
jury complained of was to the person. No question could 
arise as to the requisites of proof, when injury to cattle or 
stock is the complaint. The difference in the two rules was 
stated; following what had been said in Williams’ Case ; but 
the wants of the case did not call for it. We do not hold our- 
selves committed to an extreme interpretation of either of those 
"Ses. 

The true rule—the one it is our intention to be governed 
by—is that laid down in this ease when last before us, 75 Ala. 
113. True, the statute, Code, § 1700, declares that “where 
any stock is killed or injured, or other property damaged or 
destroyed by the locomotive or cars of any railroad, the burden 
of proof in-any suit brought therefor is on the railroad com- 
pany, to show that the requirements of the preceding section 
were complied with at the time and place when and where 
the injury was done.” This is an emphatic declaration of the 
rule as to the burden of proof in all such cases, and the extent 
of it. It must be observed in its strictness and entirety, 
wherever there is a reasonable hope or reasonable possibility 
that damage or danger may be averted. It requires no attempt 
of the impossible. And the same section of the Code—1700 
—declares the consequences of its non-observance. The “ rail- 
road company is liable for all damages done to persons, stock, 
or other property, resulting from a failure to comply with the 
requirements of the preceding section, or any negligence on 
the part of the company or its agents.” To sum up: Injury 
raises the presumption of negligence, and casts on the railroad 
the burden of disproving it. It is not disproved until all neg- 
ligence is negatived, and a compliance with all the requirements 
of the statute is proved, unless it is shown that the conditions 
were such that compliance was impossible, or would have been 
unavailing. —S. & N. Ala. R. R. Co. v. Thompson, 62 Ala. 
494; Jd. v. Williams, 65 Ala. 74; &. T. Va. & Ga. R. R. 
Co. v. Bayliss, 74 Ala. 150. 

As the record formerly appeared, we considered the testi- 
mony, if believed, established the proposition that the whistle 
was properly blown more than a quarter of a mile before reach- 
ing Boligee station and the crossing, and that the bell was kept 
ringing, at intervals, until the depot was reached. We still 
understand the testimony of the engineer and fireman to affirm 
that the whistle was sounded a full quarter of a mile before 
reaching Boligee, that it was given by one long, followed by 
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three short blasts, and that shortly afterwards the bell was 
sounded, and the ringing kept up until the station was reached. 
If this be so, no blame can attach to the railroad corporation 
on this account. It was not necessary the bell should have 
been struck instantly on the cessation of the whistle. “At 
intervals,” is the language of the statute. If within a reason- 
able time after the whistle ceased to sound, the ringing of the 
bell commenced, and was kept up at intervals, this met the re- 
quirement of the statute. 

The only new testimony found in this record is that of Dr. 
Byrd. It dves not vary the case, under the rules of law de- 
clared above. If the testimony was believed, it showed a com- 
pliance with the statatory requirements, and disproved all neg- 
ligence on the part of the railroad’s employees. It went 
further, and, if true, no human foresight or precaution could 
have foreseen or prevented the injury complained of. The 
Circuit Court did not err in giving the general charge, nor in 
refusing the charges asked. 

There is no errer prejudicial to J. A. McAlpine & Co., and 
the judgment of the Circuit Court is in all things aftirmed. 


[Dec. Term, 


Gilmer v. Morris. 


Bill in Equity by Pledgor, for Account of Stock Transferred 
as Collateral Security. 


1. Pledge as collateral security; limitation of right to redeem.—By an 
ancient rule of law, as laid down in old text-books and adjudged cases, 
if no time was fixed by the parties themselves for the redemption of a 
pledge, the pledgor was allowed his life-time within which to redeem, 
uniess quickened by notice, or through the intervention of a court of 

uity ; but the more modern, and the better rule, by analogy to that 
which applies to the redemption of mortgages, exacts of him the exer- 
cise of reasonable diligence, at the risk of being barred of all relief on 
account of the staleness of the demand. 

Same; staleness of demand.—In the application of the doctrine of 
staleness, & defense peculiar to courts of equity, the tendency of modern 
decisions is to shorten the period allowed for the assertion of equitable 
rights, though each case is somewhat dependent upon its own peculiar 
facts and circumstances ; and where the pledgor of stocks seeks, by his 
bill to redeem, to make profit out of an unexpected rise, a shorter period 
is allowed, than where he seeks to make the pledgee account on'y for a 
surplus received on an ordinary sale. 

3. Same; case at bar.—In this case, the alleged pledge of stock in a 
rivate land company was made in 1871; the pledgee advanced money, 
rom time to time, on the faith of it, ‘‘ carrying it’’ for the pledgor dur- 

ings series of years, while its value was fluctuating, sometimes worth 
OL. LXXX, 
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only twenty cents on the dollar, and never more than the amount ad- 
vanced on it; and he finally sold it 1881, when it approximated par 
value, for less than the amount advanced on it up to that time. Held, 
That a bill filed in 1884, and seeking to hold the pledgee accountable 
for the value as rapidly appreciated after the sale, until it was worth 
twenty for one, was properly dismissed, on account of the staleness of 
the demand. 


Appear from the Chancery Court of Montgomery. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on the 7th July, 1884, by 
James N. Gilmer, against Josiah Morris and the firm of J. 
Morris & Co., but afterwards amended so as to proceed against 
said Morris alone; and sought an account and redemption of 
sixty shares of stock in the Elyton Land Company, a private 
corporation, alleged to have been pledged and transferred by 
complainant to said Morris, on the 30th March, 1875 (as alleged 
in the original bill; in December, 1871, as alleged in the amended 
bill), as collateral security for an existing debt, and afterwards 
held by agreement for additional advances made on the faith 
of it. The transfer of the stock was in the following words: 
“ For value received I hereby sell, transfer and assign to Josiah 
Morris the shares within mentioned, and authorize Josiah 
Morris to make the necessary transfer on the books of the com- 
pany. [Signed] J. N. Gilmer. In presence of F. M. Gilmer, 
Jr., Mareh 30th, 1875.” The bill avers that notwithstanding 
the transfer is absolute in form, it was understood and agreed 
at the time between the complainant and Morris that the latter 
should hold the stock in trust and as collateral security for an 
indebtedness of three thousand dollars which complainant's 
firm of Gilmer & Donaldson then owed to the partnership of 
Josiah Morris & Co., of which said Morris was the senior mem- 
ber; that the first intimation complainant had that Morris de- 
nied that he held said stock in trust, and claimed it as his own, 
was about three months before the filing of this bill, when com- 
plainant called on Morris for a settlement and was informed 
that the stock had been sold, and the right of complainant to 
the stock denied. The bill further avers that Morris had re- 
ceived dividends on said stock sufficient to pay off the debt for 
which it was pledged, with the interest thereon; prays a decree 
declaring said transfer of stock was made in trust and as collat- 
eral security, and that an account be had of the dividends paid, 
applying the same to the payment of said indebtedness and the 
balance to be paid to complainant; that Josiah Morris be re- 
quired to transfer the stock claimed to complainant, and for 
general relief. 

Respondent Morris, after demurring to the bill for staleness, 
and on the ground that complainant was barred by the stat- 
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ute of limitation of six years, answered, averring that on the 
30th December, 1871, a certificate for sixty shares of the Ely- 
ton Land Company stock was issued to complainant, but de- 
livered to the said Morris, and was immediately transferred by 
endorsement to Morris by complainant ; that this was done for 
the benetit of complainant’s father, F. M. Gilmer, who, by rea- 
son of his official position as president of the South and North 
Ala. R. R., and individual financial condition, requested that 
the stuck be issued in the name of complainant; that Morris 
agreed to pay for the stock and carry it for F. M. Gilmer; 
that complainant immediately transferred the stock by endorse- 
ment to the respondent, Morris, who held it until March 30th, 
1875, when this certificate was surrendered and a new certifi- 
cate for the same amount was issued therefor to, and in the 
name of, Josiah Morris, who held it until April, 1881, when 
he sold it. Respondent avers that it was agreed between the 
‘said F. M. Gilmer and respondent that respondent should hold 
the stock as security for the payment of its price, which was 
paid to the Elyton Land Company by Morris, and for a previ- 
ous indebtedness of said F. M. Gilmer to respondent, amount- 
ing to about two thousand dollars, with the privilege in Morris 
tosell the stock at anytime. Evidence was offered by complain- 
ant to show that Morris held the stock as a pledge and disposed 
of it without authority. Morris sought to show that com- 
oye never owned the stuck at any time; that F. M. Gilmer 
iad been offered the option of paying for it, but had not done 
so, and that he considered and disposed of the stock as his own, 
in payment of what the Gilmers owed him. On the hearing 
the complainant’s bill was dismissed as barred by lapse of time, 
from which action of the chancellor this appeal is taken. 


Davi Cropron, Gunter & Brakey, for appellant. 
Troy, Tomexmss & Lonnon, Warts & Son, contra. 


SOMERVILLE, J.—The view of this bill most favorable 
to complainant is that of one filed for the purpose of redeem- 
ing certain shares of corporate stock alleged to have been de- 
posited with the defendant by way of pledge or collateral secn- 
rity ; or, more accurately speaking, to hold the defendant liable 
for the appreciated value of the stock, upon the ground that he 
had sold it without authority and without any notice to the 
complainant, who claims to be the owner and the pledgor. It 
is very questionable, however, whether the allegations of the 
bill will bear this construction, if subjected to proper criticism, 
and construed with requisite strictness against the pleader. 


The deposit of stock is averred and proved to have been made 
Vou. Lxxx. 
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in the early part of the year 1871. The bill was filed on the 
seventh day of July, in the year 1884, or more than thirteen 
years after the original deposit. There is neither averment 
nor satisfactory proof of any recognition, on the defendant 
Morris’ part, of any existing trust relationship between him- 
self and the complainant intermediate between the time of the 
original transaction and the filing of the bill. Inthe year 1881, 
the defendant sold the stock in controversy, it being then of 
less value than the amount of his pecuniary demands ciaimed 
to be secured by it. After that time it appreciated rapidly in 
value, and is shown by the evidence to have reached eight times 


its _ value. 

he bill was, on the hearing of the cause, dismissed by the 
chancellor as barred by lapse of time, and the complainant 
brings this appeal. 

It is our opinion, after a very careful consideration of the 
law and facts of the case, that the bill was wanting in equity 
as an attempt to enforce a stale demand, and that the decree 
was free from error. Considering the transaction, in the first 
place, as a mere ordinary pledge of stock, rather than as par- 
taking of the nature of both a pledge and a mortgage, as it 
may well be construed to be, we nevertheless deem the com- 
plainant’s right of redemption to be barred by the lapse of 
time. 

It is true that we find the rule declared in the old books, and 
reiterated in many adjudged cases, ancient and modern, that if 
no time of redemption is fixed by the parties, the pledgor has 
his lifetime within which to redeem, unless quickened by _no- 
tice, or through the intervention of a court of equity. This 
principle, however, is not in harmony with the more modern, 
and as we consider, the sounder and better rule, which is to 
exact of all claimants in cases of this character, analogously to 
the redemption of mortgages, the exercise of reasonable dili- 
gence in the enforcement of their equitable demands, at the 
risk of being debarred of all relief. It may be, as often said 
in the text-books, that, strictly speaking, the statute of limita- 
tions does not run against a = sot in an ordinary case of 


pledge, unless there is shown to be an adverse possession by 
the pledgee, brought home to the knowledge or notice of the 
pledgor. But staleness of demand, which is a defense peculiar 
to courts of equity, rests on another, though no doubt analogous 
principle, which is to visit on one, who sleeps on his rights, the 
fruits of his own negligence and infirmity of purpose. 


> 


2 mi: Eq. Jur. § 1884. The doctrine of staleness may 

pees y be said to be “founded in its origin upon a sound 

public policy, which has a just regard for the preservation of 

the peace of society. It is of the utmost moment that there 
6 





82 SUPREME COURT (Dec. Term, 


[Gilmer v. Morris. } 


should be some end to law suits, an unreasonable encourage- 
ment of which is disastrous to the welfare of any government. 
Hence, reasonable diligence in the assertion of one’s rights in 
the courts is properly exacted, not less than the exercise of con- 
science and good faith.”— Nettles v. Nettles, 67 Ala. 599. 

The growing importance of trade and commerce, with the 
increase of the means of rapid transit and speedy communica- 
tion, have tended in modern times to shorten the period allowed 
by courts of equity beyond which a demand is considered stale 
on the ground of laches. The common law is no rigid system 
of unbending iron rules, but the elasticity of its principles is 
daily yielding to the growing wants of an advancing civiliza- 
tion. A rule of absolute repose has accordingly been adopted, 
in comparatively modern times, which is applicable to all 
human transactions open to judicial investigation, and by com- 
mon consent, is fixed at a period of twenty years.—Garrett 
vw. Garrett, 69 Ala. 429. The doctrine of staleness accommo- 
dates this rule to the equities of each particular case. If it 
were otherwise, the numberless.mercantile and other transac- 
tions of our populous towns and cities would, in due course of 
time, oppress the courts with a burden of litigation which they 
would be incapable of enduring. No sound reason is per- 
ceived why the redemptiou of pledges should constitute an 
exception to this salutary principle. There is nothing in the 
relation of pledgor and pledgee which makes an invasion of the 
general rule, as applicable to them, either proper or desirable. 
And such, in our judgment, is the current of authority among 
the law writers, and especially the more recent ones. We ac- 
cordingly tind in Story on Bailments the principle asserted, 
that while prescription or the statute of limitations does not 
ran — a pledgor’s right of redemption, yet that “after a 
long lapse of time, if no claim for redemption is made, the 
right will be deemed to be extinguished, and the property will 
be held to belong absolutely to the pawnee.” “Under such 
circumstances,” it is added, “a court of equity will decline to 
entertain any suit for the purpose of redemption. A like rule 
is adopted in the common law in cases of mortgages.” —Story 
on Bailments (8th ed.), § 346. So in the recent treatise of Mr. 
Schouler on Bailments, after asserting that modern prescrip- 
tion, as applicable to pledges, runs rather by lapse of years 
than the uncertain span of human life, and that “time puts an 
absolute barrier to the pursuit of all such remedies, irrespec- 
tive of the living or dead,” the author further observes: 
“Strictly speaking, the statute of limitations does not run 

inst a pledge; but, inasmuch as it runs against the 
pledgee’s enforcement of the secured debt or engagement, so 
will equity decline to entertain the pledgor’s bill for redemp- 
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tion if he or his representative bring it unreasonably late; for 
the property will then be conclusively presumed to have vested 
in the pledgee.”—Schouler’s Bailments, 225. The same prin- 
ciple is recognized by other authorities, in language but slightly 
Sieest.-- Wand on Lim. Actions, p. 54, § 22; ‘MeClenny 
v. McClenny, 49 Amer. Dec. 738; Wi * v. Whelan, 26 Ohio 
St. 131; Colebroke on Coll. Securities, § 132. In White 
Mountain R. R. Co. v. Iron Co. 50 Vt. 57, the reason for 
extinguishing the pledgor’s right to redeem, in such cases, 
seems to have been placed on the theory that an unreasonable 
delay in asserting it “raises the presumption that the pledgor 
has relinquished his title in satisfaction of the debt.” Another, 
and perhaps equally good reason is, the running of the statute 
of limitations against the pledgee operating to bar the enforce- 
ment of his debt against the pledgor personally.—Schouler’s 
Bailments, 224-225. This is upon the principle that courts of 
conscience favor the feature of reciprocity in its enforcement 
of equitable rights. 

What lapse of time shall be regarded as rendering a pled- 
gor’s right of redemption stale can not of course be formulated 
into any fixed rule applicable to all cases. Each case must 
necessarily depend upon its own circumstances, having regard 
not alone to the mere question of time, but also to the circum- 
stances and relative situation of the parties, the nature of the 
property pledged, whether stationary or fluctuating in value, 
and other facts affecting the justness or equity of the right 
asserted. It is, therefore, as said by Mr. Schouler, “largely a 
matter of judicial discretion.” Schouler’s Bailments, 225, 
note 2. It is not questioned, so far as we know, by any au- 
thority, that the pledgor may always claim at least the period 
of six years, or the full period of time during which the pled- 
gor is permitted to sue upon his secured debt or engagement. 
In Humphries v. Terrell, 1 Ala. 650, it was held, that the 
right of both a pledgor and of a mortgagor to redeem personal 
property would be barred in six years; and the plea of the 
statute of limitations of six years in that case was held good as 
a bar to the pledgor’s right to redeem, without any positive 
evidence of an adverse possession. There is other respectable 
authority for the same view. But this case, in the phase of it 
now under consideration, does not necessarily require that we 
should carry the rule to this extent. The case of a mere pled- 
gee, it is apprehended, is different, in some material aspects, 
from that of a mortgagee in possession, in whose favor the 
statute of limitations commences to run from the law day of 
the mortgage, because of his presumed adverse holding from 
that time. Byrd v. McDaniel, 33 Ala. 18; McCoy v. Gentry, 
73 Ala. 105. All that we need say on this particular phase of 
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the case is, that the pledgor will be barred by delaying for an 
unreasonable length of time, which must be determined by 
the varying facts and equities of each particular case. In 
Waterman v. Brown, 31 Penn. St. 161, the court refuses to 
grant relief, on a bill filed for the redemption of certain shares 
of bank stock, after the lapse of eleven years, the stock having 
in the meanwhile risen in value. The court, adopting the 
rule announced in Humphries v. Terrell, supra, held that the 
plaintiff’s equity was barred by a delay of six years after the 
debt fell due, a demand for the debt being presumed to 
have been made in a reasonable time. The stock there in con- 
troversy, as here, had been transferred to the defendant, and 
having remained for a long time of less. value than the amount 
of the secured debt, it was deemed to have been abandoned in 
satisfaction of it by mutual acquiescence. “We should admin- 
ister equity very badly,” said Lowrie, C.J., “if we should 
allow the plaintiff to treat the stock as the defendant’s for so 
long a period, and the debt as paid by it, and then to claim 
the benefit of a rise in value occasioned by no merit of his.” 
So in Roberts v. Sykes, 30 Barb. (N. Y.) 173, it was held that 
a bill to redeem certain pledged stocks, which had been trans- 
ferred to the pledgee, on the books of the company, must be 
within ten years from the time the secured debt became due, 
by analogy, no doubt, to the statute of limitations governing 
claims to personal property in courts of law. 

It is well settled that a much shorter time will be allowed 
the pledgor within which to exercise the right of redemption 
where he seeks to make a profit out of the unexpected rise in 
the value of pledged stocks, than where he seeks merely to 
compel the pledgee to account for asurplus received by him 
from the sale of the stocks in ordinary cases. Schouler’s Bail- 
ments, 225- The case of Hancock v. Franklin Ins. Co., 114 
Mass. 155, cited and relied on by appellant’s counsel, was ob- 
viously a case of the latter kind, and was determined, strictly 
_—? rather on the ground of the statute of limitations 
than upon any alleged staleness of the demand. This rule of 
redemption is clearly analogous to the one which requires the 
exercise-of any simular option in property, real or personal, to 
be put in action with reasonable diligence. There is some- 
thing in the nature of fluctuating stocks which makes the 
— especially just when applied to them. As said by 

r. Justice Miter, in a recent case, decided by the Supreme 
Court of the United States, “the injustice is obvious of per- 
mitting one, holding the right to assert an ownership in such 
property, to voluntarily await the event, and then decide, when 
the danger which is over has been at the risk of another, to 
come in and share the profit.” TZwin-Lick Oil Co. v. Mar- 
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bury, 91 U. 8. 587. The court observed further that while a 
different rule would apply to property not subject to rapid 
fluctuations in value, yet, where property is of this character, 
courts require “prompt action in all who hold an option, 
whether they will share its risks, or stand clear of them.” 

These observations apply with great force to this case. The 
stock in question is shown, at one time during the period it 
was pledged, to have been worth as little as twenty cents on 
the dollar. At the time of its sale by the defendant it was 
not above par. When the bill was filed it had rapidly in- 
creased in value, and during the progress of the cause reached 
about eight times its par value, or nearly forty times the lowest 
rate to which it had once fallen. It is manifest that, in cases 
like this, justice can be administered only by curtailing the 
period allowed for exercising the option of redeeming within 
bounds which reasonably conform it to the equities of the 
peculiar emergency. 

Upon this state of facts we hold that the complainant’s right 
of redemption was a stale demand, and must be deemed to 
have been barred by unreasonable delay in its assertion. Sleep- 
ing on his rights for so great a length of time constitutes a 
degree of laches now fatal to their enforcement. 

There is another analogous view of this case, incidentally 
adverted to by us above, and which is equally fatal to the 
maintenance of the bill. It is the defense of the statute of 
limitations of six years, the ground upon which the case was 
decided by the Chancellor. 

The transfer of the stock in controversy is something more 
than a mere pledge. It partakes of the nature of both a pledge 
and a mortgage, because the transferree holds both the pos- 
session and the title of the thing transferred. The chief dif- 
ference between a pledge and a mortgage is, that in the former 
possession is transferred, and in the latter title, usually unac- 
companied by possession. No reason is preceived why the 
two forms of security may not be combined in one as is here 
done. Casey v. Cavoroe, 96 U. 8. 467, 477. In Nabring v. 
Bank of Mobile, 58 Ala. 204, it was said, arguendo, that a 
transfer of stock, like that in the present case; was rather a 
pledge than a mortgage, following the view expressed in Wéi- 
son v. Little, 2 N. Y. 442. But the decision of this point was 
a dictum, in as much as it was immaterial and unnecessary, 
the same result following whether the transfer was construed 
to be the one or the other. In this aspect of the law, to which 
I am not averse, there can be no room for disputation as to 
the fact that the case made by the bill was barred in six years 
from the day of forfeiture, there being no proof of any rec- 
ognition of the complainant’s title within this period, and 
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therefore a presumed adverse holding by the defendant. Byrd 
v. Me Daniel, 33 Ala. 18; Humphries v. Terrell, 1 Ala. 650 ; 
Waterman v. Brown, 31 Penn. St. 161, supra; Jones on 
Chat. Mort. $$ 771-772. 

The bill was properly dismissed, and the decree of the 
chancellor is affirmed. 

Cropton, J., not sitting. 


STONE, C. J.—The spirit of modern jurisprudence is to 
shorten the time in which business transactions may be made 
the subject of juridical contention. Statutory bars are shor- 
tened, and the courts of the country at the present time are 
much more inclined than they formerly were to discourage and 
discountenance the stirring up of ancient, or stale demands. 
The theory on which the modern policy rests is, that claims of 
real merit, in these stirring times, will not be permitted to 
sln:>ber through an indefinite or unreasonable number of years. 
And, when the case presented is one of patent inequality, one 
jn which the right claimed has no corresponding liability rest- 
-ng on the claimant, courts are much more averse to granting 
active relief, than if the liabilities were mutual. This Court 
has placed itself unmistakably on the side of the shorter limi- 
tations, and the discouragement of stale claims. -/ames v. 
James, 55 Ala. 525; Gordon v. Ross, 63 Ala. 363; Cotton v. 
Cotton, 75 Ala. 345. 

I have read and scrutinized the testimony in this record with 
very great and painstaking care. I find not a semblance of 
proof that at any time after the spring of 1875, any credit was 
extended to F. M. Gilmer, to J. a Gilmer, or to any of the 
firms with which the latter was connected, on the faith of the 
stock in the Elyton Land Company asa security. I do not find 
it was ever mentioned between the parties, or had in contem- 
plation in connection with any of their dealings, when they 
took place. On the contrary, the proof is, that whenever any 
credit was extended by Morris, or Morris & Co., to F. M. Gil- 
mer, either for himself, or for any of J. N. Gilmer’s firms, 
other sources of payment were looked to, and stipulated for. 
And, in fact, I do not find the stock was ever spoken of, or 

looked to as a means of security, or source of payment, in any 
of the credits extended by Morris after the stock was trans- 
ferred and placed with him in 1871, except what is hereafter 
stated. If it was thought of as a security for any future credits, 
the present record contains no proof of it. it may be, and 
probably is, true, that after those debts were contracted, Morris 
intended that if the stock ever became of sufficient value, he 
would resort to it as a means of security and payment as far as 


it would go; but there is neither averment nor proof of any 
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agreement to that effect. This, if entertained at all, was a 
mere uncommunicated intention, and does not amount to a re- 
cognition of appellant’s continued claim, or ownership of the 
stock, unless what is hereafter stated shows such to have been 
the intention. Nor does the fact that Morris, up to the time 
he disposed of the stock in 1881, would have been willing to 
have the stock redeemed, if the Gilmers, or either of them, 
would pay him the several liabilities under which they rested, 
vary the question. That, at most, was a mere uncommunicated 
mental purpose—perhaps not thought of, nor entertained at the 
time it would have been possible of performance. A mere 
afterthought, which any sane man would entertain, who held a 
large claim and insufficient means of collection. There must, 
in the nature of things, be a time in all such transactions, when 
the pledgee or mortgagee ceases to look upon the thing pledged 
or mortgaged as a continuing security for a subsisting demand, 
and commences to treat it as his own property, made such by 
the pledgor’s delay and laches. I repeat, there is no testimony 
—not the slightest—of any act done, or word spoken after the 
transfer of the stock on the books in 1875, tending to show that 
any transaction was had between the parties, in which the stock 
was to any extent a factor, unless the following question and 
answer furnish such testimony. Morris, while being examined 
as a witness, was asked, “Then how can you say, Mr. Morris, 
as you have said, that Mr. Gilmer agreed with you that that 
stock should be held by you as collateral for anything that he, 
or Gilmer & Donaldson, or Gilmer, Browder & Co., did owe, 
or might owe?” The Mr. Gilmer here referred to was F. M. 
Gilmer. To this Morris answered: “ Yes, sir; it is the truth, 
because I talked to Mr. Gilmer very frequently about it, 
threatening to sell it.” 

The firm of Gilmer, Browder & Co. was formed in 1868, 
and expired in 1873 or 1874, when the firm of Gilmer & Don- 
aldson was formed. The latter firm expired at the death of 
Mr. Donaldson in 1876. The last transaction had between 
Morris and Gilmer & Donaldson, of which we have any testi- 
mony, were a deposit in March, 1875, and execution against J. 
N. Gilmer, levied on the stock and paid by Morris, charged 
against that firm in July, 1875. 

No date is fixed by the witness, nor in any other way, When 
Morris “talked to Mr. Gilmer very frequently about it, threat- 
ening to sell” the stock. Whether it was before or after the 
transfer of the stock on the books, or, if after, how long after, 
we have no means of finding out. Wecan not say it was later 
than 1876, or as late as 1876. We have Morris’ uniform testi- 
mony that he ceased to look to it as an available demend after 
the actual transfer of the stock in 1875, and we can not say 
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there is any testimony which contradicts this. True, he had 
some collaterals in his hands, considered at the time of little or 
no value; though from one of them he realized as much as 
$900 as late as 1880. This-sum, however, and the stock sold 
at par, fell far short of indemnifying him, or paying him the 
combined indebtedness of F. M. Gilmer, and the various firms 
in which J. N. Gilmer was a partner. On the most liberal in- 
terpretation, there is no testimony of any transaction which re- 
cognizes that Gilmer had any claim on the stock, which we 
can affirm took place within eight years of the filing of this 
bill. Sanders v. Askew, 79 Ala. 433. 

Whatever class the present transaction may have previously 
belonged to, when by the transfer on the books the title to the 
stock became vested in Morris, it acquired the properties of a 
chattel mortgage, the thing mortgaged being in the possession 
of the mortgagee. For nine years Morris held both the title 
and the possession of the stock, and during all that time Gil- 
mer is not shown to have asserted any claim to it. In Hum- 
phries v. Terrell, 1 Ala. 650—decided by this Court more than 
forty years ago—it was held that six years’ possession of a 
chattel pledged, without demand made, or recognition of the 
pledgor’s right, vested a complete title in the pledgee. That 
case has not been overruled, and I am not inclined to overrule 
it. All men will admit that a period of six years vests in the 


mortgagee a title to a chattel, held for that length of time in 
independent oo 


We are asked to so far modify the chancellor’s decree as to 
make it a dismissal without prejudice to another suit. 

The submission in this cause was on pleadings and evidence. 
When such is the case, if it be desirable, to have the special 
ruling of the court on the pleadings, it is customary to prefer 
a request therefor. That does not appear to have been done in 
this case. The ruling of the chancellor was on the testimony, 
and governed by it alone, he reached the conclusion that com- 
plainant’s claim was barred by staleness. We have examined 
the testimony with great care,and have reached the conclusion 
that the chancellor did not err in his rulings on the testimony, 
nor in the application of the law thereto. If the bill had been 
all the egmplainant could desire; if it had averred acts of re- 
cognition by Morris, so as to relieve the claim of the imputa- 
tion of staleness, the proof in the present record would not 
sustain such averments. The claim under the proof would 
still be stale, and barred on that account. This is not a case 
of sufficient proof, and insufficient averment. If it were. we 
would grant the motion and dismiss without prejudice. Cam- 
eron v. Abbott, 30 Ala. 416; Munchus v. Harris, 69 Ala. 506 ; 
Gilmer v. Wallace, 75 Ala. 220; Glass v. Glass, 76 Ala. 368; 


VoL. Lxxx. 





1885. OF ALABAMA. 89 
{Miller v. Jones. ] 


2 Dan. Ch. Pr. *994-95. The record makes no such case. 
We are asked to grant the order, not because the complainant 
has shown a right to recover, but fails through defective plead- 
ing. The naked proposition is, that the complainant is entitled 
to the order, that he may have a chance to aver and prove a 
better case. Would it not be an anomaly, if we were to hold 
that where the pleadings and proofs are both insufficient, the 
dismissal will be without prejudice; and yet, if the pleadings 
be good, and the proof insufficient, the decree will be absolute 
and final? Such practice is sanctioned by no sound precedent, 
and is diametrically opposed to that wholesome principle of 
equity practice which discourages the re-examination of wit- 
nesses once examined, except for good reasons satisfactorily 
shown; and discountenances enlargement of publication, in the 
absence of a very strong showing. -/ohnson v. Glasscock, 2 
Ala. 249; Grier v. Campbell, 21 Ala. 327; Rumbly v. Stainton, 
24 Ala. 712; Lanier v. Hill, 30 Ala. 111; Malone v. Carroll, 
33 Ala. 191; Smith v. Coleman, 59 Ala. 260; Hammersley v. 
Lambert, 2 Johns. Ch. 432; 1 Dan. Ch. Pr. *948-49. 
We decline to modify the decree of the chancellor. 


Miller v. Jones. 


Certiorari to Probate Court, to Vacate Order for Election. 


1. Application to judge of probate to quash election proceedings.—If 
an order for an election is void on its face, and the appellee has suffi- 
cient interest, the application, in the first instance, is properly made to 
the judge of probate to quash the proceedings. 

2. What should be certified to Circuit Court.—To enable the Circuit 
Court to act intelligently, it is necessary to certify to that court the 
whole matter on which the action of the judge of probate was invoked, 
so that the Circuit Court could determine, upon an inspection of the 
record, whether the judge of probate had jurisdiction to order the elec- 
tion and fix the time for holding the same. 

3. Function of the writ of certiorari.—Its office is to correct errors of 
law apparent on the record. Where a new jurisdiction is created, and 
the course of proceeding thereunder is different from the common law, 
and no provision is made for reviewing the action of the judge, certiorari 
is the proper remedy. 

4. A license not a contract—But is a permit revocable at the will of 
the legislature ; and where a license has been granted to sell spirituous 
liquors, and a valid election is afterwards had, resulting in favor of 
prohibition, it operates to revoke the license, and to convert what is 
otherwise a lawful business into a criminal offense. 

5. The proceedings to obtain an election under the act approved De- 
cember 11th, 1884, create a new, limited and special jurisdiction, 
not covered by the grant of general jurisdiction to the probate courts, 
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and not previously exercised by the judge, requiring for its exercise 
that the preliminary and essential facts be affirmatively stated. 

6. ‘‘An Act to ‘regulate’ the sale, giving away or otherwise disposing 
of spirituous liquors,’’ does not confer the power to prohibit the sale 
thereof; and where the body of the act provides as oul for its prohibi- 
tion as for the regulation of the sale, and the title expresses only that 
the act is to regulate the sale, giving away, &c., of spirituous liquors, 
such act is violative of the constitutional requirement that, ‘‘ Each law 
= contain but one subject, which shall be clearly expressed in its 
title.”’ 


Arrrat from the Talladega Cireuit Court. 

Hon. LeRoy F. Box, presiding. 

This appeal grew out of proceedings had under the act of 
December 11th, 1884, enacted by the General Assembly of 
Alabaina, entitled “An Act. to regulate the sale, giving away 
or otherwise disposing of spirituous, vinous or malt liquors, or 
intoxicating bitters, or patent medicines having alcohol as a 
base, in Talladega county.” Under the authority of that act 
a petition was filed in the office of the judge of probate of Tal- 
ladega county, on the 5th day of June, 1885, being a consoli- 
dation of two petitions, one dated December 29th, 1884, signed 
by thirty householders and freeholders of Talladega county, 
and another petition signed by more than fifty persons, de- 
scribing themselves as “‘a portion of the freeholders of said 
county,” dated and filed on said date of June 5th, 1885, pray- 
ing that an election be had under said act of December 11th, 
1884. The judge of probate, Hon. G. R. Miller, issued an order 
for holding said election, which order was dated June 6th, 1885, 
appointing the 3d day of August, 1885, as the day for holding 
the election, of which notice was duly given by the sheriff, 
and the election was held on said date. The result, as an- 
nounced, was a majority in favor of “ prohibition.” Where- 
upon C. 8. Jones, who represented that he was a resident free- 
holder and householder of Talladega county, and a member 
of the firm of C. 8. Jones & Co., who were engaged in 
business as retail dealers in vinous, spirituous and malt liquors, 
in the town of Talladega, in said county, filed his petition, ad- 
dressed to Judge George R. Miller of the Probate Court of 
said county, representing that his firm had been licensed to 
carry on the retail iiquor business ; had purchased a large stock 
of liquors for said business, and that petitioner would sustain 
great loss by the prohibition of the sale thereof; that the elec- 
tion under said act had not been conducted as provided in said 
act; that the Probate Court had not acquired jurisdiction to 
order the election, and that the act itself was void. The peti- 
tion prayed that the election be quashed and annulled, together 
with all the proceedings and records had and relating to said 


election. This petition was denied, The petitioner, the said 
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C. 8. Jones, relator for and in behalf of the State of Alabama, 
applied to the Cireuit Court for the writ of certiorari from 
said court to the said George R. Miller, Judge of Probate, 
directing a full and complete transcript of all the election pro- 
ceedings, orders, &c., had in said Court of Probate, to be 
sent up to said Circuit Court for review, which writ was 
granted by the judge of the Cirevit Court. Motion was made 
by respondent Miller to dismiss the writ of certiorari, on the 
grounds, first, that said Jones was not a party to the record 
which was certified by the judge of probate to the Cirenit 
Court; second, that said Jones had no such interest as would 
enable him to prosecrte the writ; third, that said record, certi- 
fied under said writ, contained two distinct final orders, one 
ordering an election and the other dismissing the petition of 
said Jones; and fourth, that the proceedings sought to be re- 
viewed were not judicial, but legislative. The motion to dis- 
miss the writ was refused, and the Circuit Court, upon consid- 
ering said writ, and the return thereto, granted the motion to 
vacate and annul, and declare void and of no effect, the elec- 
tion had in Talladega county under said act of December 11, 
1884, held on the 3rd of August, 1885, together with all the 
proceedings had under said act in relation to holding said elec- 
tion. From this order of the Circuit Court this appeal is taken, 
and the action of said Circuit Court in refusing to dismiss the 
writ of certiorari, upon motion of the judge of probate, and 
the order annulling the election, are here assigned as error. 


Jno. W. Bisuor, Jno. Henperson, for appellant.—1. The 
relator, Jones, is not a party to the record of the election pro- 
re. sought to be vacated.—6 Porter, 505-6 ; 29 Ala. 194. 

2. The relator, Jones, has no such interest in the subject- 
matter of the litigation as gives him a right to sue out or to 
prosecute the writ of certiorari.—24 Ala. 282; 48 Ala. 540; 
49 Ala. 443; 34 Ala. 216 and 278. 

3. The probate judge having been the actor in the matter of 
the election, is a proper party to the appeal.—60 Ala. 271. 

4. The writ is dual in its nature, and should not have been 
granted for that reason.—24 Ala. 282, and cases there cited. 

5. This is not a writ of right, but the grantivg rests in the 
discretion of the court, to be exercised in view of the equity 
and justice of the case, and of any considerations of public 
policy, or convenience involved.— Waits Ac. & Defences, Vol. 
2, p. 1385; 65 Barb. N. Y. 485; 45 How. Pr. 289; 18 Hun. 
175; 52 N. Y. 445. 

6. The legislature, together with the agencies employed by 
it, for the enactment of laws, is independent of and free from 
judicial interference.—39 Ala. 698 ; 25 Hun. 131; 43 Barb. 232. 
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7. The validity of a law can be assailed only in a proper case. 
48 Ala. 540; Cooley on Con. Lim. 160-3-4. 

8. The record shows that the judge of probate treated the 
two petitions filed to bring on the election, as one—either as 
both constituting one, or the one amendatory of the other, and 
- if either construction will sustain the record, the court will put 
that construction on it that will sustain the record.—29 Ala. 
164; 29 Ala. 542; see specially p. 554, latter case. 

9. The act confers jurisdiction on the probate judge, and the 
petition calls it into exercise. The act does not require an 
averment that the petitioners are householders and freeholders. 
At all events, it is amendable, and was amended by treating 
the two petitions as one.—29 Ala. 164, 542. 

10. As to the constitutionality of the act of December 11, 
1884.—Acts 1884-5, p. 234, see 75 Ala. 533; 58 Ala..523; 
66 Ala. 493; 43 Ala. 224; 49 Ala. 329; 48 Ala. 579. 


Herrin, Bownren & Knox, contra.—1. The act of the legis- 
lature, December 11, 1884, (Acts 1884-5, p. 234), is violative 
of § 11, Art. IV of the Constitution of Alabama, and is there- 
fore inoperative and void.— Dorsey’s appeal, 72 Penn. St. 195. 
The power to regulate does not embrace the power to prohibit. 
6 Ala. 899 ;+22 Ga. 203; 6 Rich. Sav. (S. C.) 404; 10 Wend. 
100; 82 N. Y.318; 71 Ala. 507; 4 Amer. & Eng. Corp. Cases, 


p. 300; 12 Kansas, 630; 47 Tex. 548; 53 Barb. 70; 52 Ala. 
Ala. 198; 35 N. Y.449; 38N. Y.183; 12Ga.36; 75 Ala: 533. 

2. The Act (Dec. 11, 1884) is not self executing. The first 
section of the act prescribes what must be done to put it in 
operation. The jurisdiction of the probate judge in the 
premises is purely statutory, and can not be exercised except 
in the manner, and upon the conditions prescribed by the 
statute. —69 Ala. 571; 66 Ala. 119; 20 Ala. 446; 18 Ala. 694; 
72 Ala. 233. The petition did not conform to the require- 
ments of the act, and the jurisdiction never attached. Taken 
separately or combined, the petition or petitions fail to embody 
the requirements of the act essential to give the probate judge 
jurisdiction to order the election. 

3. It is the office of the writ of certiorari to correct errors 
of a judicial character in inferior courts, and errors in the de- 
terminations of special tribunals, commissioners, magistrates, 
and officers exercising judicial power, affecting the property or 
right of ‘a citizen, and who act in a summary way, or in a new 
way not known to the common law.—Wood on Mandamus, p. 
194, et seg. The writ is properly issued in the name of the 
people, upon the relation of an individual.—Citing Wood on 
Mandamus, p. 210; 10 Ala. 622; 21 Ala. 558; 16 Ala, 362, 
and numerous other authorities, 

VoL. LXxx. 
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CLOPTON, J.—All judicial tribunals possess the inherent 
power to vacate, at any time, any order made by them which 
is void on its face. Such vacation will be made by the court, 
where the order is made, on motion by any party having an 
interest —Glass v. Glass, 76 Ala. 368; Baker v. Barclift, 76 
Ala. 414. If the order for the election is void on its face, and 
the appellee had sufficient interest, the application to vacate it 
was properly made, in the first instance, to the judge of probate, 
whose power and duty were, in such case, to quash the pro- 
ceedings. —Savage v. ‘Wolfe, 69 Ala. 569. The primary pur- 
pose of the certvorari is to remove into the Cireuit Court for 
revision the order of the judge of probate, denying the peti- 
tion and motion to vacate his order for the election, and to 
quash the proceedings. To enable the Circuit Court to act in- 
telligently and advisedly, it was necessary that the subject- 
matter, on which the action of the judge of probate was 
invoked, and all the proceedings relating thereto—that is, that 
the whole case—should be certified ; so that the Cirenit Court 
could determine, on an inspection of the record, whether the 
judge of probate had jurisdiction to order the election and fix 
a time for holding the same. They were correlative matters. 
The certiorari is not obnoxious te the objection, that it unites 
in one writ two distinct orders. 

The functions of the writ of certiorari, at common law, ex- 
tended to questions of the jurisdiction of the inferior tribunal, 
as well as to the regularity of the proceedings. Its office is to 
correct errors of law apparent on the record. The trial is not 
de novo, unless expressly provided by statute. The statute un- 
der which the judge ordered the election creates a new juris- 
diction. He acts in a summary manner, and in a course differ- 
ent from the common law. No method is provided by which 
his action may be reviewed. In such case, certiorari is the 
proper remedy, and the Circuit Court, by virtue of its statu- 
tory authority to exercise a general superintendence over all 
inferior jurisdictions, is the proper court to supervise the pro- 
ceedings. McAllilley v. Horton, 75 Ala. 491; Town of Cam- 
den v. Block, 65 Ala. 236. 

It will be conceded, that no one is authorized to become a 
party to judicial proceedings, and sue out a certiorari, who has 
not an individual interest in the subject matter, which is 
affected by the proceedings. The interest must relate to him 
separately from the sable It must be a private right or 
privilege, which appertains to him, and which, being in his 
private keeping, he is authorized to vindicate. An interest or 
right, which he holds in common with the rest of the commu- 
nity, is not sufficient. It is contended, that Jones had no such 
personal and separate interest. He is a member of a firm, to 
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whom a license was issued about May 1, 1885, by the judge of 
probate, to carry on the business of retailing liquors, which did 
not expire until January 1, 1886; and was engaged in the 
business at the time the order for the election was made, and 
the election was held. Whilst a license to engage in the busi- 
ness of the retail of liquors is not a contract, bat is a permit 
revocable at the will of the legislature ; it is nevertheless a per- 
sonal privilege of value, whatever may be the estimate of the 
moral character of the business. If the judge of probate made 
a valid order for an election under authority of a valid statute, 
the election held in pursuance thereof, having resulted in favor of 
ep RON and having been duly published, operates to revoke 

is license, and to convert what is otherwise a lawful and au- 
thorized business into a criminal offense. As such would be 
the effect of the proceedings if valid, Jones is entitled to test, 
in any legal mode, their validity as a revocation of his license. 
His is a legal interest, relating to him individually, which he 
holds separate and distinct from the rest of the people of 
the county. 

It will not be disputed that the legislature and the agencies 
employed in the enactment of laws are independent of judicial 
interference ; and the courts will not review acts which are 
legislative. The State government is divided into three dis- 
tinct departments, and no person, being one of the departments, 
can exercise any power belonging properly to either of the 
others, unless expressly directed or permitted by the constitu- 
tion. Though the abstract proposition asserted by counsel is 
correct, it is inapplicable and without foundation. Assailinga 
statute as unconstitutional is not an effort to review a legisla- 
tive act; and the statute does not undertake or purport to del- 
egate legislative power to the judge of probate. Such delega- 
tion is prohibited by the constitution. The office of legislation 
was performed, when the act, having passed both houses of the 
General Assembly, was approved by the Governor. The act 
then became a complete law; only its operation being sus- 
pended until the happening of the contingency prescribed by 
the statute. Judicial and not legislative power is conferred on 
the judge of probate. 

Having ascertained that the cirenit court acquired jurisdic- 
tion by a proper proceeding instituted by an authorized party, 
the farther.inquiry will be addressed to the question of error 
vel non in the judgment from which the appeal is taken. 

We assume as a postulate, that the record of every court of 
statutory limited jurisdiction must affirmatively discover every 
fact essential to the validity of its orders or judgments. The 
proceeding to obtain an election under the act is statutory, 


creating a new, special and limited jurisdiction, not covered by 
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the grant of general jurisdiction to the probate court, and not 
previously exercised by the judge. To put this new jurisdic- 
tion into exercise, the preliminary and essential facts must 
affirmatively appear. Tally v. Grider, 66 Ala. 119; Savage 
v. Wolfe, 69 Ala. 569. The statute prescribes and defines the 
er omer facts: ‘* Whenever fifty or more resident house- 
holders and freeholders of Talladega county file in the office 
of the judge of probate of said county, a petition in writing, 
praying for an election, to ascertain the wishes of the people of 
said county as to the prohibition of the sale of intoxicating 
liquors in said county, it shall be the duty of said judge to 
order an election and fix the time for holding the same.” Acts 
1884-85, 234. <A petition, signed by fifty or more persons, 
stating that they are resident householders and freeholders of 
the county, and praying for an election, filed in the office of 
the judge of probate, is indispensable to put the proceeding in 
motion. It is insisted that and should be construed as or. 
And and or may be convertible words, when required by the 
sense of the statute ; otherwise they will be taken as ordinarily 
used and understood. The object of the legislature was to 
guard the people against being unduly precipitated into an ex- 
citing election; and therefore required that at least fifty per- 
sons should pray for an election, who are residents of the 
county, and possess the qualifications of both freeholders and 
householders ; in whom were combined the interests of perma- 
nency in the value of real property, and of protecting and pre- 
serving domestic peace and prosperity. Such are the qualifi- 
cations of the petitioners prescribed by the legislature, and we 
are not authorized to dispense, by construction, with either of 
them. 

Two petitiois were filed. One of them states, that the pe- 
titioners are resident freeholders and householders of the 
county, and otherwise substantially complies with the require- 
ments of the statute; but is signed by only thirty persons. 
The other, though signed by a sufficient number, fails to aver 
that the petitioners are householders, and does not pray for an 
election to ascertain the wishes of the people of the county. 
It is urged that the two petitions should be considered as amen- 
datory of each other. It may be, that it is not necessary for 
all the petitioners to sign one petition; that different petitions 
signed by different persons is a substantial conformity to the 
statute; but in such case, each petition should contain aver- 
ments of all the jurisdictional facts. A consolidation of all 
will not operate to supply fatal omissions in any one. If the 
two petitions be considered as an amended petition, there is 
still an omission of the averment that fifty or more of the pe- 
titioners are resident freeholders and householders of the 
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county ; and it is inoperative to put into exercise the statutory 
jurisdiction of the judge of probate to order an election and 
fix the time for holding the same. His order was coram non 
judice, and the entire proceeding a nullity. 

The constitutionality of the statute, under authority of which 
the election was held, also is assailed. While the exigencies 
of the case do not require the consideration of this question, 
another election under authority of the act would probably 
necessitate its determination ; and if unconstitutional, a present 
decision may promote the public weal, and discover the neces- 
sity of such legislation, as the people may desire, and the 
General Assembly may deem proper and expedient. Section 
2 of Article 4 of the Constitution provides: “Each law shall 
contain bat one subject which shal! be clearly expressed in its 
title.” This clause has been repeatedly considered by this 
Court, and received a full and elaborate discussion in allen 
tyne v. Wickersham, 75 Ala. 533. It was held, that the clause 
is mandatory, though its requirements should not be so exact- 
ingly enforced as to embarrass or obstruct legislation. One of 
the purposes is, to prevent enactments, relating to subjects of 
which the title gives no intimation, thereby deceiving the legis- 
lature by alluring or misleading titles. The inhibition is not 
directed against the generality or comprehensiveness of the 
subject expressed in the title; but the constitutional require- 
ment is, whether it be specified or general, the title shall so 
clearly express the subject as not to mislead or deceive. /obin- 
son v. Mont. M. B. & L. Assn., 69 Ala. 413; Carson v. The 
State, 1b. 235. 

The title of the act is, “An act to regulate the sale, giving 
away, or otherwise disposing of spirituous, vinous or malt 
liquors, or intoxicating bitters, or patent medicines having 
alcohol as a base, in Talladega County.” But one subject is 
expressed in the title-—the regulation of the sale, giving away 
or otherwise disposing of liquors—and the enquiry is, does the 
title express the subject contained in the enactment: in other 
words, are regulation and prohibition the same or distinct sub- 
jects? Regulate and prohibit have different and distinct 
meanings, whether understood in their ordinary and common 
signification, or as defined by the courts in ne statutes. 
Power granted to a municipal corporation to grant licenses to 
retailers of liquors, and to regulate them, does not confer power 
to prohibit, either directly or by a prohibitory charge for a 
license. Town of Marion v. Chandler, 6 Ala. 899; Ex parte 
Burnett, 30 Ala. 461; In Joseph v. Randolph, 71 Ala. 499, it is 
said: “A constitutional right, though subject to regulation, can 
not be impaired or destroyed, under the devise or guise of being 


regulated.” To regulate the sale of liquor implies, ex vi ¢er- 
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mini, that the business may be engaged in or carried on, sub- 
ject to established rules or methods. Prohibition is to prevent 
the business being engaged in or carried on, entirely or par- 
tially. The two purposes are incongruous. A title which ex- 
presses a purpose to regulate, gives no indication of a purpose 
to absolutely prohibit. We are constrained to hold the act un- 
constitutional. 

In Miller v. Jones, the judgment of the Cireuit Court must 
be affirmed. 

The case of Jones v. Miller, which was submitted at the 
same time, is on appeal from the judgment of the Probate 
Jourt denying the motion to vaeate the order for an election, 
and to quash the proceedings. After the appeal was taken, 
but before the transcript was filed in this court, the certiorard 
was sued ont, and the judgment of the Cireuit Court obtained. 
This was a waiver of the appeal, and it must be dismissed. 


Edwards v. Edwards. 
Bill for Divoree. 


1. Chancellor’s conclusion in this case affirmed, there being no decided 
preponderance of evidence against correctness of. —On consideration of 
the evidence in this record, the court can not aflirm that there is a de- 
cided preponderance against the correctness of the chancellor’s conclu- 
sion, and therefore aflirms his decree refusing to grant a divorce to the 
complainant. 

2. Alimony ;* pending suit for divorce ; pending appeal to this court. 
Pending a suit for divorce, the wife is entitled, as of right, to an allow- 
ance for temporary alimony out of the husband’s estate (Code, § 2694) ; 
but an application for alimony pending an appeal to this court, being 
subsequent to the appeal, is not subject to revision by this court on the 
appeal. 


Aprrat from the Choctaw Chancery Court. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed on 5th April, 1884, by the ap- 
pellant, a married woman, by next friend, against her husband, 
the appellee, and songht a divorce a vineulo matrimonii, upon 
the grounds of his alleged intemperance, failure to properly 
maintain appellant, and cruelty and harsh usage—specific acts 
of which are averred in the bill. The complainant also prayed 
that the eustody of the three children, the issue of the mar- 
riage, be confided to her; and, by petition subsequently filed, 
prayed that a reasonable allowance for counsel fees, and ali- 
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mony, pendente lite, be decreed her out of the respondent’s 
estate. The appellee, answering the bill, denied all of its ma- 
terial allegations and made counter charges of maltreatment on 
the part of the complainant; and, in response to the petition 
for alimony, averred that his said wife was living apart from 
him, and was possessed of a separate estate adequate for her 
support, and approximately equal to that of defendant. Upon 
the hearing, had upon pleadings and proof, the chancellor was 
of opinion that the complainant was not entitled to the relief 
prayed, and caused a decree to be entered dismissing the bill 
and the petition for alimony. The second petition, pending 
the appeal to this court, is sufficiently noticed in the opinion. 


Toutmin, Taytor & Prince, and Taytror & Exnmorr, for 
appellant.—(1.) Upon all the testimony, appellant was entitled 
to the relief prayed in her bill. Evidence discussed with cita- 
tion of following authority: 1 Bishop on Marriage & Divorce, 
S$ 742, 719, 720, 730, 736, 747, 768; 2 Bish., 7b., S$ 655-58, 
$450-51-55-58. (2.) Alimony should have been allowed. 
43 Am. Dec. 778; 68 /b. 481; 63 /b. 289 and note; /b. 665 
and note; Code, § 2694 and ease cited in foot note. (3.) The 
costs should not have been charged against the wife.— Richard- 
son v. Richardson, 4 Porter, 467. (4.) That the Chancery 
Court has power to grant alimony after final decree, and that 
the proper practice is to apply for alimony after decree—see 
11 Ala. 763; Code, § 2694; 36 Am. Dec. 723; 33 Ga. 172, 
173 ; 39 Ind. 185, 187. 





W. F. Grover, and W. L. Braga, contra, cited the following 
anthorities: Daniel v. Daniel, 27 Ala. 22; Hughes v. Hughes, 
19 Ala. 306; Folmar v. Folmar, 69 Ala. 84; 56 Ala. pp. 94, 
157, 576; 66 Jd. 162, 362; 68 /b. 598; 72 7b. 294; 74 Jd. 
243, 359; 71 7b. 556; 74 7b. 379; 74 Ala. 349; 75 7d. 385; 
44 Ala. 619; Code, §§ 2694, 2695; 33 Ala. 98; Stewart on 
Marriage & Divorce, §§ 392 and 383; Porter, 41 Miss. 116, 
117, 118; 44 Ala. 438; 70 Ala. 271, 85; 71 Ala. 536; 72 Ala. 
467; 30 Ala. 643; 1 Parsons on Cont. 356; Code, § 2685; 
Constitution Ala. 139, Art. v1, § 2; Code, § 3916: /b. 3926; 
1b. 3927 and 3967; 1 Bric. Dig. 99, § 228 ; Code, 156; 1 Brie. 
Dig. 100°; Stewart on Marriage & Divorce, § 366 ; 77 Ill. 346; 
Lichardson v. Richardson, 4 Porter, 479-80. 


STONE, C. J.—We have carefully examined the voluminous 
testimony found in this record, and we are not able to affirm 
there is a “decided preponderance” against the conclusion 
reached by the chancellor._- Vooe v. Garner, 70 Ala. 443. The 
clearly established facts show a sad case of family alienation 
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and discord, but much of the blame is chargeable to the com- 
plainant.— David v. David, 27 Ala. 222. The chancellor did 
not err in refusing to grant the divorce prayed for. 

-The question of alimony rests on different principles. 
“ Pending a suit for divorce the court must make an allowance 
for the support of the wife out of the estate of the husband, 
suitable to his estate, and to the condition in life of the par- 
ties.” Code of 1876, § 2694. Under this statute, and the 
construction placed on it, it would seem the question of tem- 
porary alimony, or alimony or support pending the suit, is a 
matter not of discretion, but of right.—J/eter v. Jeter, 36 Ala. 
391; He parte King, 27 Ala. 387; Aing v. Ning, 28 Ala. 
315; Mims v. Mims, 33 Ala. 98; He parte Smith, 34 Ala. 
455; Richardson v. Richardson, 4+ Por. 467; 8. c., 30 Amer. 
Dec. 538; North v. North, 43 Amer. Dec. 778; MMethvin 
v. Methvin, 60 Amer. Dee. 664; Frith v. Frith, 63 Amer. 
Dee. 289; Pinckard v. Pinckard, 68 Amer. Dec. 481. 

Since the separation the danghters, two in number, remained 
with the mother, and one of them was sent to school. The 
only son hag been with the father. The wife has a separate 
estate, in value nearly or quite equal to half the value of the 
husband’s estate. We make no allowance for attorney’s fees. 
That is not compulsory. We order and decree, however, that 
defendant shall pay to complainant the.sum of two hundred 
dollars for her support pending the suit; and the cliancellor 
will make any orders necessary for carrying this decree into 
effect. . 

After the present appeal was taken, a second’ petition was 
filed for alimony pending the appeal. This being a proceeding 
after the appeal, the chancellor's ruling upon it is not before 
us for consideration. 

The costs in the court below will remain as decreed by the 
chancellor, except the costs on the petition for temporary ali- 
mony or support, which will be paid by the defendant. The 
costs of the appeal in this court will be paid by the appellee ; 
and the costs of appeal in the court below will be paid, one- 
fourth by the appellee, and three-fourths by complainant’s 
next friend. 

Reversed and rendered. 
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Young v. The East Ala. Railway Co. 
Detinue against Common Carrier. 


1. Secondary evidence of document beyond jurisdiction of court.—Secon- 
dary evidence of the contents of a bill of lading may be received, when 
it is shown that the document is beyond the jurisdiction of the court, 
in the hands of a person residing in another State. 

2. Bill of lading in name of shipper.—When the vendor and shipper 
of goods takes the bill of lading in his own name, he thereby retains the 
title in,himself, and the carrier can not rightfully deliver the goods to 
any other person, except on his order, or transfer of the bill of lading. 

3. When carrier may maintain detinue.—If the carrier, through mis- 
take, or by the fraudulent representations of a third person, wrongfully 
delivers the goods to a person who has no right to them, he may main- 
tain an action of detinue or trover for them, against the person so re- 
ceiving them, or any other person to whom he may deliver them. 

4. Relation of bailor and bailee.—If the goods are delivered by the 
person so wrongfully receiving them to another carrier, on whom he 
afterwards gives plaintiff an order for them, and this carrier, accepting 
the order, and receiving the charges for freight, agrees to deliver them 
to plaintiff on demand ; this creates between them the relation of bailor 
and bailee. i 

5. Bailee cannot set up title in third person, but may deliver to rightful 
owner.—As a general vale, the bailee cannot set up the title of a third 
person, in defense of an action by his bailor; but, if the bailor in fact 
had no valid title, the bailee may deliver the goods to the rightful owner 
on demand, or hold them subject to his order on notice and demand, 
the onus of proving that defense resting on him. 


Apprat from the Circuit Court of Etowah. 

Tried before Hon. James AIKEN. 

This action was brought by J. D. Young against the East 
Alabama Railway Company, a domestic corporation, to recover 
a pool table, with the value of the use or hire of the same; 
and was commenced on 18th July, 1884. The plea of the de- 
fendant was the general issue. The evidence showed that the 
plaintiff purchased the pool table in controversy from M. Mil- 
burn for the agreed price of two hundred and fifty dollars. 
The table was, all the time, in the possession of the depot 
agents of the defendant at Gadsden, consigned to said Mil- 
burn. The depot agent agreed to deliver the table to the 
plaintiff upon his paying the freight charges due upon it, and 
producing an order from Milburn, but failed and refused to do 
so upon plaintiff complying with these terms. It was further 
shown that the table had been shipped by the Brunswick & 
Balke Collender Co. of Cincinnati, Ohio, to Collinsville, Ala- 
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bama, consigned to their own order, and was deposited in the 
depot of the A. G. 8. R. R. Co; that a few days after its ar- 
rival, one John Wilson represented himself to the depot agent 
as the consignee of said table, paid the transportation charges 
on it, and it was delivered to him; that some time afterwards 
the table was brought back to the depot at Collinsville and or- 
dered shipped to the said Milburn at Gadsden, over the de- 
fendant’s railroad. . 

It was shown by the defendant, against the objection of the 
plaintiff, that a draft, for the amount of the vebaliaamaiasion of 
the pool table, had been sent by the Brunswick & Balke Col- 
lender Company of Cincinnati, with a bill of lading attached, 
to a banking house in Gadsden, for collection; and that said 
bill of lading stipulated for the delivery of the pool table only 
upon the order of the shippers—the Brunswick & Balle Col- 
lender Company. It was admitted that the depot agent at 
Collinsville knew, at the time he delivered the pool table to 
Wilson, that the way-bill showed that it was consigned to the 
order of the shippers, and that he knew the table he shipped 
to Milburn, at Gadsden, was the same he had previously deliv- 
ered to Wilson; that it was upon notice from him that the 
agent of the defendant at Gadsden refused to deliver the table 
to the plaintiff. The plaintiff requested the following, among 
other written charges: “If the jury find that the defendant 
received the freight from plaintiff when defendant was notified 
of all the facts in the case, and that defendant has never paid 
back said freight, or tendered back said freight to plaintiff, 
then the defendant is estopped from setting up the title of the 

srunswick & Balke Collender Company, or of any other third 

person in defense of this suit”—which charge was refused by 
the court. Verdict was rendered for the defendant. The ad- 
mission of parol testimony to show the contents of the bill of 
lading, and the refusal of the court to give the charges requested 
by the plaintiff, are here assigned as error. 


W. H. Denson, J. L. Tanner, for appellant. 
Duntar & Dorren, and L. A. Dosss, contra. 


SOMERVILLE, J.—1. The bill of lading being shown to 
have been out of the jurisdiction of the court, in the hands of 
persons resident in the State of Ohio, the court properly ruled 
that it was competent to prove the contents of the paper by 
oral evidence. Under this state of facts such secondary evi- 
dence was admissible.—Gordon v. Tweedy, 74 Ala. 252; 
Martin v. Brown, 75 Ala. 442. 

2. The title and property in the goods in controversy very 
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obviously did not pass to Milburn under his contract of pur- 
chase. The vendors and shippers—the Brunswick & Balke 
Collender Company of Cincinnati—made themselves the con- 
signees, and by taking the bill of lading from the railroad in 
their own names, reserved the title in themselves, so that they 
continued to be the owners of the property.—McCormick 
v. Joseph, 77 Ala. 256. They never authorized the common 
carrier, the Alabama Great Southern Railroad Company, to 
deliver the goods to any one except on their order, and it is 
shown clearly that no such order was given by the transfer of 
the bill of lading or otherwise. 

3. The East Alabama Railroad Company, the defendant in 
this suit, is shown to have been in the possession of the goods 
tortiously, the delivery being made to them by the Alabama 
GreatGouthern Railroad Company throngh mistake, and by 
the fraudulent representations of a third person. 

The latter corporation, we may observe here, being a com- 
mon carrier, and being in the rightful possession of the prop- 
erty as bailee of the original vendors, and this possession being 
wrongfully displaced, it could, by virtue of its special property 
in the goods, maintain an action of detinue, or trover, for them, 
against the defendant, or any other person holding a like tor- 
tious possession without title —Story on Bailments, §§ 585, 95. 

4. It may be admitted that the defendant railroad company 
was the bailee of the plaintiff. Although Milburn had no title 
to the goods, yet he gave to plaintiff an order for them, and 
the defendant, accepting the order and receiving the charges 
for freight, agreed to dalioes them to the plaintiff on demand. 
This established between them the relation of bailor and bailee. 
Edwards v. Meadows, 71 Ala. 42. 
~ 5-6. The general rule is that the bailee is not permitted to 
set up a jus tertii, or title of a third person, in himself. But 
where the bailor has no valid title, the bailee may, on demand, 
deliver the goods bailed to the rightful owner, and this_ would 
be a good defense to an action brought by the bailor, the onus 
being on the bailee to establish the Rikae.—? *owell v. Lobin- 
son, 76 Ala. 423; 2 Kent Com. (12 Ed.) *567. So the bailee 
may withhold the goods on notice or demand from the true 
owner, dr from on hava such a special property in them as 
would sustain an action of detinue.—2 Herman on Estoppel, 
§ 895. The reason of this rule is, that the bailee of the goods 
can be in no better situation than the bailor from whom he re- 
ceived them, and the true owner, or other person entitled to 
their custody and having a special property in them, can sue 
either the bailor or bailee, and recover from them. And no 
man shall be rebuked by the law for doing what the law would 
compel him to do. . 

VoL. LxXxx. 
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In this case, as we have said, neither the plaintiff nor the 
defendant—the bailor nor bailee—had any title to, special prop- 
erty in, or rightful possession of the goods. The original ven- 
dors in Cincinnati were invested with the legal title, and the 
Alabama Great Southern Railroad Company with a special 
property in the goods which would support an action in specie 
for them. The notice and demand from the latter constituted 
sufficient authority to stop delivery to one having no title or 
property in them. The defendants’ duty not to deal tortiously 
with the property of an innocent third person can not be 
affected by the failure of the depot agent, first to tender back 
to the plaintiff the amount of freight collected on the goods. 
The law will not compel the defendant to commit a tort by de- 
livering the goods to the plaintiff, because the agent agreed to 
do so in consideration of the payment of freight. ° : 

The rulings of the court were all in harmony with these or 
views, and we find no error in them. a 
The judgment is affirmed. . 






















Tillman v. De Lacy. 
Action for Damages for Conversion of Engine. 







1. No rule defining when chattel loses its character as such and becomes 
a fixture.—Different rules prevail, dependent on the relation of the parties, 
whether of grantor or grantee, landlord and tenant, or executor and 
heir, and also upon the uses for which the things are intended, whether 
for the purpose of agriculture, or trade or manufacture. 

2. Same.—As between mortgagor and mortgagee, the same rules 
prevail substantially, as between vendor and vendee. There is no ma- 
terial difference whether the chattel is attached before or after the exe- 
cution of the mortgage—except stronger evidence of intention to annex 
is required where the chattel is placed subsequent to the execution of 
the mortgage. 

3. Requisites to convert chattel into part of the realty—are: Ist. Act- 

} 

















ual annexation to the realty, or something appurtenant thereto. 2nd. 
| Application to the use or purpose to which that part of the realty, with 
| which it is connected, is appropriated. 3rd. The intention of the party 







— the annexation to make a permanent accession to the free- : 
rold, 

4. Same.—It may be regarded as a settled rule, that any chattel per- Sas 
manently annexed to the freehold, and which cannot be severed without “Sg 
material injury to the premises, becomes a part of the realty, irrespec- ae 
tive of the intention with which it was attached. 

5. Relaxation of the rule-—It may be required by the future growth 
and extension of manufacturing industries, that the requisite of physical ta 
attachment in or to the soil, be relaxed to the extent that the question oat 
of fixtures vel non shall depend on the nature and character of the act : 




















104 SUPREME COURT 


[Tillman v. De Lacy. | 


{Dec. Term, 


by which the structure is put in — place, the policy of the law con- 
nected with its purpose, and the intentions of those concerned in the 
act. 

6. Permanency of attachment ; how determined.-~-The permanency of 
the attachment does not depend on the strength, or force, or manner of 
the annexation to the freehold so much as upon its constancy, and upon 
the uses to which the attached chattel is adapted, the parposes for 
which designed, and the intention of the party ia attaching it. 

7. Tendency of modern decisions.—The current of modern decisions 
is in favor of viewing everything ¢s a fixture which has been attached 
to the realty, with a view to the’ purposes for which it is held or em- 
ployed, however slight or temporary the connection between them. 

8. Case at bar.—In the case at bar the intention must control, the 
onus being on the plaintiff to show that the mortgagor intended that the 
engine should be a permanent accession to the freehold. 


Arvrat from the Circuit Court of Bullock. 

Tried before the Hon. H. D, Crayton. 

This was an action for damages brought by William L. Till- 
man against J. W. De Lacy, for an alleged conversion by the 
latter of an engine, upon the following state of facts: Tillman 
sold a farm to W. D. and E. 8S. Grace, on time, taking the 
notes of the purchasers secured by mortgage upon the land 
sold. Default was made in the payment of these notes, and 
Tillman foreclosed his mortgage, purchasing the land at the 
foreclosure sale. Lefore default, and while the purchasers, W. 
D. and E. 8. Grace, were in possession they placed an upright 
engine on the premises which they used in rufning a cotton 
rin; after the foreclosure, and purchase of the premises by 

illman, the defendant, De Lacy, claiming to have purchased 
the engine from Grace, carried it off and converted it to his 
own use. The controversy was, whether the engine passed at 
the sale as a part of the realty, or whether it was a chattel 
which Grace had the right to sell to De Lacy. At the trial, 
the court gave the affirmative charge that if the’ jury believed 
the evidence they should find for the defendant. To the giv- 
ing of this charge the plaintiff excepted, and asked the court 
to give the following written charge: ‘“ Although the engine 
testified about was what is called a portable engine, yet, if the 
jury shall find from the evidence that W. D. Grace placed 
said engine upon the premises testified about for the purpose 
of furnishing the motive power for ginning the crop of cotton 
to be grown on said premises, and such other cotton as might 
be brought on said premises to be ginned, with the intention of 
enhancing the value of said premises, and of rendering the use 
and occupation of said premises more convenient and profita- 
ble, and did use such engine for such purposes, and with such 
intention, then said engine became a part of the land on which 
it was so placed; and if the jury shall further find from the 
evidence that said engine was, at the time of Tillman’s purchase, 

Vou. Lxxx. 
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upon said premises, then the said Tillman is entitled to recover — 
of the defendant the value of said engine at the time of its re- 
moval, with interest on such value until now, if they find that 
De Lacy did remove and convert said engine as testified to.” 
The court refused to give this charge, and the plaintiff ex- 
cepted. The value of the engine was in evidence, as were the 
facts stated in the opinion, which sufficiently explain the issues 
involved. There was a verdict for the defendant, and the 
plaintiff takes this appeal, assigning as error, the charge given 
and the charge refused by the court. 


~% 


James T. Norman, for appellant. 


S. W. Martin, contra. 




























CLOPTON, J.—Though there have been attempts in many 
cases to lay down general rules, no rule has been stated, which 
clearly defines when a chattel loses its original character, and 
becomes a part of the realty, to which it may be annexed. 
Different rules prevail, dependent on the relation of the par- 
ties; whether of grantor or grantee, landlord and: tenant, or 
executor and heir{ and also dependent on the uses for which 
the things are intended; whether for the purposes of agricul- 
ture, or of trade, or of manufacture. In the present case, the 
governing rules, so far as dependent on the relation, are those 
applicable between mortgagor and mortgagee} and to these the 
inquiry will be confined. (As between mortgagor 6 mort- 
gayvee, substantially the same rules prevail as betweer vendor 
and vendee, with, it may be, somewhat more liberal applica- 
tion in favor of the mortgagee. There is no material differ- 
ence, whether the chattel is attached before or after the execu- 
tion of the mortgage; except that when the articles are an- 
nexed subsequently, and are of doubtful nature, it seems that 
stronger evidence of intention that it is an accession to the free- 
hold, is required, than when annexed at the time of the 
making of the mortgage. Gardner v. Finley, 19 Barb. 317; 
1 Jones on Mort., § 436. 

The requisites to convert a chattel into a part of the realty 
are clearly and succinctly stated in Quinby v. Manhatton C. & 
C. Co., 24 N. J. Eq. 26, Ist, Actual annexation to the realty, 


or something appurtenant thereto. 2nd,—Application to the Fe 
L use or purpose to which that part of the realty, with which it \ } 


is connected, is appropriated. 3rd,—The intention of the 
party making the annexation, to make a permanent accession 
to the freehold.) Zeaf’ v. Hewitt, 1 Ohio St. 511. It may be) 
regarded as a settled rule, that any chattel, permanently an- 
nexed to the freehold, and which can not be severed without 







106 SUPREME COURT (Dec. Term, 


[Tillman y. De Lacy.) 
material injury to the premises, becomes a part of the realty, 
irrespective of the intention with which it was attached. On 
this doctrine, it was held, in //arkness v. Sears, 24 Ala. 493, 
that stationary. machinery, erected on land by the owner for 
his own use, and fixed in or to the ground, or to some substance 
already constituting a part of the freehold, is an immovable 
fixture, whether erected for the purpose of trade or of agricul- 
, ture, and passes by the deed of the vendor, conveying the land. 
( Most_of the older and some of the modern cases hold that 
nothing short of such fixed annexation will suffice; and that 
no chattel will be regarded as a fixture, unless so firmly fastened 
to the freehold, that it can not be severed, without breaking or 
otherwise injuring the premises. 

In consequence of the great increase of manufacturing estab- 
lishinents, in which the building has become an incident to the 
machinery which it contains, there are some cases, which hold 
that even a nominal attachment tothe freehold is not requisite, 
when the machinery is essential to the use and enjoyment of 
the realty—where the building and machinery are, to all in- 
tents, and for all useful and practical purposes, essentially one. 
And it may be, that the future growth and extension of such 
industries will require a general relaxation of the requisite of 
physical attachment in or to the soil, to the extent that the 
question of fixtures vel non shall depend “on the nature and 
character of the act by which the structure is put ‘in place, the 
policy of the law connected with its purpose, and the intentions 
of those concerned in the act.” Winslow v. Merchants Ing. 
Co. 4 Met. 306; Merg’s Appeal, 62 Penn. St. 28; Wright ». 
Gray, 73 Me. 297. Whilst it is not essential to a fixture, that 
the connection with the freehold shall be to such degree, that 
it cannot be severed without breaking, or lasting injury to the 
premises, actual annexation to some degree and in some mode, 
though it may be slight and indirect or constructive, ordinarily: 
is regarded as requisite. 

‘The permanency of the attachment does not depend on the 
sirengt or force, or wanner of the annexation to the freehold, 
so much as upon its constancy, and upon the uses to which the 
attached, chattel is adapted; the purposes for which designed, 
and the intention of 5 party in attaching it. The current 

2 of modern decision isA‘in favor of viewing everything as a 
\. fixture, which has been attached to the realty, with a view to 
the purposes for which it is held or employed, however slight 
" or temporary the connection between them.” 2 Smith’s Lead. 
Cas. 221. The general tendency of decision regards the uses 
for which the chattel is designed, its adaptability to the part of 
the realty where it is placed, and the intention of the parties, 

. whether for temporary use, or as a permanent accession to the 
\ VoL. LXxXx. 
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freehold, as leading tests. The decision of each case rests on 
its particular facts and circumstances, which may account for 
the seeming discrepancies in many cases in the application of 
requisites for determining the character of a fixture. <A re- 
view will not serve any useful or practical purpose, where the 
appellate court does not deal with the facts of the case, other 
than as they may elucidate the questions of law involved. 
Cape nv. Rickham, 35 Conn. 88 ; Farrar v. Chanfetete, 5 Den. 
527; Crane v. Brigham, 3 Stock 29. 

The engine in controversy was put on the land by one of the 
mortgagors after the making of the mortgage. It was an up- 
right engine and rested on brick or plank on the ground, being 
sustained in place by its own weight. A house was erected 
over it, the sills of which rested on the ground, not being set 
into the soil. The engine was connected by a band with the 
gin, situated in a house about eighty feet distant. The house 
containing the engine had no other opening than a small door 
and window, and the engine could not be removed therefrom 
without breaking the house for that purpose. It was used to 
furnish motive power for ginning the cotton raised on the 
premises, and the cotton of other persons for toll. On these 
facts, which were uncontroverted, the court gave the aflirma- 
tive charge in favor of the defendant. 

We coneede that the engine is to be considered prima facie 
a chattel, being only attached to the land by its own weight, 
and not connected with any substance constituting a part of the 
realty, and its use being to furnish motive power to the gin, 
which, this court has held, is not a fixture. Under the cireum- 
stances of the case the intention must control, the onus being 
on the plaintiff to show, that the mortgagor intended, “that the 
engine should be a permanent aceession to the freehold, and an 
enhancement of its value—that is, should be a part of the land. 
The intention must be determined by the jury en all the facets 
and cireumstances, including the manner of attachment and 
the use for which the engine was employed. - Ewell on Fix- 
tures, 22, 32. The charge of the court withdrew the fact of 
intention from the consideration of the jury; a fact to be 
inferred from the evidence and material to the decision of the 
case. The charge requested by the plaintiff was: calculated 
to mislead, and was properly refused. 

Reversed and remanded. 
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Jones v. Collins. 


Suit on Promissory Note. 


1. Appeal from justice’s judgment when sum claimed exceeds twenty 
dollars ; formation of issue.—On appeal from a justice’s judgment, when 
the sum claimed exceeds twenty dollars, the cause must be tried ‘‘ on 
an issue to be made up under the direction of the court (Code, § 3122) ; 
but it is not necessary that the record should show the active interfer- 
ence of the court in the formation of the issue, when not requested ; 
and it will be presumed, when pleas to the merits are found in the re- 
cord, that the cause was tried on them without objection. 

2. Joining issue, without objection, on defective pleas ; effect of. —Issue 
being joined, without objection, on defective or insufficient pleas, ad- 
vantage can not be taken of their defects on error. 


Aprrat from Lee Circuit Court. 

Tried before Hon. H. D. Crayton. 

The appellee, Collins, recovered of the appellant, DeKalb 
Jones, a judgment in a justice court on two promissory notes 
executed by the latter to the former. On appeal to the en- 
suing term of the Circuit Court the plaintiff filed his com- 
plaint declaring on said notes; and issue was joined on a 
number of special pleas filed by the defendant, averring, in sub- 
stance: (1). That said notes were executed by the defendant 
while he was so intoxicated as to be deprived of his reason 
and understanding ; (2) that a part of the consideration of said 
notes was the price of whiskey and other intoxicating bever- 
ages sold by the plaintiff to defendant at divers times on Sun- 
days ; (3) that said notes were given in consideration of spirit- 
nous, vinous or malt liquors sold to the defendant at a time 
when he was known to be of intemperate habits; (4) that 
a part of the consideration of said notes was for vinous or 
spirituous liquors sold by plaintiff to defendant in less quanti- 
ties than one quart; and said plaintiff, at the time of said 
sales, did not have a license to sell as provided by law ; °(5) that 
the notes sued on were given in consideration of spirituous, 
vinous or malt liquors sold to defendant at a time when the 
defendant was of known intemperate habits—* which was known 
to the plaintiff.” The evidence adduced tended to sustain the 
allegations of the various pleas, but it is not necessary to an 
understanding of the opinion that it should be here summarized. 
The defendant requested the court, in writing, to give four 
charges ; the first of which was the general charge that, if the 

Vou. LXxx. 
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jury believed all the evidence, they should find for the defend- 
ant; and the remaining three presenting the matters of defense 
embraced in the Ist, 3rd and 5th pleas above noted. The 
refusal of the court to give these charges is here assigned 
as error. 


Gro. P. Harrison, Jr., for appellant. 
W. LH. Barnes, contra. 


STONE, C. J.—On the trial of an appeal from a justice’s 
judgment, the statute directs that “when [the sum claimed] 
exceeds twenty dollars [the cause must be tried] upon an issne 
to be made up under the direction of the court, and tried by a 
jury.” Code of 1876, § 3122. The present case was an ap- 
peal from a justice’s judgment, and the sum claimed exceeded 
twenty dollars. Certain pleas of the defendant are found in 
the record ; but it happens that they were filed before the com- 
plaint was tendered in the Circuit Court. A complaint had 
been filed before the justice; but before the trial in the Cir- 
euit Court another and more formal complaint was presented, 
on which it must be inferred the trial was had. 

It is contended for appellee that inasmuch as the record 
does not show that the issue was made up under the direction 
of the court, we can not consider the defendant’s pleas as form- 
ing any part of the issue; but must presume that the case was 
tried only on the general issue. We can not assent to this. 
We do not hold it essential that the record shall show aftirma- 
tively that the court directed the formation of the issue. Nor 
do we think it necessary that the court shall participate actively 
therein, unless thereto requested. Counsel usually prepare 
their own pleadings, and form their own issues; and if the 
court is not asked to give direction, nor to rule on the 
pleadings, and pleas to the merits are found in the transcript, 
we will presume the cause was tried on the issue thus pre- 
sented. 

It is objected that each of the pleas is insufficient. No de- 
murrer was interposed to them, and their sufficiency is not be- 
fore us. Issue being formed upon them, as is shown by. the 
record, if the defendant proved the truth of either one of them, 
he made good his defense. Mudge v. Treat, 57 Ala. 1. 

As the record now appears, charges 2, 3 and 4, asked by de- 
fendant, ought to have been given. 

Reversed and remanded. 
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Clark v« McCrary. 


Assum pit , 





1. Bill of exceptions ; agreement of counsel can not operate as.—An 
agreement of counsel can not operate as a substitute for a bill of excep- 
tions. 

2. Same; when court can not revise charge or judqment in absence of.— 
The cause being submitted to the court on an agreed statement of facts, 
in which it is stipulated that the court shall, on the admitted facts, give 
a general charge in favor of either party, and render judgment as on 
verdict; that the party against whom he decides shall have an excep- 
tion to the charge, and may prosecute an appeal; this court can not re- 
vise the charge or judgment, inthe absence of a-bill of exceptions prop- 
erly signed. 


Apprrat from the Cireuit Court of Hale. 
Tried before Hon. Joun Moore. 


Tuomas R. Rounnac, for appellant. 
Tuos. Seay, contra. 


SOMERVILLE, J.—This cause was tried below upon an 
agreed statement of facts. No bill of exceptions anywhere 
appears in the record. We find what purports to be an agree- 
ment of counsel, by which it was stipulated that the circuit 
judge should, after considering the facts, give the general 
charge for the one party or the other, as he might determine, 
and a judgment should be entered accordingly as upon the ver- 
dict of a jury. This the record shows was done. It is, more- 
over, agreed that either party against whom the cause was de- 
cided, should have an exception to the charge, and might pros- 
ecnte an appeal to this court. 

In the absence of a bill of exceptions, properly signed by the 
presiding judge in the manner prescribed by statute, we can 
not review the correctness of this ruling. The agreement of 
counsel can not be made a substitute for this statutory require- 
ment. This is fully settled by our past decisions, to which we 
refer without discussion. Southern Kepress Co. v. Black, 54 
Ala. 177; Airby v. Vann, 51 Ala. 221; Kirby v. Vann, 52. 
Ala. 7; Pearce v. Clements, 72 Ala. 256. 

The judgment must necessarily be aftirmed. 
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Hyde v. Adams, 
Attachment. 


1. Security for costs; overruling of motion to dismiss suit for want of; 
when revisable.—In an action brought by a. corporation, or a non-resi- 
dent, the overruling of a motion to dismiss the suit, on account of a 
failure to give security for the costs, is not revisable on error or appeal, 
unless reserved by bill of exceptions. 

2. Attachment; when writ not necessary to be signed or certified by officer 
issuing it.—Lf an affidavit for an attachment is in fact made before the 
officer who issues the writ, itis not necessary that it shall be signed or 
certified by him; and a plea in abatement, ‘‘because it was not signed 
by the clerk,’’ presents an immaterial issue. 

3. Attachment bond; when indorsement of approval by clerk not neces- 
sary.—lf an attachment bond is in fact approved by the clerk, filed, and 
the attachment issued on the faith of it, it is not necessary that his 
approval shall also be indorsed on it. 

4. General charge; when this court will presume the giving of justified 
by the evidence.—When the bill of exceptions states that the “plaintiff 
introduced his verified account, and, this being all the evidence,’’ the 
court gave a general charge in his favor; this court will presume, in 
the absence of anything to the contrary in the record, that the evidence 
justified the charge. 


Arrrat from Fayette Circuit Court. 

Tried before Hon. S. H. Sprorr. 

This action was brought by John J. Adams & Co., a mer- 
eantile partnership of New Orleans, La., against James H. 
Hyde ; and was commenced by original attachment issued upon 
affidavit made on 26th January, 1885, before the clerk of the 
Circuit Court of said county of Fayette. At the ensuing 
Spring term of said court, which was the return term of the 
attachment, the defendant moved to dismiss the attachment 
proceedings because the affidavit supporting the same showed 
on its face that the plaintiffs were non-residents of Alabama, 
“and yet they had failed to give security for costs.” The de- 
defendant also filed three pleas in abatement; the first of 
which averred the insufficiency of the attachment because the 
affidavit “was not signed by the clerk of the Cireuit Court 
before whom it purported to have been made ;” and the third 
because “the bond for attachment was never signed before or 
approved by the clerk of the Circuit Court, or other officer 
authorized to act in the premises.” At the Fall term of the 
court, to which the case was continued, the defendant’s motion 
to dismiss for want of security for costs was overruled ; and 
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the clerk was allowed upon motion of the plaintiffs, and against 
the objection and exception of defendants, to certify the afti- 
davit and approve the bond, upon preliminary proof of the 
signature, under oath administered by the clerk, of the affida- 
vit by the party who procured the issnance of the attachment. 
The remaining ground of exception is disclosed by the 
opinion. 


McEacutn & McEacnin, McGuire & Cotter, for appellant. 


NeSairu & Sanrorn, contra, cited the following authorities : 
Acts 1884-85, p. 137; 6 Porter, 109; 33 Ala. 674; 30 Ala. 
120; 1 Ala. 312; Simms v. Jacobson, 51 Ala. 188; 44 Ala. 
605 ; 7 Porter, 483; MeCartney v. Branch Bank at Hunts- 
ville, 3 Ala. 709; Naples on Attachment, 83, 84; Drake on 
Attachment, sec. 90. 


CLOPTON, J.—It does not appear from the record, that 
an objection or exception was taken to the decision of the 
Cirenit Court, enn the motion to dismiss for the alleged 
failure of the plaintiffs to give security for costs. In Z'usca- 
loosa Wharf Co.v. Mayor and Ald. of Tuscaloosa, 38 Ala. 
514, where the question was fully considered, it was held, that 
the ruling on such motion must be the subject of objection or 
exception, in order that it may be revisable, and that an ex- 
ception is not necessarily dispensed with by the appearance of 
the objectionable ruling upon the record. On the authority 
of this case, we refrain from revising the ruling of the court 
on the motion to dismiss for the failure to give security for the 
costs. 

The affidavit, preliminary to the issue of the attachment, 
was not certified by the clerk, before or at the time of its issue. 
The court, on motion of the plaintiffs, allowed the clerk to 
certify the aftidavit after the plea in abatement was filed. The 
issue presented by the plea is not, that the attachment was 
issued without the affidavit required by law. If such issue 
had been presented, it may be, that we should hold, on the 
facts disclosed by the bill of exceptions, there was not the due 
administration of a solemn oath, required in judicial proceed- 
ings. The administration of the oath should be of such form 
and character, that an indictment for perjury can be predicated 
thereon ;-and there should be such substantial ceremony, as to 
impress the affiant with the solemnity of the proceeding. 

ut without averring that no affidavit was made as required 
by the statute, the plea presents the single issue, that, “it was 
not signed by the clerk” before or at the time of the issue of 
the attachment. This is an immaterial issue. The statute 
VoL. LxXxx. 
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requires the oath to be reduced to writing, and subscribed by 
the party; but is silent as to certification by the officer. It 
has been ruled by this court, that if an affidavit is actually 
sworn to before the officer, who issues the attachment, his 
omission to certify the affidavit will not vitiate the proceed- 
ings. McCartney v. Br. Bk. at Huntsville, 3 Ala. 709. Code 
§ 3255. An attachment issued without affidavit can be abated 
only on plea of the defendant putting such fact in issue. The 
failure of the clerk to certify the affidavit is a defect of form, 
and amendable before, or during the trial. Code § 3315. 

A defective or insufticient bond does not authorize the court 
to abate an attachment, if the plaintiff is willing to execute an- 
other and sufticient bond ; though if he declines to do so, the 
attachment may be abated. (§ 3515). There is no express 
statutory requisition, that the bond shall be endorsed approved 
by the officer issuing the attachment. The reception of the 
bond by the clerk, the issuing the attachment by virtue thereof, 
endorsing it filed on the day the attachment was issued, and its 
retention among the papers of the case on the files of the court, 
sufliciently manifest his approval. /’earson v. Gayle, 11 Ala. 
278. Dothard v. Sheid, 69 Ala. 135. 

The bill of exceptions states, that “the plaintiff introduced 
his verified account, and this being all the evidence,” the court 
gave the affirmative charge in favor of the plaintiffs. The 
“verified account,” it seems, was introduced without objection, 
which was a waiver of all objection to its competency. Being 
admitted without objection, and in the absence of any state- 
ments of its character, or contents, we must presume, that it 
was sufticient to establish a prima facie case of indebtedness, 
which entitled the plaintiffs to recover in the absence of coun- 
tervailing or conflicting proof. When an affirmative charge is 
given, which would be correct on any state of facts, we pre- 
sume there was testimony which authorized the charge, unless 
the record affirmatively shows the contrary. The record not 
showing the insufticiency of the verified account, we will pre- 
sume, in the absence of any question being raised as to its com- 
petency or sufficiency, that it was sufficient to authorize the 
affirmative charge. Alewander v. Alewander, 71 Ala. 295. 

Affirmed. 

8 
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Hooper v. Hardie. 


Bill of Review for Error Apparent. 


1. Bill seeking sale of decedent’s lands for payment of debts; proof as 
against infant defendants.—When a bill seeks to sell a decedent’s lands 
for the payment of debts, because of the insufliciency of personal 
assets, the existence of the debts and the deficiency of personal assets 
must be proved, as against infant defendants, by other evidence than 
the admissions of their guardian ad litem. 

2. Decree based on admissions of guardian ad litem; when infants may 
file bill of review.—lIf the record shows that the decree was founded only 
on the admissions of the guardian ad litem of the infants, they may file 
a bill of review within three years after attaining their majority ; and 
the proceedings will be reversed back to the pleadings, in order that a 
hearing may be had on legal evidence. 


Aprrat from the Chancery Court of Russell. 

Heard before the Hon. Jno. A. Fosrer. 

This was a bill in equity, filed on August 6th, 1883, by 
Robert F. Hardie against Geo. D. and G. W. Hooper, D. B. 
Mitchell and others, and sought to review and reverse, on the 
ground of error apparent, a decree which said court had _ ren- 
dered on November 19th, 1867, in a cause wherein the said D. 
B. Mitchell, as administrator de bonis non of Robert Hardie, 
deceased, was complainant, and the widow of said Hardie and 
two minor heirs (one of whom was the present complainant) 
were, with others, defendants. The object of Mitchell’s bill 
was to obtain a decree for the sale of the lands belonging 
to his intestate’s estate upon the ground, among others, 
that the personal assets of said intestate were insuffi- 
cient to pay his debts; and the lands were duly sold in 

ursuance of a decree rendered, on the date above mentioned, 
in accordance with the prayer of the bill. The two minor de- 
fendants, Sarah J. Hardie and the complainant in the present 
bill, were represented by their guardian ad litem, L. F. McCoy. 
Among the errors assigned by the bill of review, as apparent 
upon the record of the suit instituted by Mitchell, are the fol- 
‘lowing: ‘(2.) In the action of the register in appointing the 
said L. F: McCoy the guardian ad litem of your orator and 
sister without any service on any one, and simply on his ac- 
ceptance of service as shown in the bill in this case; (3.) Be- 
cause your orator and his sister were never properly in court 
as shown by the subpawna in the case, and the register had no 
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jurisdiction to appoint a guardian ad litem in this case; 
(4.) There is error against this complainant and his said sister 
in the action of the court in rendering the decree for the sale 
of the lands on the consent of L. F. MeCoy, and also in the 
various consent decrees rendered in the case, and especially in 
the deerees confirming the sale of the said lands and ordering 
deeds made to G. D. and G. W. Hooper to the lands by con- 
sent and without proof as to the value of the lands.” 

The bill of complainant was amended on 4th August, 1884, 
by adding, as parties defendant, the widow and heirs of G. W. 
Hooper who had died after the institution of complainant’s 
suit. Demurrers were interposed to both the original and 
amended bills and numerous grounds of demurrer assigned— 
the most important of which are sufticiently indicated in the 
opinion. The overruling of the demurrers is here assigned as 
error. 


J. B. Coitrer, Toormeton & Sarrn, for appellants. 


W. H. Barnes, contra. 


STONE, C. J.—There is nothing in the objection that this 
bill was not filed in time.—Code of 1876, § 3843. The present 
bill was filed in less than three years after the complainant be- 
came of age. The amendment afterwards made and allowed 
did not annul or abrogate the filing, which was done August 
6, 1883; several days before the three years limit after Hardie 
became of age. 

Nor was it necessary that the bill should set forth in what 
respect the complainant was injured by the first decree, if there 
was error apparent on the face of it. According to the aver- 
ments of the bill, and they are sustained by what are averred 
to be copies from the record of the former suit, almost every 
step taken was on admissions and consents made by the guardian 
ad litem. These admissions and consents he had no authority 
to make. We do not intend to say a guardian ad litem can 
waive nothing, or can make no admissiuns. What we do 
affirm is, that when the object of the bill is to sell lands of an 
estate to pay debts, because of an insufficiency of personal 
property to pay them, the fact of such debts, and the deficiency 
of personal assets, must be shown by other testimony than the 
consent or admission of the guardian ad litem of an infant 
heir. We fully approve both the opinion and decree of Chief 
Justice Marsuauy in Bank of U.S. v. Ritchie, 8 Pet. 128. 

If the state of the record of the former suit be such as is 
set forth in the present bill, the decree should be reversed back 
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to the pleadings, that there may be a further and fuller trial on 
legal testimony.— McCall v. McCurdy, 67 Ala. 65. 
There is no error in the decretal order of the chancellor 
overruling the demurrer. 


Aflirmed. 


Grandin v. Hurt. 


Statutory Real Action in Nature of Ejectment. 


1. Ejectment ; what essential to maintain.—To maintain ejectment, or 
the statutory action in the nature of ejectment, the plaintiff must have, 
at the commencement of the suit, the legal title, and the right of imme- 
diate possession. 

2. Mortgagee ; when legal titlein.—A morigagee has the legal title, 
and the right of immediate possession, unless the instrument contains 
a stipulation postponing his right of possession. 

3. Effect of stipulations in mortgage, on mortgagee’s right to maintain 
ejectment (this case).—The mortgage having been given to secure the 
payment of a note which the mortgagor had assigned to the mortgagee, 
and containing a stipulation that the latter should not “ institute any 
proceeding to foreclose,’’ until the maker and indorser had been sued 
to insolvency, the right to take possession is postponed until the hap- 
pening of this contingency ; and the mortgagee can not maintain eject- 
ment before that time. 


Apprat from Macon Circuit Court. 

Tried before Hon. J. E. Conn. 

This action was brought by E. H. Grandin, as executor of 
John A. M. Battle, deceased, against Wm. H. Hurt, to recover 
the possession of a tract of land particularly described in the 
complaint, with damages for its detention ; and was commenced 
on the 5th March, 1884. The defendant pleaded the general 
issue and adverse possession. for ten years ; and issue was joined 
on those pleas. The plaintiff deduced title to the premises in 
controversy through a mortgage executed to his testate by John 
B. Bilbro on 22d May, 1866. This conveyance, which was in- 
troduced in evidence, purported to be given to the said Battle 
by the said Bilbro to secure the payment of three promissory 
notes of designated amounts and dates of payment: the first 
made by W.N. Martin to J. C. Abercrombie and successively 
endorsed by Abercrombie and Bilbro to said Battle; the sec- 
ond likewise made by W. N. Martin and payable to R. A. 
Martin and endorsed through Abercrombie and Bilbro to said 
Battle; and the third executed by said Bilbro to Battle on 13th 
August, 1865, and payable twelve months after date. As re- 
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cited in the bill of exceptions, ‘John B. Bilbro was introduced 
by defendant who identified himself as the John B. Bilbro 
named in said mortgage ; he testified that he went into posses- 
sion of said lands in the fall of 1865, and remained in possession 
of same until 1878, when the defendant entered under him, the 
witness. Witness was asked on cross-examination if he had 
ever paid anything on said mortgage and he answered that 
he had not, the conditions not having transpired, as he under- 
stood the mortgage, on which he was to pay.” The stipulation 
in the mortgage as to foreclosure, relied upon by the defendant 
in resisting the action, is copied in the opinion. The court in- 
structed the jury, upon the written request of the defendant, 
that if they believed the evidence they would find for the de- 
fendant. This charge, and the admission of certain testimony 
against the objection of plaintiff, are here assigned as error. 


Tuos. G. Jones, for appellant. 
W. F. Fosrer, contra. 


SOMERVILLE, J.--In order to maintain the action of 
ejectment, the plaintiff must have, at the time of suit 
brought, not only the legal title, but also the right of immedi- 
ate possession. 

As mortgagee, in the present case, he unquestionably had the 
legal title to the premises sued for, and would be entitled to 
take immediate possession, if the instrument were silent in its 
terms on this point. But our construction of the mortgage 
is, that it postpones the mortgagee’s right to take possession, 
until the happening of a contingency, which is shown not to 
have transpired; and, for this reason, ejectment will not lie. 
The express stipulation in the instrument is, that the mort- 
gagee would not “institute any proceedings to foreclose the 
mortgage,” until the maker and endorser of two of the notes 
had been sued to insolvency. This was necessary in order to 
establish the liability of the mortgagee, who had assigned these 
notes by endorsement. It is proved that this condition had 
not been fullfilled. We do not understand that the word 
“ foreclose” is here used in any technical sense. It must be 
construed in its popular signification, which is, to enforce by 
any form of legal proceeding. The implication is clear, that 
the mortgagor’s possession was not to be disturbed, until the 
happening of the contingency provided for by the terms of the 
instrument. McMillan v. Otis, 74 Ala. 560. 

The rulings of the court were in accordance with this con- 
struction, and were free from error; and the judgment is 
affirmed, 
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Ehrman v. Stanfield. 
Action on Arbitrators’ Award. 


1. Arbitration ; submission to, at common law.—At common law, a 
submission to arbitration was not required to be in writing; and such 
mode of arbitration is not affected by statutory provisions. 

2. Award of sum of money without fixing day af payment ; how con- 
strued.—When a sum of money is awarded in favor of one party against 
the other, and no day of payment is fixed, it is construed as payable in- 
stanter ; and not being paid on delivery of a copy, an action may be 
brought on the award. 

3. Award ; scope and conclusiveness of.—The matter submitted to ar- 
bitration being ‘‘ the disputed question of damages arising from an in- 
junction sued out by one party against the other,’ if the submission 
meludes the two questions of liability and amount of damages, the 
award is equally conclusive of both, unless impeached for good cause ; 
if only the question of amount, the liability is conceded; and in either 
case, the — in the injunction suit, being only relevant to the ques- 
tion of liability, are not competent evidence in an action on the award, 

4. Same.—lf the penalty of the injunction bond be the limit of the 
arbitrators’ authority in amount, and their award is in excess of that 
sum, it not being shown that any matter outside of the submission was 

« considered by them, the award is not void in toto; but, the excess be- 
ing remitted by plaintiff, he may have judgment for the residue. 
























Arrrat from Chilton Cirenit Court. 
Tried before Hon. Jamus E. Cons. 

This was an action by James M. Stanfield to recover the 

amount of an arbitrators’ award, rendered in his favor, against 

R. Ehrman; and was commenced on 7th September, 1885. 

The complaint averred, in substance, that the defendant, Ehr- 

man, being the complainant in a suit pending in the Chancery 

Court of Chilton county, in which the said Stanfield and others 

were respondents, procured an injunction to be issued by Hon. 

T. M. Arrington, judge of.the City Court of Montgomery, 

against the said Stanfield and his co-respondents, the amount of 

the injunction bond being fixed at $300.00; that subsequently, 

: on 8th August, 1885, the said Stantield and the said Ehrman 
submitted to certain designated persons, as arbitrators, “ the dis- 
puted questions of damages arising from said injunction ; and 
that said arbitrators found that the said P. Ehrman, for and on 
account of said damages, owed the said James M. Stanfield the 
sum of $352.00.” The complaint further alleges that the award 
was rendered in pursuance of the terms of submission and that 
the defendant was duly furnished, by the arbitrators, with a 


copy of said award. The defendant demurred to the com- 
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laint; assigning, among others, as grounds of demurrer: 
“(3) That the complaint does not show when the agreement to 
submit was entered into, nor when the arbitrators were to meet 
and make their decision, nor does the complaint show what 
matters the agreement to arbitrate covered; (8) That the com- 
plaint does not show when the award was to be performed, nor 
when the money awarded was to be paid; and there is no aver- 
ment that the defendant failed to pay, after he was notified of 
the award; and there is noaverment in the complaint showing 
that the defendant failed to pay the said award at the time he 
was required by said award to pay the same.” The demurrer 
was overruled by the court, appropriate exception being taken 
by the defendant ; and issue was joined on the plea of the gen- 
eral issue, the trial resulting in a verdict and judgment for the 
plaintiff in the sum of $300.00. During the trial, as recited 
in the bill of exceptions, “The defendant offered the file of 
chancery papers, including the bill, answer and the decree, the 
interlocutory decree rendered by the chancellor. The plaintiff 
objected to the introduction of this evidence, and the court 
sustained the objection of plaintiff and ruled out the said bill, 
answer and decree ; and to this action of the court the defend- 
ant excepted.” The court also sustained objections of the 
plaintiff to the proposed introduction, separately, of the said 
bill, answer and decree, and the defendant duly excepted. The 
court, among other things, charged the jury “that, although 
the award of the arbitrators was in excess of the amount of the 
injunction bond, it was not void on that account only; and 
would be void on that account only as to the excess over 
$300.00.” To the giving of this charge, and the refusal to give 
the instruction substantially set out in the opinion, the defendant 
duly excepted; and here assigns the same, together with the 
adverse rulings above noted, as error. 


W. A. Cottier, and Warts & Son, for appellant. 
Jones & FaLkner, contra. 


CLOPTON, J.—The statutes, prescribing the mode of sub- 
mission, and the requisites of an award, do not prevent persons 
from settling any matter of controversy, by a reference to arbi- 
tration at common law. Code, § 3548. When the submission 
is not pursuant to the statute, the common law remedies to en- 
force the award must be adopted. To constitute a valid award 
in such case, it is requisite, there shall be a submission by the 
parties of an existing matter of difference to arbitrators, and 
an award made, whiclr finally determines the matter of contro- 
versy, and is within the scope of the authority of the arbitra- 
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tors. The present suit is brought on an award delivered under 
a submission according to the common law. A demurrer was 
interposed directed to the sufficiency of the averments of the 
complaint in specific respects, and also the validity of the award 
is assailed by a charge requested by the defendant. 

It is not necessary, that the complaint shall set forth an 
agreement in writing to submit. A submission, in a case like 
this, may be in writing or by parol. The complaint specifically 
and sufficiently shows the question of dispute, being the amount 
of damages on account of an injunction, granted by the judge 
of the City Court of Montgomery, and identifies the suit, in 
which it was granted by a description of the parties thereto, 
and the court in which it is pending; and then avers, “ that 
on the said 8th day of August, 1885, the said plaintiff and the 
defendant submitted to said arbitrators, the disputed question 
of damages arising from. said injunction;” the names of the 
arbitrators, and the rendition of the award on August 8th, 
1885, having been previously averred. An wnexecuted agree- 
ment is not sufficient. A submission is the material and essen- 
tial matter, which, though by parol, necessarily implies a prom- 
ise to sabmit and abide by the award. 

Whatever may be the legal necessity for an averment in the 
complaint, when the award does not state the fact, that the de- 
fendant had notice of the time and place, when and where the 
arbitrators would meet to hear and determine the controversy, 
as to which the decisions are not in harmony; and conceding 
the necessity that both parties shall have an opportunity of be 
ing heard, the absence of such averment is not assigned as 
cause of demurrer, and under the statute, can not be con- 
sidered. 

The complaint avers, that the arbitrators found, that the de- 
fendant owed the plaintiff an ascertained amount on account of 
the damages sustained by the injunction, but does not aver 
that any day of payment was fixed. It is not essential to 
either the certainty or the finality of an award for the payment 
of money, that a time in the future shall be specified within 
which it is to be paid. Such award, when no day of payment 
is fixed, will ordinarily be construed as an award to pay in- 
stanter. No demand is necessary. The party, on whom the 
duty to pay is devolved, must seek the payee. Syutre v. Grevil, 
Holt, 81; Moore on Arbitration, 548. The complaint avers, 
that the award was made August 8th, 1885, and that a copy 
was furnished to the defendant. It sufticiently shows that 
the amount awarded was payable before the institution of the 
suit. 

The facts of the case are presented in an intelligible form, 


and so that a material issue can be taken by the adverse party. 
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There was no error in overruling the demurrer on any of the 
causes assigned. 

3y the submission, either ‘the questions of liability and 
amount of damages, or only the question of amount, were 
submitted. If the former, the award is conclusive as to both 
liability and amount, no fraud, corruption, or partiality or 
other sufficient objection to common law award, being alleged 
or proved. If the latter, the defendant, by the submission, 
waived or conceded the matter of liability. The issues in the 
suit relate to the facts of the submission, and the makirg of 
the award, and its validity. The papers and orders in the 
chancery suit, other than the bond, which was introduced in 
evidence by the defendant without ‘objection, do not shed any 
light upon, and are not relevant to the issues between the 
parties. They would serve only to introduce into the investi- 
gation the question of liability on the bond, without tending 
to show the extent of the authority of the arbitrators. They 
were properly excluded. 

The remaining question arises on an instruction requested 
by the defendant substantially as follows: If the jury find, 
that the matter submitted to the arbitrators was the damage 
for which the defendant was liable on the injunction bond; 
that the penalty of the bond is only three hundred dollars ; 
and that the award is for three hundred and fifty-two dollars, 
the plaintiff is not entitled to recover. The principle, under- 
lying the proposition of the charge, is, that the bond limits the 
authority of the arbitrators, and the award, being for a sum 
exceeding the amount of the bond, is wholly void. The rule 
is well settled, that the arbitrators derive their powers entirely 
from the submission, and while the award should be co-exten- 
sive therewith, it must not include any matter not within its 
terms and scope. If it does, it will be void én ¢oto, or for the 
excess, according to circumstances. If it contains an allow- 
ance for any matter not authorized, and which is not separable 
from the allowance for the matter submitted, the entire award 
is vitiated; but if such allowance is, upon the face of the 
award, distinguishable from the authorized residue, and so dis- 
connected, that the one is not dependent upon the other, and 
each does not enter into the consideration of the several allow- 
ances, the award will be upheld except as to the excess.— /ey- 
nolds v. Reynolds, 15 Ala. 398; 6 Wait’s Ac. & Def. 548. 

On the hypothesis of the charge, the matter submitted to 


the arbitrators was the damage, for which defendant was liable 


on the injunction bond. There is a manifest difference be- 
tween the nature and character of the damages naturally and 
proximately resulting from a breach of the bond, and the 
amount of recovery in a suit thereon as limited by the penalty. 
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The actual damages may largely exceed the sum of the bond. 
It does not appear from the award, and there is no effort to 
show, that the arbitrators considered or allowed any element of 
damage, which was foreign to the submission, or for which the 
defendant was not liable on the bond. The contention is, that 
the arbitrators awarded an amount in excess of what could 
have been recovered in an action at law on the bond; and 
therefore it inust be presumed, the arbitrators considered some 
element of damage not referred, and not covered by the bond. 
Arbitration as a mode of settling disputes and controversies, is 
encouraged and highly favored by the law and courts. Awards 
are construed with great liberality, and all reasonable intend- 
ments are made to support them. Unless the contrary appears 
from the award, or is affirmatively shown, .the presumption 
prevails, that the arbitrators have not exceeded their authority. 
The burden is upon the party impeaching to show, that matters 
not submitted were considered and allowed.--Burns v Hen- 
driz, 54 Ala. 78. 

On the presumption, that the arbitrators did not estimate 
any unauthorized element of damage, the question arises, is 
the award void in toto, because they found the actual and legit- 
imate damages to exceed the sum, for which a recovery could 
be had on the boud? Where the parties submitted a contro- 
verted matter to arbitrators, who, in addition to damages, 
awarded costs, which were not included in the submission, the 
award was sustained as to the damages, but held bad as to the 
costs.— Day v. Hooper, 51 Me. 178; Genter v. Carter, 16 Md. 
509. The inquiry is, does the award demarkate the good and 
bad parts? Conceding that the penalty of the bond, by the 
terms of submission, limited the sum, which the arbitrators 
were authorized to award, and applying the rule of presump- 
tion in favor of the correctness and validity of awards, the 
excess of authority only consists in the sum awarded, and not 
because of the consideration of any matter not comprehended 
in the submission. It was a mere error of judgment as to the 
amount, and not as to the elements, of damages, which they 
were authorized to award. The award, construed in connection 
with the submission, furnishes the means of separating that 
which is in excess of authority from the remainder. In the 
absence of evidence showing that any matter not compre- 
hended was considered, or that the excess entered into the con- 
sideratiorw of the residue, or that the one is dependent upon the 
other, and the good and bad parts being separable, the award 
will be sustained to the extent of the authority of the arbi- 
trators. 

As the plaintiff remitted the excess, we have not considered, 
and do not decide whether, under the terms of the submission, 
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the authority of the arbitrators was limited by the sum of the 
bond; but have decided the case on the seeming concession by 
both parties, that their authority was so limited. 


Attirmed. 


Woodward Iron Company v. Jones. 


Action by Employee against Domestic Corporation for Per- 
sonal Injuries. 


1. Contributory negligence; when employee not guilty of, after notifying 
employer of defect in machinery.—When a workman or servant gives 
notice to his employer of a defect in the machinery which he is required 
to use, and relying on-his employer’s promise to have the defect reme- 
died, continues in the service, he is not guilty of contributory negligence, 
“at least until a reasonable time elapses within which to make the 
repairs.”’ 

2. In action for damages, employee need not aver that employer had 
reasonable time after notice to repair.—In an action to recover damages 
on account of injuries afterwards sustained, it is not necessary to aver 
in the complaint that the employer had had reasonable time to remedy 
the defect after the notice was given. 

3. Contributory negligence; when employee guilty of —When the plain- 
tiff was working in the shaft of a coal mine, through which ran two 
railroad tracks, over which cars descended and brought up coal, the 
motive power being supplied by a stationary steam engine above ground ; 
and had charge of a switch at a resting place along the line of a shaft, 
where descending cars could be turned off or placed back on the track, 
and of an adjacent sump in which water was accumulated, and from 
which it was pumped to the surface by the engine ;.and while standing 
on the track, repairing the water-pipe which had become clogged, was 
struck by a descending car, which he did not see or hear until too late, 
on account of the noise and steam in the shaft, the steam having es- 
caped from a defective joint in the pipe, to which he had called the at- 
tention of the superintendent two ite before; held, that the plaintiff 
knowing that the empty car was above, and having neglected to have 
the switch turned by his assistant, whom he he had sent up to that 
point for another purpose, and being cognizant of the noise and steam 
which filled the shaft, was guilty of contributory negligence, and was 
not entitled to recover, although the general order was that a descend- 
ing car should not be stopped at the switch unless a full car was ready 
to be carried back. 


ArpraL from the City Court of Birmingham. 

Tried before Hon. H. A. Suarpr. 

The opinion states the case. Charge No. 5, referred to in 
the opinion, was in the following language: “If the jury 
believe all the evidence in this case they will find for the de- 
fendant.” 


124 SUPREME COURT 


[Woodward Iron Co. y. Jones. | 


Hewrrr, Wacker & Porter for appellant. 
Sarrn & Lowe, contra. 


STONE, C. J.—The Woodward Iron Company, appellant 
in this cause, was engaged in mining coal, as one line of its 
business. The coal was reached by a shaft sunk in the earth ; 
and extending down the shaft were two lines of railroad track, 
over which the cars descended and brought up the coal. The 
cars were moved up and down the tracks by a steam engine, 
which was above ground, and stationary. The force was ap- 
plied to the cars by means of an iron rope. The cars were let 
down empty, and drawn back loaded. There were rests, or 
stopping points, along the line of the shaft, styled in the tes- 
timony “lifts,” and at these “lifts” there were switches on the 
track, by which the descending cars could be turned off, or 
placed back on the. track. These switches were so arranged 
and distributed up and down the shaft, as to be connected with 
the rooms or excavations, from which the coal was mined. There 
were also along the line of the shaft what are, in mining 
phrase, called “sumps”—rude wells or cisterns, in which the 
water in the mire was trained to collect; and from which it 
was pumped out of the mine by the steam engine which 
moved the cars in the shaft. One Harrison was the superin- 
tendent of the entire works, representing and performing the 
functions of the Iron Company, and Jones was an employee 
and laborer, under his direction. Corcoran v. Holbrook, 59 
N. Y. 517; Ford v. Fitchburg R. R. Co., 110 Mass. 240. 
The first “lift,” or rest on the line of the shaft, and first switch, 
were about seventy five yards below the surface, or entrance 
to the shaft. Above this switch, and near the entrance, was 
the first pump. Below the switch, some seventy five feet, was 
a “suinp,” near the line of the track. A steam pipe extended 
down the shaft, through which hot steam passes from the en- 
gine. The business assigned to Jones was to superintend the 
switch, attach and detach cars, superintend the pump, and 
the cistern or “sump” in which the water collected. He had 
an assistant, a colored man under his control; but he was 
under.the control of Harrison, the superintendent. 

The present suit is for the recovery of damages of the Wood- 
ward [ron Company, for an injury alleged to have been suffered 
through ‘the negligence of Harrison, its superintendent. The 
averment of the complaint on which the right of action is 
based is in the following language: “The plaintiff, being then 
and there, on, to wit, the 10th day of March 1884, a servant 
of the defendant, engaged in keeping said pumps in operation, 
and in attaching loaded cars to the train- operated in said mines 
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as aforesaid, was engaged in relieving the water pipes of said 
pumps of mud that had accumulated therein, and was obstruct- 
ing the passage of water therein ; and while so engaged at the 
place where he was obliged to do said work, was stricken by 
one of defendant's cars operated in said mine as aforesaid, and 
badly bruised and injured; and at the time plaintiff was 
stricken as aforesaid, he did not see the said car, and was un- 
able to see and get ont of the way of the same, in consequence 
of the steam that had acenmulated in said tunnel or slope be- 
tween him and the said ears. And the plaintiff avers that said 
steam had escaped from said steam pipe at a joint thereof, and 
that he had called the attention of the defendant to said joint, 
and that the same was out of repair, and the defendant had 
promised the plaintiff to have the same repaired at night 
when the said mines were not being operated, but negligently 
omitted to do so; and relying on the promise of the defendant, 
the plaintiff thereafter continued to perform his duties as afore- 
said, and was injured as aforesaid.” There was a demurrer to 
the complaint, assigning, among others, the ground that “there 
is no allegation that the defendant had had time to repair the 
same from said notice prior to the alleged injury.” The court 
overruled the demurrer. 

The demurrer raises the question squarely, what change, if 
any, is wrought in the status of the parties, by a notice given 
to the employer of a-defect in the machinery, and his promise 
to have the same remedied. If the employee, after such 
notice and promise, remain in the service, is this an implied 
agreement on his part to take the risk on himself, or is the 
effect to continue or revive the liability of the employer, and 
to absolve the employee from the imputation of contributory 
negligence, springing out of the continued service? The an- 
thorities are overwhelmingly in favor of the latter of these 
propositions, at least, until a reasonable time elapses within 
which to make the repairs. Waiting such a reasonable time, 
it would seem, if the repairs are not made, the employee should 
quit the service, if perilous; and failing to do a, is it illogical 
to presume he agrees to incur the risk? And would he not 
thereby be guilty of proximate contributory negligence? We 
propound these inquiries with no intention of answering them, 
as this phase of the question is not raised by this record. Our 
purpose is to prevent a misinterpretation of our ruling. Beach 
Contr. Neg. § 140; Holmes v. Clark, 6 Hurlst. & Nor. 349; 
S. C. 7 Jd. 987; Snow v. H. R. R. Co., 8 Allen 441; Patter- 
son v. P. & C. R. R. Co., 76 Penn. St. 389; 8. C. 18 Amer 
Rep. 412 ; Kroy v. Chic. R. I. and P. R. R. Co., 32 Towa 
357; Greenleaf v. Dub. &@ 8S. C. R. R..Co., 33 Id. 52; 2 
Thompson Neg. 1010; Buzzell v. L. Manuf. Co..48 Me. 113. 

The City Court did not err in overruling the demurrer. 
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We have stated above that the only negligence with which 
the defendant is charged was the failure to repair the defective 
joint in the steam pipe. The accident and consequent injury 
occurred about two sol after the superintendent was notified 
of the defective joint. The testimony most favorable to 
plaintiff—his own testimony—shows the following state of facts 
at, and immediately preceding the injury: Plaintiff Jones 
and his colored assistant were at their post at the first lift and 
switch, and together went down to the samp. They found the 
sump full of water and overflowing—the nozzle of ‘the hose 
connected with the pump above being so choked with mud, 
that the pump lifted no water. Plaintiff immediately set to 
work to clear the pipe of mud, and was thus engaged twenty or 
thirty minutes when the descending car struck him. Plaintiff 
while so engaged was standing on the track of the railroad, and 
must so stand to do the work. He knew that a car was above 
him, and was liable to come down at any moment. He knew 
the switch at the first lift was not turned, and if the car came 
down, it would follow, without obstruction, the line of the track 
on which he was standing until it reached him. While en- 
gaged in removing the mud from the nozzle of the hose, he sent 





his colored assistant up to the switch, but gave him no instrue-’ 


tions to turn the switch, nor to intercept the descending car, 
unless there was a loaded car at the lift to be attached. The 
superintendent’s instructions were, that a descending empty car 
was not to be stopped by turning the switch, unless there was, 
at the time and place, a loaded car to be drawn to the surface. 
There was no loaded car at the place. One in the shaft or 
slope, could ordinarily hear a descending car for a distance of 
seventy-five yards, and having a miner’s lamp, could see it 
at a distance of seventy-five feet before it reached him. At 
the time of the accident there was such a noise in the shaft, 
not made by plaintiff, that he could not hear the approaching 
car ; and the shaft was so choked with the escaped steam that 
he could not see the car until it got within three feet of him; 
but-he did not know this until the car struck him. The re- 
cord discloses no proof that the persons operating the engine, 
or any other, except plaintiff and his assistant, knew that any- 
thing was disordered at the sump, or that plaintiff was away from 
his post at the switch, and there is no proof that plaintiff 
gave any, directions, or took any precautions to have himeelf 
notified of the approaching car. | Plaintiff had been oneerey 
about the mine for some months, and in his present line of 
duty for three weeks. The defense made was that the plaintiff 
had, by his own negligence, contributed proximately to the in- 
jary he complained of. 

In Central R. R. & B. Co. v. Letcher, 69 Ala. 106, this court, 
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quoting from the language of Black, C. J.,in 2. 2. Co. v. 
Aspell, 23 Penn. St. 147, said:, “It has been a rule of law 
from time immemorial, and it is not likely to be changed in all 
time to come, that there can be no recovery for an injury caused 
by the mutual default of both parties. When it can be shown 
that it would not have happened except for the culpable negli- 
gence of the party injured, concurring with that of the other 
party, no action can be maintained.” So, in Gothard v.. Ala. 
Gr. So. R. R. Co., 67 Ala. 114, this court said: ‘ When con- 
tributory negligence is relied on as a defense to an action for 
damages, it is not essential that the plaintiff should have been 
the cause of the injury; for if his negligence contributed prox- 
imately to an injury which he could have avoided by the use of 
ordinary care or diligence, he can not recover.” In Gonzales 
o N.Y. & H.R. R. Co., 35 N. Y. 440, it was said to be “ the 
duty of the injured party, who knew a train was just due, to 
look in the direction from which it should come, before at- 
tempting to cross the railroad track, and that if he omitted 
to do so, he was guilty of negligence which precluded a re- 
covery.” In H/. & Texas Ry Co. v. Fowler, 56 Tex. 452— 
S. C. 8 Am. & Eng. R. R. Co., 504, it is said: “ If the 
employee had the opportunity to observe the degree of danger 
attending the performance of the service, damages can not be 
recovered of the company on the ground that the latter knew 
the danger and the former did not.” ‘ When a servant is em- 
ployed upon work which, equally within the knowledge of the 
master and the servant, is of a dangerous nature, the master is 
not liable for the consequences of an accident occurring to the 
servant in the course of that employment, unless through negli- 
gence on the part of the master, and the absence of rashness on 
the part of the servant.” 

In Whar. Neg. § 221, it is said to be the rule in this country 
“that a servant does not, by remaining in his master’s employ, 
with knowledge of defects in machinery he is obliged to use, 
assume the risks attendant on the nse of such machinery, if he 
has notified the employer of such defects, or protested against 
them, in such a way as to induce a confidence that they will be 
remedied. The only ground on which this exception can be 
justified is, that in the ordinary course of events the employee. 
supposing the employer would right matters, would remain in 
the employer’s service ; and that it would be reasonable to ex- 
pect such continuance. But this reasoning does not apply to 
eases where the employee sees that the defect has not been 
remedied; and yet exposes himself to it. In such case, on the 
principles heretofore announced, the employer’s liability in this 
form of action ceases. He may be liable for breach of prom- 
ise; but the cansal connection between his negligence and the 
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injary is broken by the intermediate voluntary srenmption of 
the risk by the employee.” Whar. Neg., $$ 323-4; Beach 
Cont. Neg., $§ 64, 64, 140; Wood, Master and Servant, § 328; 
Cooley on Torts, 674; Daniels v. Clegg, 28 Mich. 52; Zan- 
ner v. L. & N. R. BR. Co., 60 Ala. 621; Cook »v. Cent. R. 
R. & B. Co., 67 Ala. 533; Haley »v. "Hah. 30 N. Y. 208. 

Contributory negligence, like negligence itself, is a question 
for the jury, when ‘the testimony is ‘indeterminate, and anything 
is left to be inferred by the jury. It is a question of law, how- 
ever, when the facts are clearly made known, and the course 
which common prudence dictates can be readily discovered, 
M. & C. R. R. Co. v. Copions, 61 Ala. 376; Cook v. Cent. 
R. R. & B. Co., 67 Ala. 532; Ala. Gr. So. R. BR. Co. v. 
Hawk, 72 Ala. 112; Fernandes v. Sac. R’y Co., 52 Cal. 45; 
Flynn v. Kansas City &e. R. R. Co. 47 Amer. Rep. 99; 
S. C. 98 Mo. 195; Hough v. Railway Company, 100 U.S. 
2013; Union P. Py Co. v. Fray, 15 Amer. & Eng. R. KR. 
Ca. i S. C. Kansas; MeGrath vu N.Y.EGN.E. RR. R. 
Co., 18 Amer. & Eng. R. R. Ca. 5; @. 7. & San A. Py Co. 
v. Drew, 46 Amer. Rep. 261; 59 Tex. 10. 

We need not deny, and do not decide the question, that, un- 
der the facts of this case, negligence on the part of Harrison, 
the superintendent, would be negligence of the Woodward Iron 
Company, and dealt with as such, Fore v. Fitchburg hh. R. 
Uo., 110 Mass. 240; ve v. Holbrook, 57 N. Y. 517; 
Crutchfield v. R. & D. R. R. Co., 98 N. C. 300. According 
to plaintiff's testimony—and we are discussing this case as 
shown on his testimony alone—it is probable there was negli- 
gence in permitting the defective joint in the steam pipe to re- 
main out of repair for two days after being notified of it. The 
real question presented is, whether there was proximate con- 
tributory negligence on the part of plaintiff. Carried t6 its 
extremest tension, the testimony fixes negligence on the cor- 
poration only in its failure to repair the leaky joint in the steam 
pipe. It not being shown that the persons above the surface 
and about the engine had any notice that the sump was out of 
order, or that Jones was away from the switch, or in any place 
of danger, no fanlt or negligence can be predicated of the 
single act of letting the empty car down the “> Was there 
negligence on the part of Jones, the plaintiff ? e think there 
was. He knew the car was above, and was liable to descend at 
any moment. He knew the switch was so set, that the car 
would descend to him on the very track he was standing 
on. He knew steam was escaping from the steam pipe, and 
must he not have known the shaft was being choked with it? 
Having with him his miner’s lamp, by the light of which he 
was working, is it possible he would fail to observe the accu- 
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mulation of steam or smoke, and consequent obscuration of his 
vision? If the noise was so great that he could not hear the 
approaching ear, should he not have adopted some measure to 
avert the impending danger ¢ 

We are not, and can not be supposed to be cognizant of the 
details and wants of the service plaintiff was engaged in. Con- 
ceding that to relieve the nozzle of the hose of the mud acen- 
mulated in it, it was necessary that he should stand on the track 
of the railroad, this does not relieve him of the imputation of 
negligence in being there at the time he wasinjured. It would 
seem impossible for him to have been ignorant that the shaft 
was so filled with steam as to prevent his seeing the approach- 
ing car, situated as he was, and working by the light of his 
miner’s lamp. He certainly could have abstained from stand- 
ing on the railroad track, until danger was passed by the empty 
car passing down, or, he could have placed his negro assistant 
above him, to give him notice of the approaching ear. And, 
notwithstanding his orders were not to stop a descending car, 
unless there was a loaded one ready to be carried back, he cer- 
tainly would have felt authorized to disregard such order and 
stop the ear, if the work at the sump was so ‘pressing that it 
could not be delayed until the car passed below. Viewed in 
any light, the plaintiff was guilty of negligence which contrib- 
uted proximately to the injury. 

Applying the foregoing principles, charge No. five of those 
asked by defendant ought to have been given. Charge num- 
bered two should also have been given, if it were not ‘that one 
clause in the hypothesis has no evidence to support it. That 
clause is “If you believe, from the evidence in this case, that 
the plaintiff turned switch,” &e. There is no evidence tend- 
ing,to show who turned the switch. This, even though imma- 
— would justify - refusal. Sy ny ». Brown, 75 Ala. 

M. & KE. L’y Co. v. Kolb, 73 Ala. 396. 
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Moore v. Spier. 
Contest of Will. 


1. Appeal ; when dismissed.—An appeal from a decree rendered on 
the contested probate of a will, taken within thirty days from its rendi- 
tion, will not be dismissed on motion, because the ‘citation was not 
served for several months after the appeal was sued out. 


2. Same; irregularity in waived by joinder in error.—In such case, 
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the appellee might, it seems, have had an affirmance on certificate, but 
the irregularity is waived by a joinder in error without objecting to it. 

3. Will; how attested.—The attesting witnesses to a will are re- 
quired to sign it in the presence of the testator (Code, § 2204), but not 
in the presence of each other. 

4. Findue influence ; when burden on legatee or devisee to disprove. 
Under the rule laid down by this court in former cases (Waddell v. La- 
nier, 62 Ala. 347; Shipman v. Furniss, 69 Ala. 564), when the principal 
devisee and legatee occupied a confidential relation to the testatrix, 
though related to her by consanguinity more distantly than the con- 
testants, the burden of proof is on him to show that the will was not 
procured by fraud or undue influence. 

5. Sale of land devised, only revocation pro tanto.—A sale of the land 
devised, subsequent to the execution of the will, while it might operate 
a revocation pro tanto of the will, would not invalidate it entirely, nor 
prevent its probate as to the other property embraced in it. 

6. Evidence as to mental condition of testatrix ; when competent.—Be- 
fore a witness can be allowed to testify as tothe mental condition of the 
testatrix, it must be first shown that his acquaintance had been so inti- 
mate, and had continued for such a length of time, as justified the for- 
mation of a correct judgment as to her mental status and habits. 

7. Same.—While the proper inquiry is as to the mental status at the 
time the will was executed, evidence as to its condition at a former 
time is relevant; and when weakness of mind resulting from senility 
is urged against the will, it is competent for the proponent to adduce 
evidence showing that, subsequent to the date of the will, no appear- 
ances of imbecility were exhibited. 

8. Same.—A witness, having knowledge of the facts, may testify 
that the testatrix was firmin her views and convictions, or, on the other 
hand, that she was capable of being easily influenced ; but not that her 
character in the community was that of one easily influenced. 


Appkat from Wilcox Probate Court. 
Heard before Hon. Tuos. L. Cocnran. 

In the matter of the last will and testament of Elizabeth 
Savage, deceased, which was propounded for probate on the 
11th April, 1884, by James B. Spier, the executor and prin- 
cipal beneficiary named therein. The probate of the ingtru- 
ment was resisted by Leonard Moore and other relatives of the 
testatrix upon the grounds or specifications hereinafter set out. 
The proceedings attacking the validity of the will were begun 
in the Probate Court, but subsequently transferred to the Reg- 
ister in Chancery on account of the incompetency of the pre- 
siding judge. 

The grounds of contest embraced in the specifications or 
pleas filed by the contestants on the hearing before the register 
were, in substance, that the deceased was mentally incapable of 
making a lawful will at the time of its execution; that she was 
not “of sound mind and disposing memory ;” that said sup- 
posed will was not executed in manner and form as required 
by law; that said supposed will was obtained by undue influ- 
ence exerted by the proponent; and that the said will was ob- 
tained by the fraud of said James P. Spier. As shown by the 


bill of exceptions, which purports to set out all the evidence, 
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the execution of the will on 14th May, 1866, was duly proven 
by the attesting witnesses. By its terms, almost her entire 
estate, after a few unimportant bequests to other relatives, was 
left to James P. Spier, the proponent, who was a cousin of the 
deceased, and was employed at the time and until her death in 
March, 1883, as a superintendent upon her place in said county. 
Numerous witnesses introduced by the contestants testified as 
to the mental capacity of Mrs. Savage; the substance of their 
testimony being that the testatrix was “childish” and subject 
to frequent spells of causeless weeping; that at times she was 
possessed by a hallucination that she was in a “starving condi- 
tion ;” and was somewhat addicted to the use of spirituous 
liquors, though the testimony was in conflict as to the extent 
of her indulgence in this habit. The contestants adduced 
other testimony as to peculiarities and eccentricities of the de- 
ceased, one of which was an indiscriminate habit of addressing 
acquaintances and strangers as “honey.” Some of contestants’ 
witnesses, however, testified that the deceased, at times, ‘ had 
as good a mind as any woman” and was a “good business 
woman” and “not easily influenced.” One of the witnesses 
introduced by the contestants testified that her mind “was very 
good in 1865 and 1866.” The evidence adduced by the pro- 
ponent to sustain the will tended to show that the testatrix was 
a woman of no little business capacity ; that her indulgence in 
spirituous liquors was not immoderate; that the various pecu- 
liarities testified to by the contestants’ witnesses resulted from 
an over affectionate disposition and not from mental weakness, 
and that she was not easily influenced by others. As further 
shown by the bill of exceptions, the contestants introduced in 
evidence a conveyance dated 10th October, 1867, by which the 
said Elizabeth Savage transferred to the proponent, for a recited 
consideration of $9,673.00, certain lands located in Wil- 
cox county, together with a number of mules, horses, and 
other personal property. The greater part of the property 
- thus conveyed was substantially the same as that embraced in 
the will. The contestants requested the court to charge the 
jury: “That under the laws of Alabama, if the testatrix, after 
the making of her will, sold and conveyed, and before her 
death received the purchase-money for, the property so sold 
and conveyed by her, such sale and conveyance and payment of 
the purchase-money before her death, is a revocation of said 
devise, so far as the property so sold, conveyed and paid for is 
concerned.” This charge the court refused to give, and the 
contestants duly excepted. For the purpose indicated in the 
opinion of the court, the contestants offered in evidence the 
will of John McCondichie, the father of the testatrix, which 
contained the following: “‘ Now while 1 wish my above named 
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daughter, Elizabeth Savage, to enjoy life, / am far from 
wishing a profligate vise maile of her portion, and that it may 
not be, | wish it to be under the inspection of her brothers, 
Jay and John McCondichie, bat they are not at any time to 
take away, or deprive her of an economical use of this prop- 
erty during her life.” To the introduction of this will, and 
to the introduction of the above clause thereof, the proponent 
objected ; the objection was sustained by the court, and the 
contestants excepted. The contestants also reserved excep- 
tions to the action of the court in refusing to allow Leonard 
Moore, one of contestants’ witnesses, to be asked *“* whether or 
not he knew the condition of Mrs. Savage’s mind in 1866 ;” 
and in permitting one Warren Thompson, a witness for pro- 
ponent, to testify to the general character of Mrs. Savage in 
the community in which she lived “as to whether or not she 
was a woman easily influenced.” 

As recited in the bill of exceptions, “the court, in the gen- 
eral charge, charged the jury as follows as to what, in law, was 
an execution ef a will: that if a will is in writing, signed by 
the testator, or by some one for him, in his presence, by his re- 
quest, and attested by two witnesses in the presence of the 
testator, it is executed in the manner and form prescribed by 
law.” To this charge the contestants excepted. The contest- 
ants further excepted to the refusal of the court to give the 
following charges, numbered respectively 12 and 15, which, 
with numerous others, were requested in writing: “If the jury 
believe, from the evidence, that the deceased was, at the time 
of the execution of said alleged will, an aged woman, and had 
a weak mind and memory, although she might not be legally 
incompetent to make a will, yet the will of such a person 
ought not to be sustained, unless it appeared that such disposi- 
tion of property had been fairly made and emanated from a 
free will without the interposition of others.” “The existence 
of confidential relations between the testatrix and legatee, or 
devisee, excites the suspicion and jealousy of the court, and 
casts upon the proponent of the will the duty of showing, by 
atlirmative evidence, the testatix's capacity, volition and free 
agency.” 

The assignments of error include the rulings above noted, 
with numerous others not necessary to be set ont. 


S. J. Cusnnne, for appellants. 





Jones & Jones, and Jonn Y. Kitparrick, contra. 






SOMERVILLE, J.—The motion to dismiss the appeal can 


not be sustained. It was taken within the thirty days allowed 
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by the statute, so far as appears from the record. The notice 
or citation, it is true, was not served for several months after- 
wards, but this irregularity affected only the question as to 
when the appeal should stand for trial, and not the jurisdic- 
tional validity of the appeal itself, which became complete 
when it was prayed for and the requisite security given. Wdl- 
lingham v. Hovwell, 34 Ala. 680. The appellee, it may be, had 
his remedy for this delay by requesting a judgment of aftirm- 
ance on production of the proper certificate from the court be- 
ow. But thishe did not do. The irregularity, moreover, was 
waived by the joinder in error without previously interposing 
the objection. Mobile Mut. Ins. Co. v. Cleveland, 76 Ala. 
321; Bolling v. Jones, 61 Ala. 508; 1 Brick. Dig. 103, §§ 289- 
290. 

The instruction of the court to the jury was free from all 
error so far as it defined what was-requisite in law to the me- 
chanical execution of a will. The statute requires wills, other 
than those that are nuncupative, to be “in writing, signed by 
the testator, or some person in his presence and by his direc- 
tion, and attested by at least two witnesses, who must sub- 
scribe their names thereto in the presence of the testator.” 
Code, 1876, § 2294. It is not required that the witnesses 
should sign in the presence of each other. Z/offman v. Hoffman, 
26 Ala. 535. 

The question of chief importance in the case is that of undue 
influence which is alleged to have been exerted by the appellee 
upon the mind of the testatrix in procuring the execution of 
the will in contest. It is not only proper but necessary for 
us to say, that we find no positive evidence in the record which 
tends to show the exercise of any influence, which is in its na- 
ture essentially fraudulent, involving, as it does, a resort to im- 
proper arts or cireumvention, operating to induce one to confer 
a benefaction contrary to his deliberate judgment, reason, and 
discretion. Bigelow on Frauds, 288 ; 1 Redfield on Wills, 530. 
Hence many of the charges, which may be interpreted to assume 
the existence of such influence, were properly refused, because 
they were, for this reason, faulty and misleading. 

It is made to appear, however, that a confidential relation 
existed between the devisee, Spier, and the testatrix at the time 
of the exeention of the will, which was on the fourteenth day 
of May, 1866. He was her trusted agent, having the general 
management of her property and business, being employed at 
a stipulated salary payable by the year. Though a kinsman by 
consanguinity, he was not so nearly related to her as were some 
of the contestants. By great kindness towards the testatrix he 
had acquired an influence over her which, though it may not 
have been illegitimate, was very great. Mrs. Savage was about 
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sixty-eight years of age at the time she executed the will, and 
was simple-minded, although not, perhaps, of strictly feeble in- 
tellect. Being occasionally addicted to drinking, she was some- 
times of eccentric manners and ey hysterical. The 
value of the property left by the will was about ten thousand 
dollars, being substantially all owned by the testatrix, except a 
few legacies, purely nominal in amount, left to other relatives. 

Under the rule laid down by this court in Shipman v. Fur- 
niss, 69 Ala. 555, 564, and Waddell v. Lanier, 62 Ala. 347, 
the burden of proof, in our opinion, was cast on the devisee to 
show that the will in question was not superinduced by fraud 
or undue influence, but was the result of free volition on the 
part of the testatrix. We need not add anything more here by 
way of discussion to what is said in those cases, except that this 
rule as to the burden of prvof is one of public policy, designed 
to prevent the abuse of certain confidential relationships, and 
to preserve them free from the taint of an overreaching selfish- 
ness. 

The court, under the influence of this rule, should have 
given the twelfth and fifteenth charges requested by the con- 
testants. 

Conceding that the sale of the land to the appellee was a re- 
vocation of the will so far as the land itself was concerned, it 
would not invalidate the will i toto. The instrument might 
still be valid and operative as to the other property of the testa- 
trix, and, if so, should be admitted to probate as to it. The 
twenty-fourth charge, failing to recognize this principle, was 
properly refused. Zaylor v. Kelly, 31 Ala. 59; Welsh v. 
Pounders, 36 Ala. 668; Code, 1876, § 3287. 

The other charges, bearing on the subject of undue influence, 
except the fourth, were abstract or otherwise misleading, and 
their refusal imputes to the court no error. 

The witnesses, who were examined as to the condition of Mrs. 
Savage’s mind at the time of making the will, should have 
been required first to show that their acquaintance with her had 
been sufficiently intimate and long to justify the formation of a 
correct judgment as to her mental status and habits. The rule 
on this subject is discussed at length in Ford v. The State, 71 
Ala. 385, and will be a sufficient guide upon another trial. 

The proper inquiry was, of course, the condition of the testa- 
trix’s mind on the day the will was executed. Its statws before 
this period was relevant, however, because it may have con- 
tinued in the same condition. So, one of the points urged be- 
ing weakness of mind engendered by senility, it was competent 
to show that, subsequent to the date of the will, her mind was 
free from every appearance of imbecility. 

It was competent to ask witnesses, who showed ample know- 
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ledge of the facts, whether the testatrix was a woman firm in 
her views and convictions, or one capable of being easily influ- 
enced. This would be in the nature of a collective fact. But 
it was clearly erroneous to permit the witness, Thompson, to 
testify that her character in the community was that of one 
easily influenced. This was not a case where proof of charac- 
ter was admissible. It was an attempt to establish a substan- 
tive fact by public repute. 

So the estimate in this particular, or any analogous one, in 
which she may have been held by McCondichie, could not be 
proved by declarations made-in the latter’s last will, as was 
sought to be done by the appellants. This evidence was obvi- 
ously hearsay, and was properly excluded from the jury. 

The judgment of the probate court is reversed and the cause 
remanded. 


Johnson v. Kelly, eé al. 
Bill in Kquity for Partition of Lands. 


1. Partition; sale of lands for.—It is well settled by the course of de- 
cisions in this State, that a court of equity is without jurisdiction to 
decree, for partition, the sale of land belonging to adult tenants, with- 
out their consent. 

2. Decree pro confesso; effect of. —A decree pro confesso is an admission 
only of the allegations of the bill which are well pleaded; but, while 
such decree is an admission of the facts alleged, it is not an admission 
that the complainant is entitled to equitable relief, unless authorized 
by the allegations of the bill. 


Appeat from the Chancery Court of Elmore. 

Heard before the Hon. N. 8. Grauam. 

This was a bill in equity filed on 28th February, 1884, by 
W. J. Johnson against Barbara, William and David Kelly for 
the purpose indicated in the opinion. The cause was sub- 
mitted on decree pro confesso, on the original and amended 
bills, and exhibits thereto ; and the chancellor caused a decree 
to be entered dismissing the bill, upon the ground that said 
court had “no jurisdiction or authority to sell the lands of 
adults for the purpose prayed for in the bill.” The decree is 
here assigned as error. 


Warts & Son, for appellant, 
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CLOPTON, J.—The object of the bill is to obtain a decree 
for the sale of lands to effect partition, on the ground that the 
same can not be equitably divided. All the defendants are 
adults, and a decree pro confesso on personal service was entered 
against them. While the jurisdiction of a court of eqnity to 
decree a sale of the real estate of infants for partition is settled 
by the course of decisions in this State, it is equally well set- 
tled, that the court is without jurisdiction to decree a sale of 
the lands of adult tenants for such purpose, without their 
consent. Delony v. Walker, 9 Por. 497; Wilkinson v. Wal- 
ker, 74 Ala. 198; Lyon v. Powell, 78 Ala. 

It is insisted, that the decree pro confesso is aconsent. The 

bill does not aver consent, and none is disclosed by the record. 
A decree pro —_~ sso is regarded as an admission of the alle- 
gations of the bill, which are well pleaded. The defendants 
are not thereby precluded to appear, and contest the decree on 
the merits of the bill. The court will only make such decree, 
as it would have made on the state of the pleadings, had there 
been no default, and the allegations of the bill had been proved. 
Code §§ 3824, 3826. McDonald v. Mo. Life Ins. Co., 56 Ala. 
468. 1 Dan. Ch. Pl. & Pr. 526. While a decree pro con- 
Jesso is an admission of the facts alleged, it is not an admission, 
that the complainant is entitled to equitable relief, unless au- 
thorized by the allegations of the bill; and is not a consent 
that the relief prayed for may be granted. 


Affirmed. 


Leinkauff & Strauss v. Frenkle & Co. 


Bill in Kyquity by Creditors to Set Aside Fraudulent Con- 
veyance of Debtor. 


1. Conveyance by embarrassed or insolvent debtor to creditor ; validity 
as against other creditors.—A bona fide creditor, knowing that his debtor 
is embarrassed, or insolvent even, may use extraordinary haste in col- 
lecting his demand, to the extent of purchasing everything the debtor 
has, leaving nothing for other creditors; but he must pay a reasonably 
fair price for the goods or property purchased, and secure no benefit to 
the debtor which the law would not give him in the absence of the 
contract. 

2. Same.—In this case, the creditor’s demand being $5,700, and he 
purchasing the debt»or’s entire stock of goods at the gross sum of $6,200, 
of which he paid $1,000 in cash, leaving $500 of his debt unsatisfied ; 
these facts bring the case within the principle settled in Levy v. Wil- 
liams, 79 Ala. 171, and stamp the transaction as fraudulent. 

3. (On application for rehearing.) Recital, in conveyance, of partner- 
VoL. LxXxx. , 
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ship of husband and wife, the grantors ; coverture of wife no obstacle to 
decree condemning partnership property.—The com jainants suing as 
creditors of the mercantile partnership of 8. A. M. & Co., alleged to 
consist of S. M. and his wife, and seeking to set aside, on the ground 
of fraud, ¢ sale and conveyance of their entire stock of goods by said 
partnership ; the bill of sale, which was made an exhibit to the bill, 
and in Which the partnership was described as. consisting of the hus- 
band and wife, is sufficient proof of the fact of partnershin, as against 
the unsworn answers of the defendants, averring that the business be- 
longed to the wife alone; and the fact of the partnership being estab- 
lished, the coverture and incapacity of the wife, one of the partners, 
is no obstacle to the decree condemning the goods as the property of 
the partnership. 


Apprat from the Chancery Court of Tuskaloosa. 

Heard before the Hon. Tuomas Cosss. 

The original bill in this case was filed 30th May, 1881, by 
Leinkauff & Strauss, and others, as creditors at large of 8S. A. 
Myer & Co., an alleged mercantile partnership formerly en- 
gaged in business at Tuskaloosa, Alabama, composed of Solo- 
mon Myer and his wife, Sarah A. Myer, against the said S. 
A. Myer & Co. and Louis Frenkle, who was engaged in busi- 
ness at Mobile, Ala., under the firm name of Louis Frenkle & Co. 
The complainant creditors sought to set aside, as fraudulent, a 
conveyance of personal property, executed January 10th, 1881, 
by said Solomon and Sarah A. Myer to the said Louis Frenkle 
& Co., by the terms of which conveyance, a copy of which 
was made an exhibit to the bill, the entire stock of goods, 
wares and merchandise then in the store of the said S. A. 
Myer & Co., together with all the notes, liens, accounts and 
bills receivable held by them, were transferred to the said 
Louis Frenkle & Co. for a recited consideration of $6, 200 
in money—*a large part of said sum of money consisting” as 
recited in this instrament “in indebtedness due from the said 
S. A. Myer & Co. to the said Louis Frenkle & Co. for actual 
cash advances made to said 8S. A. Myer & Co. in the year 
1880.” The bill averred the creation and existence of the 
debts due the several complainants ; and charged that the consid- 
eration recited in said conveyance was wholly, or in large part, 
simulated and fictitious; that the cash advances made to said 

A. Myer & Co., if such advances were actually made, fell 
far short of the amount specified in said conveyance ; that said 
pretended sale, though purporting on its face to be absolute 
and unconditional in its terms, was coupled with a fraudulent 
agreement or understanding and secret trust, and was executed 
in pursuance of a fraudulent and collusive arrangement de- 
signed to enable the said Louis Frenkle & Co. “to receive a 
preference in the payment of their claim against said 8. A. 
Myer & Co. by hindering and delaying other creditors, after 
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payment thereof, and in consideration thereof, to return the 
surplus to said S. A. Myer & Co., or pay over the same upon 
their order, and that said Solomon Myer should be retained in 
said store as a clerk for excessive wages and get his supplies 
therefrom, and derive other benefit from said pretended sale 
to the hindering, delaying and defrauding of complainants and 
other creditors of said S. A. Myer & Co.” The bill further 
alleged that no schedule or inventory was attached to said con- 
veyance ; that said conveyance embraced substantially all the 
available assets of said S. A. Myer & Co., who were insolvent 
at the time, and whose fraudulent purpose in its execution was 
known to and participated in by their co-defendant. Touching 
the disposition of the stock and management of the business 
of said S. A. Myer & Co., subsequent to the transfer to 
Frenkle, the bill contained the following allegations : 

“Par. 7. Complainants further show that there has been 
no change in the place of business of said S. A. Myer & Co., 
but that the same honse used by them is now used by said 
Louis Frenkle & Co., and the goods pretended to be sold have 
remained in said house, and the said store has been kept open, 
and the business continued to all appearance as it was carried 
on by said S. A. Myer & Co. before the pretended sale afore- 
said, and the same sign-board, with the same sign of S. A. 
Myer & Co., has continued unchanged, and the said Solomon 
Myer, the husband of said Sarah A. Myer, has continued in 
said house as salesman, and with the same apparent powers, 
rights and duties exercised by him before said pretended sale 
without any change whatever in the mode, manner, custody, or 
the persons who managed and conducted the business of said 
S. A. Myer & Co. That said Solomon Myer falsely pretended, 
and has falsely pretended since said simulated sale, that he is 
now, and has been, the mere clerk of said Louis Frenkle & 
Co., and that he is working for him on wages as a mere clerk 
or salesman.” The bill contained other allegations, not neces- 
sary to be noted, of facts and circumstances indicating the 
asserted fraudulent character of the conveyance, and prayed 
that the same be vacated and annulled; and that said Louis 
Frenkle be charged with the value of the property which 
came to his hands by virtue of said conveyance; and that the 
same, and the proceeds thereof, be subjected to the payment 
of the demands of complainants. 

Answers were filed by all the defendants specifically deny- 
ing the imputed fraud and asserting the bona fides of the 
transfer to Frenkle. Both Solomon and Sarah A. Myer deny 
that they were partners, the former’s connection with the bus- 
iness of 8S. A. Myer & Co. being stated as that of agent, merely, 


for his wife, who transacted business under the firm name of 
VoL. LXxx. 
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S. A. Myer & Co. The said Solomon Myer averred that his 
employment as clerk by Frenkle, after the transfer, constituted 
no part of the consideration thereof, and that said employ- 
ment was accepted by him in good faith, as a means of earn- 
ing a livelihood; and that he derived no benefit from said 
business other than his compensation as such clerk. In his 
answer to the bill, the defendant, Frenkle, averred that the 
sale in question was unconditional and effected in good faith 
to secure the payment of an indebtedness due him from said 
S. A. Myer & Co. of $5,740.72 for cash advances actually 
made said firm between designated dates; that the difference 
between this sum and $6,200 (the consideration recited in the 
bill of sale) “ was paid to S. A. Myer & Co. at the time of said 
sale or shortly after.” However, in his deposition, the said 
Frenkle states that he “ bought the stock for $5,200 and placed 
it to the credit of’ Meyer, and “I bought the notes, books 
and accounts for $1,000, for which I gave my firm’s note at 
ninety days. This note was paid at maturity, but I do not 
know who held the note when it was paid.” 

The evidence adduced was voluminous, and it is not neces- 
sary to an understanding of the opinion that it should be here 
summarized. Upon final hearing, upon pleadings and_ proof, 
the chancellor was of opinion that complainants were not en- 
titled to the relief sought, and caused a decree to be entered 
dismissing the bill. This decree is here assigned as error. 


VanHoosr & Powe tt, for appellants. 
Woop & Woon, contra. 


STONE, C. J.—The sale of 8S. A. Myer & Co. to Frenkle 
was certainly gotten up and consummated in very great haste, 
and without those preliminary formalities which usually attend 
so grave transactions. To purchase, at a large gross sum, a 
stock of merchandise, entire, then being sold at retail, and with 
it all the unpaid dues, including notes and accounts, of the 
amount or availability of which the purchaser could have no 
personal knowledge; and this in a few brief hours, and solely 
on the representation of the seller as to quantity and value, 
certainly betrays a blind confidence, or recklessness, rarely met 
with in commercial circles. Add to this the pretended ignor- 
ance of Frenkle, the purchaser, that Myer, the seller, was in- 
solvent, or in failing cireumstances. Viewed in the most char- 
itable light, there are many suspicious circumstances attending 
this transaction.— Delaware v. Ensign, 21 Barb. 85; Griswold 
v. Sheldon, 4 Comst. 580. Still, although Myer & Co. may 
have been insolvent, and that fact fully known to Frenkle, if 
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the latter was a bona fide creditor of the former, the law au- 
thorized him to use extraordinary haste in collecting his de- 
mand, even to the extent of purchasing everything Myer 
owned; thus leaving nothing for the other creditors. The 
limitations on this right are, that in purchasing as a means of 
collecting his own demand, he shall pay a reasonable, fair price 
for the goods or property received in payment, and that he 
shall, by the contract, secure to the vendor no benefit, which 
the law would not secure to him in the absence of the con- 
tract. He must not go beyond the permissible purpose of se- 
curing his own demand.—Crawford v. Nirksey, 55 Ala. 282; 
Lehman, Durr & Co, v. Kelly, 68 Ala. 192; Lipscomb v. Me- 
Clelland, 72 Ala. 151; Meyer v. Bromberg, 74 Ala. 524; 
Hodges v. Coleman, 76 ’Ala. 103; Levy v. W illiams, 79 Ala. 
171. 

The so-called firm of S. A. Myer & Co. consisted alone of 
Mrs. 8S. A. Myer. The testimony of Frenkle (and it is not 
contradicted) shows that Mrs. Myer—S. A. Myer & Co.—was 
indebted to him, Frenkle, balance of account, in the sum of 
fifty-seven hundred dollars. The merchandise and bills re- 
ceivable were estimated and purchased by Frenkle at the sum 
of six thousand two hundred dollars. Of this sum five thou- 
sand and two hundred dollars were credited on the indebted- 
ness to Frenkle. The remaining sum—nine hundred or one 
thousand dollars—was paid by F renkle to Myer, either in cash, 
or in notes afterwards paid. The bill of sale shows the sale of 
merchandise and bills receivable was one entire and single 
transaction, for a gross sum. There is nothing in the plead- 
ings or testimony which shows, or tends to show, that Myer, 
or Mrs. Myer, had any right or claim to any part of the prop- 
erty sold, which exempted it from liability for their debts. 
The facts and circumstances in evidence force us to the con- 
clusion that Frenkle, when he made the purchase, knew S. A. 
Myer & Co. were unable to meet their liabilities, and, in fact, 
were insolvent. Now, if Myer, when the trade was being ne- 
gotiated, demanded the payment of nine hundred or one thou- 
sand dollars as a condition of making the sale, this was an addi- 
tional notice to Frenkle, which should have put him to careful 
inquiry. And if this money payment was not required by 
Myer asa condition of the sale, why did Frenkle pay him so 
much money, and leave a balance of over five hundred dollars 
of his own claim unsatisfied? He went beyond the permissible 
purpose of securing payment of his own demand, and enabled 
Myer to defraud his other creditors. The case falls within the 
principle settled in Levy v. Williams, supra. 

The decree of the chancellor is reversed, and a decree here 


rendered, granting to complainants relief. 
VoL. LXxx. 
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It is therefore ordered and decreed that the bill of sale and 
conveyance made by Solomon Myer and Sarah A. Myer to 
Lonis Frenkle & Co.—bearing date January 10th, 1881,—Ex- 
hibit A. to the bill,—be set aside as fraudulent, and held for 
nought. And a reference to the register is ordered, requiring 
him to state an account, showing the several amounts due the 
several complainants, with interest to the coming in of the re- 
port. Also, the value of the merchandise and bills receivable, 
transferred by Solomon and Sarah A. Myer to Louis Frenkle 
& Co., with like interest. 

In taking the account, he will consult the admissions in the 
pleadings, the testimony on file, and any other legal testimony 
that may be offered. He will report his findings to the 
Chancery Court. All other questions are reserved for the 
chaneellor’s ruling. 

Reversed and remanded. 


{Nore ny Rerorrer.—In response to an application for a re-hearing, 
filed by counsel for appellee, the following opinion was delivered :} 


STONE, C. J.—It is urged before us, as a ground for re- 
hearing, that Mrs. S. A. Myer was the sole member of S. A. 
Myer & Co.; that she has been all the while a married woman, 
and, being such, she was incapable of making a binding con- 
tract for the payment of money.— Dreyfus v. Wolffe, 65 Ala. 
496; Cook v. Meyer, 73 Ala. 580. From this premise, it is 
contended, that the complainants in this suit, showing them- 
selves to be creditors of S. A. Myer & Co., can only claim to 
be creditors of Mrs. Myer, and she not being bound by any 
promise she may make, complainants have failed to show them- 
selves creditors by any lawful demand which can give them a 
standing in court. 

The bill is filed against S. A. Myer & Co., composed of 
Solomon Myer and Sarah A. Myer, his wife. It proceeds 
against them as partners, and seeks to condemn only the mer- 
chandise and effects, which had been of the firm effects of 8. 
A. Myer & Co., and which it avers had been fraudulently dis- 
posed of. Sworn answers to the bill were waived, and the an- 
swers were put in without oath. The answers deny that Solo- 
mon Myer was a member of the firm, and set up that S. A. 
Myer, the wife, was trading alone, employing the name 8. A. 
Myer & Co. The bill of sale, or conveyance, by which the 
merchandise and effects were conveyed to Louis Frenkle, is 
made an exhibit to the bill, and is a part of the record. That 
conveyance is in the following language: “This agreement of 
purchase and sale, made this 10th day of January, 1881, by 
and between Sarah A. Myer and Solomon Myer, of the firm of 
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Sarah A. Myer & Co. of the county of Tuscaloosa in said State, 
and Louis Frenkle, composing [the firm] of Louis Frenkle & 
Co. of the city of Mobile, witnesseth,” &c. This is the only 
evidence found in the record bearing on the question of the 
constituent membership of the mercantile house of 8. A. Myer 
& Co. Neither Solomon Myer nor S. A. Myer was examined 
as a witness in this cause. This evidence, unrebutted and un- 
explained, is sufficient prima facie proof that Solomon Myer, 
and 8. A. Myer, his wife, were partners, doing business in the 
name of 8. A. Myer & Co. 

In a proceeding against a firm or partnership, to subject 
partnership effects to the payment of a partnership liability, it 
is no defense that one of the partners was a married woman at 
the time the liability was incurred. The firm, and the firm 
effects are liable, notwithstanding some of the partners were 
not sui juris.— Yarbrough v. Bush, 69 Ala. 170. 

The application for a rehearing must be overruled, and the 
decree heretofore rendered adhered to. 


Bates et al. v. Kelly. 


Billin Equity to Establish Resulting Trust and Remove Cloud 
on Title. 


1. Resulting trust ; when arising; may be established by parol evi- 
dence.—A resulting trust arises, by operation of law, in favor of the 
person who advances the purchase-money of land, though the title be 
taken in the name of another; or in favor of the person for whom it is 
advanced by way of loan, the title being taken in the name of the lender 
as security for its repayment; and this trust, not being within the stat- 
ute of frauds (Code, § 3199), may be established by parol evidence. 

2. Same.—The court analyzes the evidence in this case, and holds, 
as the chancellor held, that the writings fully establish a resulting trust, 
notwithstanding irreconcilable conflicts in the testimony of the parties. 

3. Purchase with notice of facts out of which resulting trust arises.—A 

urchaser of the land from the party in whose name the title is taken, | 
aving notice of the facts out of which the resulting trust arises, can 
not clain? protection against it. 

4. Offer to do equity ; what se ge offer in the bill to do equity, 
by paying the money advanced with interest, is suflicient, when it is 
shown that a prior offer or tender would have been useless, the defend- 
ants repudiating the trust sought to be enforced against them. 


Apprat from Jefferson Chancery Court. 

Heard before Hon. Tuomas Cosss. : 

This was a bill in equity exhibited on 4th March, 1882, by 
George C. Kelly against Horatio B. Tulane and Louis A. 


VoL. Lxxx. 
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Bates, and alleged, in substance: That on a specified date 
complainant entered into an oral contract with H. B. Tulane, 
whereby said Tulane was to advance to complainant, as a loan, 
the sum of $4,050.00 to be expended by complainant in the 
purchase of a lot in the city of Birmingham and the erection 
thereupon of a suitable storehouse to enable said George C. 
Kelly to carry on a hardware business; that complainant was 
to be allowed from one to five years for the repayment of the 
amount borrowed, which, meanwhile, was to bear interest at 
the rate of eight per centum per annum, payable in quarterly 
annual installments ; that complainant was to have all benefit 
of enhanced value of the property and make good to Tulane 
all loss resulting from its depreciation; that having full con- 
fidence in said H. B. Tulane (he being the uncle of complain- 
ant’s wife), the said Kelly purchased from G. H. Gibson the 
lot in question for a designated amount, and in order to 
secure the payment of the money borrowed by complainant, 
the conveyance was executed directly to said Tulane from said 
Gibson, and the deed, a copy of which was made an exhibit to 
the bill, delivered to Tulane as security for the repayment of 
the loan. The bill further alleges that complainant erected on 
said lot a commodious brick store-house, of which he has had 
continuons possession carrying on the hardware business therein 
profitably, and that said lot and improvements have enhanced 
in value fifty or seventy-five per cent. and are daily enhancing 
in value; and that complainant has complied with his under- 
taking by paying said interest installments as they fell due. 
The bill further averred that “about the 19th day of Angust, 
1881, Louis A. Bates, a brother-in-law of said George A. Kelly, 
and nephew of said Tulane, visited the city of Birmingham, 
Ala., and went from there to Wetumpka, Ala., where said 
Tulane resides, and falsely and fraudulently represented to him 
that said George C. Kelly wished him (said Tulane) to convey 
said property to him (said Bates,) and under the influence of 
such false and fraudulent representation, obtained the convey- 
ance of said Tulane to him, conveying said property to him 
(said Bates) ; and the said Bates paid (it seems) said Tulane a 
‘part of the purchase money for said property, and gave him a 
mortgage on said land and improvements to secure the bal- 
ance” —which conveyances were duly recorded, copies thereof 
being appended to the bill as exhibits. The bill concludes 
with an offer of complainant to do equity in the premises and 
offers “to bring into court all the money borrowed by him of 
said Tulane and interest, to pay up such borrowed money as 
before stated,” and prays that the te: title in said lot of land, 
&c. be divested out of said L. A. Bates and invested in com- 
plainant ; that the deed of Tulane and the mortgage of Bates 
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upon complainant’s title; and that said Tulane be required, 
upon payment to him of the borrowed money, with interest 
thereon, to make complainant a proper conveyance “freed of 
said fraudulent conveyance above stated.” The defendants 
demurred to the bill, assigning, ¢nfer alia, as grounds of de- 
murrer: The statute of frauds: that the bill contained no 
averment that respondent, Bates, purchased the property in 
controversy from said HI. B. Tulane with knowledge of the 
alleged equities of complainants in said property ; and that 
the averments of said bill showed that the complainant had 
not paid into court the amount due said Tulane with interest 
thereon. The chancellor overruled the demurrers, and answers 
were filed by each of the defendants. H. B. Tulane, answer- 
ing the bill, denied that a Joan was contemplated by him when 
he advanced to complainant the money used in the purchase 
of the lot, and the erection of the improvements thereon, and 
averred the following to be a “true statement” of the facts in 
relation to said purchase: “On or about the first day of Novem- 
ber, 1880, one Jared Bates, the brother-in-law of this respond- 
ent, and the father-in-law of the complainant, being desirous 
of assisting the complainant and his wife, the daughter of said 
Jared Bates, proposed to this respondent that if he would fur- 
nish the money and buy a business lot in the said city of Dir- 
mingham, and build a store-house thereon, and would permit 
the complainant to occupy the said store, as a tenant of this 
respondent, at an cama candid of eight per cent. upon the ac- 
tual cost of said lot and store-honse, with the joint and not 
several privilege upon the part of said Jared Bates and his . 
wife, Artemese Bates and George C. Kelly of buying the said 
lot and store-house, at any time within the five years, by pay- 
ing to this respondent the actual cost thereof, then the said 
Jared Bates and his wife would execute to this respondent a 
mortgage upon a house and lot owned by the said Jared Bates 
in Wetumpka, Elmore county, Alabama, for the value of said 
house and lot, which should be held by this respondent, as an 
indemnity against any loss that he might sustain by reason of the 
depreciation in value of the house and lot in Birmingham, 
Alabama.” The respondent, Tulane, further alleged that, re- 
lying upon the promise of said Jared Bates to indemnify 
him by mortgage, as proposed, he bought the lot in controversy 
and erected upon it the brick store house; that said George 
C. Kelly’s connection with the purchase of said lot and the 
erection of the said improvements was merely that of agent 
for respondent; and “under the terms of the said agreement 
with said Jared Bates, the said Kelly was to occupy the said 
store house as the tenant of this respondent at the rental afore- 
VoL, LXxx. 
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said; and to have jointly with Jared Bates and Artemese 
Bates the right to purchase said house and lot in the city of 
Birmingham as aforesaid; bat the complainant was in no 
event to have severally and alone any re right.” The said 
Tulane admitted writing the letter appended to complainant’s 
bill as “Exhibit A,” (the material portion of which is copied 
in the opinion), but alleged that said letter referred tc fhe 
agreement that had been made with said Jared Bates; that 
said Bates and wife declined to execute to respondent the 
mortgage which they had agreed to execute as aforesaid ; that 
thereupon respondent became dissatisfied with his purchase 
and sold and conveyed said lot to his co-defendent, L. A. 
Bates, and that said sale was not induced by any fraudulent 
representation on the part of said Bates. The defence pre- 
sented by the answer of respondent, Bates, was practically 
identical with that of said Tulane. Upon final hearing, on 
pleadings and proof, the chancellor was of opinion that the 
evidence adduced (which was voluminous oa contradictory) 
sustained the allegations of complainants bill, and caused a 
decree to be entered granting the relief prayed. The character 
of the evidence is sufficiently indicated by the opinion. The 
receipt therein referred to, omitting the signature, is in the 
following language: “Received of George C. Kelly, eighty 
one dollars in full payment of first quarter’s interest on pur- 


chase money for property occupied by him as a store and 
residence up to August Ist, 1881.” 

The overruling of defendant’s demurrers and the decree 
rendered, are here assigned as error. 


Hewrrr & Wacker, and Thos. H. Warrs, Sr., for appellants. 
Joun T. Terry, contra. 


[somervitte, J.—It must be admitted that, if Tulane 
advanced the money in controversy to the complainant, Kelly, 
by way of a loan, and had the title of the land, which was 
purchased with it, taken to himself as security for its payment, 
he would hold the property upon a resulting trust for Kelly, 
and upon the repayment of the amount, would be compelled 
to convey, so far as he himself is concerned.— ose v. Gibson, 
71 Ala. 35; Boyd v. McLean, 1 John. Ch. 582; Lehman v. 
Lewis, 62 Ala. 129; Perry on Trusts, § 133; Walker v. Elledge, 
65 Ala. 51; hea v. Tucker, 56 Ala. 450. Such a trust, being 
one which results by implication or construction of law, does 
not fall within the provisions of the statute of frauds, and may 
be established by parol evidence.—Code, 1876, § 2199; Har- 
den v. Darwin, 66 Ala. 55. 
10 
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The question of fact, then, presented is, was the money used 
in purchasing the land invested for and on account of Kelly, 
or was he acting merely as an agent for Tulane in making the 
purchase. There is an irreconcilable conflict in the testimony 
on this point, and the finding of the chancellor is in favor of 
the complainant Kelly. It is our opinion that his conclusion 
is correct. The parties litigant are closely connected by 
affinity, and the litigation originates in a family disagreement. 
The oral testimony bears the natural and customary impress of 
these vitiating influences. We give more weight, therefore, 
to the written memoranda which seem to have passed between 
Tulane and Kelly, touching the subject. In a letter written 
by the former to the latter, bearing date May 13th, 1881, and 
referring to their previous oral.agreement, he says: “Iam to 
give you one to five years to pay\for the property in, you to 
pay me 8 per cent. interest, quarterly, on $4,050; I to give you 
all the benefit of advance in the property, and you to make all 
losses good, if any.” On the first of August, 1881, after Kelly 
had been in the occupancy of the property for several months, 
he paid Tulane the first installment under his agreement, and 
took from him the following receipt: “ Ree’d of Geo. C. 
Kelly eighty-one dollars in full payment of first quarter’s ém- 
terest on purchase money for property occupied by him as a 
store and residence.” 

The real estate in controversy is situated in the city of Bir- 
mingham. It is shown that the lot was bought and the store- 
house upon it constructed by Kelly for his own use and occu- 
pancy asa merchant. It is no where denied that it was pur- 
chased especially for this purpose. It may be that Jared Bates, 
the father of complainant’s wife, as is alleged, agreed to give 
Tulane a mortgage on certain property in Wetumpka to indem- 
nify him against loss, but this, we think, was done entirely in 
the interest of complainant, who was intended to be the sole 
beneficiary of the transaction. The fact that he refused to 
give the mortgage after the money was advanced was immate- 
rial. The promise was verbal and was not binding upon him 
in law, and his failure to perform it did not operate to revoke 
a loan already made to Kelly, or to change its nature. 

The letter and.receipt of Tulane are utterly inconsistent 
with the theory that the money was invested on his own ac- 
count. It is perfectly and naturally reconcilable with the idea 
that it was designed as a loan to Kelly, who was the husband 
of his niece. The payment made is described in both writings 
as a payment of inéerest on the money. Kelly is to have the 
benefit of any advance in price, and to make good any depre- 
ciation in the value of the property below the price paid for 


it; and he is to have the right to redeem the property within 
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five years by paying the amount advanced with eight per cent. 
interest, quarterly. The fact that Kelly exeented no note or 
obligation for the money weighs but little in view of the im- 
portant incident that he had already vested the legal title of 
the property in Tulane by the conveyance from Gibson, as he 
alleges, by way of security. The terms of these writings do 
not harmonize with the view insisted on by defendant’s coun- 
sel, that Tulane was the real owner of this property, and in- 
tended merely to rent it to Kelly. We can discover no 
element of a lease in the transaction. The chancellor has 
found that Tulane held the property in trust for the com- 
aang. and as a security for the payment of the money 
oaned, with interest at the rate stipulated in the written mem- 
oranda, and we fully coneur with him in this conclusion. 

The testimony leaves no room whatever to doubt that the 
defendant, Louis A. Bates, purchased the property with full 
information as to complainant’s equity in it. He can not, 
therefore, be protected as a bona fide purchaser for value with- 
out notice. 

The offer in the bill to do equity is sufficient, a good and 
proper excuse being shown for not having made a tender of 
the amount, admitted to be due, prior to the filing of the bill. 
It is made clearly to appear that Tulane had conveyed the 
property to Louis Bates, and that each of them repudiated the 
claim set up to it by the complainant. The offer would have 
been fruitless, and the law never requires the performance of 
a nugatory act.—Robbins v. Battle House Co., 74 Ala. 499; 
Willard’s Eq. Jur. 297; Hilliott v. Boaz, 9 Ala. 772. 

We discover no error in the decree of the chancellor, and it 
is accordingly affirmed. 


Burford, Adm’x, v. Steele. 


Biil in Equity by Creditor to Vacate and Set Aside Fraudu- 
lent Conveyances of Debtor's Property. 


1. Bill to set aside fraudulent conveyance; when not multifarious. 
Under the rule against multifariousness, several distinct matters wholly 
unconnected, or several defendants against whom the complainant as- 
serts separate demands, the case of each detendant being entirely dis- 
tinct in its subject-matter from that of the others, can not be joined in 
the same bill; but, in the application of this rule to particular cases, 
the court necessarily exercises a discretion, endeavoring to avoid a mul- 
tiplicity of suits, on the one hand, and not to involve a party in op- 
= and expensive litigation in which he has no interest, on the 
other. 
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2. Same.—Where a ward has obtained a decree against his guardian 
on final settlement, he may maintain a bill against the surviving surety 
on the guardian’s official bond, jointly with the personal representative 
of the deceased surety, to enforce satisfaction out of their property ; 
and the surviving surety having executed two mortgages on his prop- 
erty, on successive days, both mortgagees may also be joined as de- 
fendants, under allegations of fraud and want of consideration. 

3. a not included in the statute of non-claim.—Infants are not 
included in the statute of non-claim (Code, § 2598), but they are allowed 
eighteen months after attaining majority to present their claims; and 
the fact that an infant has a guardian, who may and should act for him, 
does not exclude him from the benefit of this exception. 

4. Fraud; when averment of, oe a general charge of 
fraud, without a statement of the facts on which it is founded, is not 
sufficient, it is not necessary that all the facts and circumstances shall 
be minutely alleged; a general averment of facts from which, unex- 
plained the conclusion of fraud arises, is sufficient. 

5. Averment of facts; when not multifarious.—The averment of facts 
as to a distinct matter, as to which no relief is prayed, does not make a 
bill multifarious. 


[Dec. Term, 




























Apprat from Wilcox Chancery Court. 
Heard before Hon. 8. K. McSrappen. 

The bill in this cause was filed on 3d March, 1885, by David 
Steele inst John R. McDowell, Daniel 8. Pritchett, Mrs. 
Harriet McDowell and Mrs. M. Burford, administratrix of P. 
D. Burford, deceased, for the purpose indicated in the opinion. 
The chancellor overruled demurrers interposed by the de- 
fendants to the bill, and his decree is here assigned as error. 
The case made by the bill, and the grounds of demurrer, are 
sufficiently stated in the opinion. 


Jones & Jonzs, 8. J. Cummina, and J. N. Mitver, for ap- 
pellants. 


Joun Y. Kiipatrick, contra. 















CLOPTON, J.—The general rule relating to multifarious- 
ness, forbids that several and distinct matters, wholly uncon- 
nected, or that defendants against whom the complainant asserts 
separate demands, the case of each defendant being entirely 
distinct in its subject-matter from that of his co-defendants, 
shall be joined in thesame bill. The application of the general 
rule to a particular bill must be regulated in exercising a dis- 
cretion necessarily allowed to the courts, by the purposes,—to 
avoid a multiplicity of suits on the one hand, and involving a 
party in oppressive and expensive litigation, in which he has 
no interest, on the other. The complainant, having obtained a 
decree against his guardian on a settlement of his accounts, 
brings the bill to recover the amount of the decree from the 


sureties on his official bond. The decree was rendered March 
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13, 1884. On the next day, McDowell, one of the sureties, 
executed to Pritchett a mortgage on all his real estate to secure 
a recited debt of $7,000.00; and on the succeeding day, he 
executed another mortgage ou the same real estate to his wife 
to secure a recited debt of $6,674.28. Both mortgages are 
assailed as fraudulent, and the mortgagor, and both mortgagees 
are made defendants. To join as defendants, in bills of this 
character, persons claiming different portions of the debtor’s 
property under separate conveyances, is a common practice, 
sanctioned by the courts in the interest of convenience, and of 
doing complete justice. A bill by a creditor, to vacate and set 
aside several conveyances as fraudulent, was held not to be 
multifarious, though the conveyances were to different parts 
of the debtor’s property, executed to different persons and at 
different times.— Russell v. Garrett, T5 Ala. 348; Lehman 
v. Meyer, 67 Ala. 396. Also, where lands were sold in differ- 
ent lots under a decree of the Probate Court, and purchased 
by different persons, it was held, that all the purchasers may 
be made defendants to a bill, seeking to declare a trust in the 
entire lands.—//olt v. Wilson, 75 Ala. 58. The bill has a 
single purpose—the satisfaction of the decree from the prop- 
erty of the sureties. The equitable right of action arises from 
the necessity to the consummation of this purpose, of setting 
aside the mortgages, and removing them as a cloud on the 
title, and an obstruction to an adequate sale of the lands. If 
the titles of the mortgagees be regarded as separate, they only 
constitute separate interests in the questions growing out of 
the subject-matter of the suit, and single object of the bill. In 
such case, the complainant will not be compelled to resort to 
two suits to determine his right to have the property sold, un- 
incumbered by either or both mortgages, in satisfaction of his 
decree. 

It is further contended, that the bill is multifarious, for the 
reason that the administratrix of Burford, one of the sureties, 
is joined as a defendant with the other surety and his mort- 
Bagecs. The suit is brought to enforce a joint and several 
iability. The sureties have a community of interest in the 
subject-matter of the suit. Each is interested in defeating the 
claims of complainant, and if unable to defeat it, in the other 
surety being required to pay his proportion of the liability, 
thus saving the trouble and expense of a new suit for contri- 
bution. If it be conceded, that the demand against the estate _ 
of the deceased surety is a legal demand, his personal repre- 
sentative is a proper party to a suit in equity on the bond, and 
the court having rightfully obtained jurisdiction, founded on 
an equitable right of action against the other surety, will pro- 


ceed and determine the rights, equities and liabilities of all the 
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parties connected with the joint claim asserted by complainant. 
Under such circumstances, the case of either defendant is not 
entirely separate and independent of that of the other defend- 
ants in respect to the subject-matter. 

The statutory requirement, that claims against the estate of 
a deceased person must be presented within eighteen months 
after the same have accrued, or after the grant of letters of ad- 
ministration, does not apply to minors, who are allowed eighteen 
months after the removal of the disability to present the claim. 
Code, § 2598. The fact that the minor has a guardian does 
not exclude the claim from the benefit of the exception. 
Moore v. Wallis, 18 Ala. 458. The exception would be nuge- 
tory in many cases, if the failure of a guardian to present a 
claim, arising from his devastavit, against the estate of a de- 
ceased surety on his official bond, operated to bar the claim. 
The claim was presented in less than eighteen months after 
complainant attained his majority. 

The bill alleges, substantially, that McDowell did not and 
does not owe the mortgagees, as recited in their respective 
mortgages ; that they were made for the purpose of hindering, 
delaying or defrauding complainant, and to screen and protect 
the mortgagor from the payment of the decree; and that all 
the parties “ were each and all alike cognizant of all the facts, 
and the true situation in the premises” when the mortgages 
were made. It may be that the facts, out of which the con- 
clusion of fraud is supposed to arise, might have been more 
directly and fully alleged. But the allegations are sufficient to 
notify the defendants, that the bona jides of the indebtedness 
is assailed, and to put in issue the validity of the mortgages. 
While the general charge of fraud is insufficient, the rule of 
certainty in pleadings in equity does not require that the facts 
and circumstances shall be minutely alleged. General aver- 
ments of facts, from which, unexplained, a conclusion of fraud 
arises, are sufficient.— Pickett v Pipkin, 64 Ala. 520. 

While the bill states the facts relating to the note made by 
the deceased surety, payable to the guardian, and its present- 
ment against his estate, complainant asserts no claim to the 
note and asks no relief respecting it—Juzan v. Toulmin, 
9 Ala. 662. 
Affirmed. 
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Fouche v. Swain. 
Bill in Equity by Junior ae som io Sale of Lands and 


Cancellation of Prior Incumbrances thereon. 


1. Bill to redeem by junior against senior mortgagee.—A bill to redeem, 
filed by a junior against a senior mortgagee, is a recognition of the 
validity of the older mortgage, and must offer to pay the amount due 
on it. 

2. Mortgage filed in office of probate judge ; when operative as record, 
When a mortgage is filed for record in the office of the probate judge, it is 
‘* operative asa record from the day of the delivery to the judge ’’ (Code, 
§ 2149), and not from its subsequent registration. 

3. Compromise of suit to foreclose mortgage ; effect of. —A suit to fore- 
close a mortgage being compromised by agreement of the parties, and 
an absolute deed executed to the mortgagee, although this can not affect 
the rights or equities of a junior mortgagee, it does not impair the lien 
or equitable rights of the senior mortgagee. 


Arpzat from Talladega Chancery Court. 

Heard before Hon. N. 8. Granam. 

This was a bill in equity exhibited on 9th November, 
1881, by Robert T. Fouche against Ebenezer J. Swain and 
others, its allegations presenting substantially the following 
case: Prior to the 14th day of January, 1869, the respondent, 
Swain, had purchased various tracts or parcels of land in said 
county with moneys belonging to the statutory separate estate of 
his wife, Margaret W. Swain, taking the titles in his own name. 
On said 14th January, 1869, the entire realty thus acquired 
was sold and conveyed by Swain and his wife to John T. Prior, 
a resident of Polk county, Georgia, for the consideration of 
$8,600, of which amount $2,000 were paid in cash on the 20th 
day of said month, when the conveyance was proved and re- 
corded. To secure the deferred payments the said Prior exe- 
cuted, contemporaneously with the conveyance to himself, a 
deed of trust in favor of Mrs. Swain, to her husband, the said 
E. J. Swain, as her trustee, on all the lands embraced in their 
deed to him. On the 26th day of April, 1869, the execution 
of the deed of trust was duly proven by one of the attestin 
witnesses thereto, and on the same day the instrament was filed 
for record in the oftice of the probate judge. It was not, how- 
ever, actually recorded until the 12th of the ensuing -August. 
In the period that intervened between the filing for record of 
the deed of trust and its actual registration, the said Prior, being 
indebted to W. 8S. Cothran, Son & Co., a banking house in 
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Rome, Georgia, in the sum of $8,200, executed on 12th May, 
1869, a deed of trust on all the lands in question, to secure his 
said indebtedness—the conveyance being made to H. D. Coth- 
ran, as trustee, and recorded on the day of its execution. The 
bill avers that the said W. 8. Cuthran, Son & Co. had no notice 
of the prior encumbrance of said E. J. Swain, as trustee, for 
his wife, although the records of said county had been care- 
fully examined in the early part of the month of May, 1869. 
The bill further avers the transfer to the complainant, Robert 
T. Fouche, for a stated consideration, of the deed of trust ex- 
ecuted by Prior to W. S. Cothran, Son & Cov., as aforesaid ; 
and the complainant files the present bill as the successor to all 
the interest of said Cothran, Son & Co. in the lands em- 
braced in said deed of trust. 

The bill specifically describes divers conveyances of different 
parcels of the lands in question, supposed to constitute clouds 
upon claimant’s asserted title thereto. Among these are, the 
deed of trust, dated January 14, 1869, given by Prior to 
Ebenezer J. Swain, to secure to Mrs. Swain the unpaid balance 
of the purchase-money for said lands; and the deed from Prior 
to Mrs. Swain, dated October 7th, 1872. This latter deed re- 
sulted from the compromise of the foreclosure proceedings 
instituted by Mrs. Swain, and is sufficiently noticed in the 
opinion. The bill prays that said lands be sold to satisfy the 
unpaid balance of the indebtedness secured by complainant’s 
deed of trust; that the right of John T. Prior to redeem the 
lands be foreclosed ; and, “ to the end that said lands may sell for 
their full and true value” that the various conveyances above 
noted (and others) be declared to be “ void and of no effect ” 
as against complainant’s said deed of trust. 

The action of the court in sustaining demurrers to the bill, 
interposed by Swain and wife, is here assigned as error. 


Parsons & Parsons, for appellant. 
Heri, Bowpen & Knox, contra. 


SOMERVILLE, J.—The interest which the complainant 
claims to the lands in controversy is derived through a junior 
mortgage executed on May 12, 1869, by one Prior to one 
Cothran, as trustee, of the debt secured by which the com- 
plainant is the transferree. 

In whatever aspect we regard the bill—whether as one 
brought by a junior mortgagee to redeem, or to sweep away 
other incumbrances claimed to be invalid, and to foreclose the 
complainant’s mortgage—it is equally lacking in equity. 

If the purpose be redemption, this is a recognition of the 
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validity of the prior mortgage, and it would be necessary to 
offer in the bill to pay the amount due on such superior incum- 
branee, and, in the absence of such an offer, the bill would be 
wanting in equity—Aison & Co. v. Holden, 77 Ala. 515; 
Cramer v. Watson, 73 Ala. 127. 

The bill, however, contains no such offer aud plainly has no 
such purpose as redemption in view. On the contrary, it at- 
tacks the validity and priority of the title acquired by the 
appellee, Mrs. Swain, through a mortgage, or trust deed executed 
for her benefit by Prior on January 14, 1869. 

Under the facts stated in the bill, the truth of which is ad- 

mitted by the demurrer of appellees, the complainant’s title 
was subordinate and inferior to that of Mrs. Swain. This is 
made manifest from the statement of two very plain proposi- 
tions. ; 
In the tirst place, the trust deed executed by Prior for Mrs. 
Swain’s benefit was given to secure a part of the unpaid pur- 
chase money on the land in controversy, and being signed and 
delivered on January 14, 1869, was prior, in point of time, to 
complainant’s mortgage by nearly four months. True it was 
not recorded until after the execution and registration of the 
trust deed under which complainant claims, but it was deliv- 
ered to the probate judge, or, as commonly expressed, was filed 
for record, on April 26, 1869, or more than two weeks before the 
making and recording of complainant’s mortgage. Under the 
statute every conveyance of this kind is “ operative as a record 
from the day of the delivery to the judge,” and such delivery, 
therefore, places the legal and equitable rights of the mort- 
gagee precisely on the same basis as if his mortgage were fully 
and accurately recorded, without even a mistake.—Code, 1876, 
§ 2149; Mims v. Mims, 35 Ala. 23. 

The title of Mrs. Swain being thus superior to complainant’s, 
we can see nothing in the facts of the case by which this 
priority has been lost or forfeited. It is shown that in Janu- 
ary, 1870, a bill was filed by Mrs. Swain to foreclose her trust 
deed against Prior. This suit, however, was compromised, 
and, pursuant to the terms of settlement between the litigants, 
Prior and wife conveyed the mortgaged lands—or more prop- 
erly speaking, their interest in them—to Mrs. Swain by deed 
bearing date October 7, 1872. It may be conceded this deed 
did not affect the rights of complainant, as acquired by the 
transfer to him of the Cothran trust deed, because Prior could 
convey no better title than what he owned. No more did it 
affect the prior mortgage and superior title of Mrs. Swain. 
It may have satistied it as between her and Prior, just as the 
successful prosecution of the foreclosure suit would have done. 
But as to any junior incumbrancer, her superior equity would 
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still be preserved in its full force and vitality. There would 
be but a poor show of logic in holding that this strengthening 
of her title by Mrs Swain, has, after all, but served to weaken 
it. It is common practice for courts of chancery to keep alive 
equitable liens and incumbrances as against strangers or third 
parties. Equity could often be but badly administered with- 
out it. 

There are other grounds, perhaps, upon which the correct- 
ness of the chancellor’s rulings could be sustained, but we de- 
sist from considering them. The demurrer to the bill was 
properly sustained, and the decree is affirmed. 


Allen v. Allen. 


Motion to Set Aside Sale of Lands under Execution during 
Pendency of Appeal in Supreme Court. 


1. Chancellor may entertain mation to set aside sale of lands, under exe- 
cution issued on decree, while appeal pending in this court.—Pending an 
appeal in this court, from a decree rendered in a chancery case, the 
chancellor has no power or jurisdiction to render any further decree 
affecting the rights and equities of the parties; but, having the power, 
common to courts of law and equity, to prevent the abuse of its pro- 
cess, he may entertain a motion to set aside a sale of land under exe- 
cution issued on the decree. 

2. Same.—An appeal lies from a decree dismissing such motion. 

3. System of executing decrees of Chancery Court assimilated to that of 
Circuit Court.—By statutory provision (Code, § 3906), the whole sys- 
tem of executing the decrees of the Chancery Court is assimilated, as 
far as practicable, to that prevailing in the Circuit Court, and like 
writs of execution are allowed in each court in like cases. 

4. Execution against executor or administrator in representative character; 
when may issue against him individually.—After the issue of an execution 
against an executor or administrator in his representative character, 
and its return ‘‘ no property found ’’ on a decree in the Chancery Court, 
as on A mtyamiong: at law, an execution may be issued against him in- 
dividually ; nor is it necessary that another execution, to be levied 
de bonis testatoris should be sent to the county in which he was ap- 
pointed. . 

5. Demurrable defects in petition not available to appellant unless speci- 
fied in demurrer.—In a petition asking to set aside a sale of lands under 
execution, an averment that the land ‘‘was sold for a grossly inadequate 
price,’’ if objectionable as the averment of a legal conclusion, is amend- 
able; and the defect not being specified in the demurrer, nor called to 
the attention of the chancellor, is not available in this court. 


Appa from Jefferson Chancery Coirt. 
Heard before the Hon. Tuos. Cosss, 
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This appeal is prosecuted by Josiah Allen, executor of Rob- 
ert Allen, deceased, from the refusal of the chancellor to en- 
tertain a motion made by appellant to set aside and annul the 
sale of certain real estate, under execution against appellant 
personally, a case execution against him in his representa- 
tive capacity having been returned unsatisfied. The final de- 
cree against the said Josiah Allen, executor, was rendered on 
the 16th day of July, 1884, and execution issued on the Ist of 
the following September, being returned by the sheriff “no 
property found.” Thereupon, on 21st October, 1884, an ex- 
ecution was issned against the appellant “in his individual 
character” and levied on real estate belonging to him situated 
in the city of Birmingham, and the property was duly sold on 
the first Monday in December, 1884. This sale the appellant 
moved to set aside on the grounds, inter aliu, that the 
lands were sold for a “greatly inadequate price.” “That there 
was no authority under the law to issue the execution in said 
cause against the defendant personally, and the execution and 
sale thereunder, are null and void ;” and that at the time of 
the issuance of said execution, the defendant held unadminis- 
tered property, assets of his decedent’s estate, in the county 
of Russell, Alabama, and no execution against the defendant 
in his capacity as executor, was ever issued to said county of 
Russell, although the complainant well knew that said property 
was situated in said county and held by the defendant as exe- 
eutor. To this motion the chancellor sustained a demurrer 
upon the ground that the appeal taken to this court (Adlen v. 
Allen, present term), divested him of all jurisdiction in the 
premises, and the decree sustaining the demurrer and dismissing 
appellant’s motion, is here assigned as error. 


Hewrrr, Watkrer & Porrer, and Samvuet F. Rice, for ap- 
pellants. 


JamEs J. GARRETT?, contra. 


SOMERVILLE, J.—The chancellor very clearly erred in 
dismissing the motion made by the appellant to set aside the 
sale of the lands in controversy, upon the theory that the ap- 
peal pending in this court deprived him of all jurisdiction of 
the matter. We do not doubt that, when a decree has been 
rendered by a court of equity, and an appeal has been prose- 
ented to this court from such decree, a chancellor would no 
longer have such jurisdiction of the cause as would enable him 
to render any further decree affecting the rights and equities 
of the parties in the same cause during the pendency of the 


appeal, 
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The present motion, however, is a separate and distinct pro- 
eeeding from the chancery suit which culminated in the decree 
from which the appeal in question was taken. It is based upon 
grounds which have nothing to do with the equities involved 
in and settled by that decree, and which have even originated 
subsequent to its rendition. The purpose of the motion is not 
to raise any question going behind the decree or concluded by 
it, but only to prevent any abuse of the process of the court 
by the agency of which it is sought to enforce the execution 
of the decree. It is manifest that whatever course may be 
taken by the appellate court as to the decree appealed from, 
whether it be affirmed or refused, the questions arising from 
this motion would neither be discussed nor determined. Courts 
of law and equity alike exercise the jurisdiction of setting aside 
sales where there has been an abuse of their process, and for 
the advancement of the ends of justice. //olly v. Bass, 68 
Ala. 206. -The universal practice is to allow a separate appeal 
for judgments involving the determination of motions of this 
nature on the theory that they are original suits separate and 
distinct from the principal suit or action to which they are 
merely collateral. 

It is contended that the register had no authority, under 
the statute, to issue execution against the property of the de- 
fendant as an individual, but only as executor, because he was 
sued in the latter and not in the former capacity. Section 
3908 of the present Code (1876) is relied on in support of this 
view, and would sustain it if the section stood alone, and un- 
modified by other statutory provisions. But section 3906 
provides that all writs for the collection of money, which are 
in use in the common law courts, “are to be adapted to the 
execution of decrees in the courts of chancery.” The purpose 
of this truism, in our opinion, was to assimulate the whole sys- 
tem of executing the judgments of the Chancery Courts to that 
prevailing in our Circuit Courts, as far as practicable, and to 
allow in each court like writs of execution in like cases. This 
would authorize the issue of execution against an executor or 
administrator personally, to be levied of his individual property, 
after the previous issue of execution against him in his repre- 
sentative character, with the return of “no property” by the 
sheriff or other officer of the county in which the judgment 
was rendered.—Code, § 2620. 

It is obvious that the issne of an execution against the ap- 
pellant personally was authorized by a return of “ no property ” 
by the sheriff of Jefferson county, where the judgment was 
rendered on which the execution issued, and that it was- not 
necessary to have first sent an execution to Rnssell county to 
be levied de bonis testatoris, as is contended, 

VoL. LXxx. 
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It may be that the averment made in the petition, that the 
real estate in controversy “ was sold for a grossly inadequate 
price,” was rather the averment of a legal conclusion than a 
mere matter of fact, yet there was no objection by demurrer, 
or otherwise, to this alleged defect or insufficiency of pleading, 
which was susceptible of being remedied by amendment, had 
attention been called to it in the court below. The chancellor 
made no decision on this feature of the complaint, and prop- 
erly so, because he could allow no objection of this nature 
which was not distinctly stated in the demurrer.—Code, 1876, 
§ 3005. For these reasons we decline to consider any question 
now raised for the first time in this court, based on this alleged 
defect in pleading.— Humphreys v. Burleson, 72 Ala. 1; P. 
& M. Mut. Ins. Co. v. Selma Savings Bank, 63 Ala. 585. 

Reversed and temanded. 


Raney v. Raney. 
Detinue. 


1. Error without injury.—Under a plea in abatement, averring resi- 
dence and freehold in another county at the commencement of the suit, 
two issues being presented—namely, in what county the defendant re- 
sided, and whether he had estopped himself from setting up such resi- 
dence by reason of admissions made to the plaintiff and his attorney ; 
in such case, when the verdict of the jury affirmatively ascertains the 
fact of the defendant’s residence in the county in which the suit was 
brought, then, though there may have been error in the charge of the 
court on the issue of estoppel, it is error without injury, and consti- 
tutes no cause for reversal. 


ApprEat from Macon Circuit Court. , 

Tried before Hon. J. E. Coss. 

This was an action by Irving Raney against W. N. Raney 
for the recovery, in specie, of designated articles of agricul- 
tural produce; and was commenced on 29th April, 1885. 
Issue was joined on a plea in abatement, filed by the defendant, 
averring, as shown by the bill of exceptions, “that he was not, 
at the commencement of this suit, a resident of said Macon 
county, but was before, and at that time, and still continued to 
be, a resident citizen of the State of Alabama, and a resident 
freeholder and householder of the county of Jefferson in said 
State, and never had been a resident of said Macon county.” 
On the trial of this issue “it was conceded,” as recited in the 
bill of exceptions, “that the defendant had been a householder 
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of said Jefferson county, and a resident citizen of the State of 
Alabama for a considerable time ; and up to a period not many 
weeks prior to the commencement of this suit. The evidence 
was conflicting as to whether or not he had actually removed 
his residence to said Macon county.” Evidence was adduced 
tending to show that the defendant had admitted to the at- 
torney of plaintiff “that he, the defendant, had come to, and 
was in Macon county to stay—and intended to stay.” There 
was, also, evidence of similar declarations made to the plaintiff 
himself. Touching these declarations, the court charged the 
jury, in effect, “that if the defendant made them in response 
to inquiries which he knew were preliminary to the institution 
of suit, and knew that it was the intention and purpose of 
plaintiff to bring such suit;” and if the plaintiff, “relying on 
said declarations of defendant, brought this suit in this county,” 
then the defendant could not be permitted to plead his resi- 
dence in another county, but was estopped to set up such resi- 
dence as a defense to this suit. To this charge the defendant 
excepted, and the same is here assigned as error. 


W. F. Fosrer, for appellant. 
AxpercromsBiz & Britpro, contra. 


CLOPTON, J.—The defendant pleaded, in abatement, that 
he was a householder of this State, and had, at the time of 
the commencement of the suit, a permanent residence in a 
county other than that in which the suit was brought. On 
this plea, two issues were presented: 1st. The county of the 
permanent residence; 2d. If his residence was in another 
county, whether he was estopped to set up such residence by 
his declarations to the plaintiff and his authorized attorney. 
The instruction of the court on the question of estoppel is the 
only error assigned. 

The jury, by their verdict, found “the issue against the 
plea in abatement, and that the defendant was, at the com- 
mencement of this suit, a resident citizen of Macon county.” 
The evidence was conflicting in respect to the removal of the 
defendant’s residence prior to the institution of the action. 
Had the verdict been general in favor of the plaintiff on the 
plea in abatement, we would have presumed, that the charge 
of the court, if erroneous, operated to the injury of defendant, 
as it would not affirmatively appear that the verdict was founded 
otherwise than on the issue of estoppels. But the jury find 
specially, that the residence of defendant was in the county in 
which the snit is brought, at the time of its commencement. 
The case having been determined on the one issue—the actual 
VoL. Lxxx. 
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residence of the defendant—which fact affirmatively appears 

from the record, it results that, thongh there may have been 

error in the instruction of the court on the issue of estoppel, 

it is error without injury, and constitutes no cause for reversal. 

Foster v. Johnson, 7 Ala, 249; State v. Brantley, 27 Ala. 44. 
A ftirmed. 


Glenn, Trustee, v. Semple. 
Action for Breach of Agreement to pay Stock Subscription. 


1. Court of equity will enforce assessments when directors fail to per- 
form that duty.—If the directors of a private corporation, having au- 
thority to call in unpaid subscriptions of stock, fail to make the assess- 
ments and collections necessary to meet the demands of creditors, a 
court of equity will take jurisdiction, at the instance of creditors, and 
enforce the necessary assessments. 

2. When statute of limitation begins to run in favor of stockholders. 
When the terms of subscription bind the stockholders to pay the 
amount subscribed by them respectively, ‘‘in such installments as may 
be called for by said company, and one per cent. at the time of sub- 
scription ;’’ and the corporation, becoming embarrassed, executes a 
deed of assignment for the benefit of creditors, not having called in all 
the stock subscribed; the statute of limitations in favor of the stock- 
holders, as to their unpaid subscriptions, does not begin to run from the 
date of the assignment, but from the time when, under a bill filed by 
creditors, a decree is afterwards rendered by a court of equity making 
an assessment and call for the unpaid subscriptions. 


Aprrat from the Circuit Court of Montgomery. 
Tried before Hon. Jamxs E. Coss. 
The opinion states the facts. 


Ws. 8S. Tuorteton, for appellant. 
No counsel of record for appellee. 


SOMERVILLE, J.—The present action is brought for a 
certain portion of the unpaid subscription to the capital stock 
of the National Express Company, a body corporate organized 
under the laws of the State of Virginia. The action is insti- 
tuted by the plaintiff, as trustee, duly appointed by a court of 
competent jurisdiction, and fully authorized to sue. No ques- 
tion arises as to the personal disability of the plaintiff to main- 
tain the action, nor is the jurisdiction of this court, which 
clothed him with his authority to sue, in any wise challenged. 
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The only point raised by the record is, whether the action is 
barred by the statute of limitations of six years, which is the 
period fixed in this State for commencing actions founded on 
promises not under seal. 

The subscription in question was made by the defendant in 
the year 1866, by which he agreed to pay to the National Ex- 
press Company the sum of one thousand dollars “in such 
installments as may be called for by said company, and to pay 
one per cent. at the time of subscription.” The company was 
organized, and carried on business for many months, but be- 
coming financially embarrassed, executed a deed of assignment, 
in September, 1866, conveying to certain trustees all of its 
property, including unpaid subscriptions to its capital stock, 
for the purpose of securing its creditors. In December, 1871, 
a creditor’s bill was filed in the chancery court of Richmond, 
the proceedings of which show proper jurisdiction of the sub- 
ject matter and of the parties, praying for the removal of the 
trustees appointed in the deed of trust, and the substitution of 
others in their stead ; that the liabilities of the company be ascer- 
tained, and'an assessment be made by authority of the court 
upon the unpaid capital stock for the purpose of discharging 
these liabilities. The court assumed jurisdiction of the cause 
and granted the prayer for relief, the plaintiff, as we have said, 
being substituted as trustee, and authorized to execute the 
trust. It being ascertained, further, that there remained un- 
called for and unpaid the sum of eighty dollars or eighty per 
cent. on each share, it was ordered and decreed by the court, 
on December fourteenth, 1880, that thirty per cent. of the par 
value of each share of said stock be assessed and called for, 
this sum being required to pay the debts of the company. 

Under this state of facts, the court below gave the general — 
charge for the defendant, evidently adopting the view con- 
tended for by appellee’s counsel, that the statute of limitations 
commenced to run in favor of the stockholders from the date 
of the execution of the deed of assignment by the company, 
in the year 1866. 

It is insisted, on the contrary, by the appellant’s counsel 
that the statute did not commence to run, by the terms of the 
subscription, until the assessment and call were made under 
authority of the Chancery Court; and that the charge of the 
Circuit Court was, for this reason, erroneous. 

We are unable to resist the conviction that the latter view 
is the correct one, as better supported both by the test of 
reason and the weight of authority. 

It may be regarded as axiomatic that it was the duty of the 
directors of this corporation, as faithful fiduciary agents, to 
administer with fidelity the trust which they had assumed. 
VoL. LXxx. 
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Among the plain duties imposed upon them by law was, to 
see that the property of the company was honestly appropriated 
to the payment of its just debts. The unpaid subscription to 
stock was a trust fund in their hands pledged for this purpose. 
They had the lawful authority to make a call for so great a 
per centage of these subscriptions as was needed to discharge 
these corporate liabilities, and their duty was commensurate 
with their power. This duty, it is made to appear, they 
neglected to perform. And in view of such negligence and 
wilful inaction on their part, it devolved upon a court of 
equity, on proper application, to afford the requisite relief. It 
is a part of the inherent and original jurisdiction of such 
courts to compel the execution of trusts, and no plainer or 
more conspicuous illustration of this principle can be found 
than the frequent cases in modern times, where they have, by 
a strong arm, coerced the proper application of the assets of 
insolvent corporations to the satisfaction of their debts. It is 
now, accordingly, well settled that courts of equity may en- 
force the payment of stock subscriptions, where the directors 
have neglected or refused to make assessments and calls for 
them in the exercise of their proper fiduciary duty.—Glenn, 
Trustee, v. Williams, 60 Md. 93; Sawyer v. Upton, 91 U.S. 
56; Hall v. U. Ins.'Co., 5 Gill 484; Hatch v. Dana, 101 U. 
S. 205 ; Adler v. Milwaukee Bank Co., 13 Wis. 61; Ward 
¥. The Griswoldville Manfg. Co., 16 Conn. 593; The Dalton 
ete. R. R. Co. v. MeDaniel, 56 Ga. 191. 

But we do not understand the existence of this power in a 
court of equity to be seriously controverted. The point of 
contestation relates rather to the legal effect of its actual exer- 
cise, after it has been put in operation by a court of competent 
jurisdiction. 

The question as to when the statute of limitations com- 
menced to run depends, in this case, upon a proper construc- 
tion of the contract of subscription. The promise of the 
defendant was to pay in such installments as may be called for 
by the board of directors of the company—which means in 
such sums and at such times as they might thereafter declare 
to be necessary. After the first assessment had been made 
and called in, it could not be known that any further call 
would ever be made. If the business of the company pros- 
pered, no further payments might probably be needed. But 
if bad management characterized its operations, or disaster 
beset it for any reason, such a call would be imperatively re- 
quired. The defendant’s contract, therefore, was not to pay 
absolutely or at all events, but upon a contingency—this con- 
tingency to be determined by the directors of the company, 
who were the mere agents of the stockholders, or, in the.event of 
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their neglect or refusal to act, by the decree of a court of 
chancery. 

The settled rule is, that where money is to be paid, ora 
thing is to be done, upon the happening of a contingency, or 
uncertain event, no cause of action accrues, and, therefore, no 
limitation can run until the contingency happens, or the event 
takes place. The clear reason is, that until then there is no 
breach of the contract, the obligation of the promise being in 
the meanwhile suspended.—-1 Addison on Contr. §§ 406, 407; 
Angell on Lim., $$ 113-115; 2 Parsons on Notes & Bills, 
639-644. 

This rule has been frequently applied by the courts to 
actions for unpaid subscriptions for stock like the one in hand. 
In Glenn, Trustee, v. Williams, 60 Md. 98, where precisely 
the same point now before us was under consideration, in a 
similar action brought by the same plaintiff, it was held by the 
Court of Appeals of Maryland that the statute of limitations 
began to run only from the time of the assessment made by the 
decree of the court in Virginia. It was observed that, after 
the payment of the first assessment, there was nothing due 
from the subscribers “until an authorized call was made for 
the residue.” ‘The contract,” said Alvey, J., in his most 
learned and able opinion, “ contemplated the exercise of judg- 
ment and discretion on the part of the president and directors 
as to the times and amounts of future payments on the stock, 
and there was nothing due from the stockholders until such 
amounts were determined on, and regularly called for. Until 
a regular call made, there was no unconditional liability on the 
part of the stockholder to pay. Until then he could not know 
when to pay, or how much he would be required to pay. The 
subscription, therefore, was conditional as to the times and 
amounts of payments; and, consequently, there was no fixed 
obligation of the stockholder to pay, and no right of action 
against him, until an assessment and call made, either by the 

resident and directors, or by the order of a court of competent 
jurisdiction.” 

In Scovill v. Thayer, 105 U. 8. 148, we have a strong au- 
thority holding the same view. After announcing the doc- 
trine, that, where the company neglects or refuses to make the 
call, a court of equity will do so, if the interests of the creditors 
require, the court said: “ But under such circumstances, before 
there is any obligation upon the stockholder to pay without an 
assessinent and call of the company, there must be some order 
of a court of competent jurisdiction, or, at the very least, 
some authorized demand upon him for payment. And it is 
clear,” concludes the court, “the statute of limitations does not 


begin to run in his favor until such order or demand.” 
VoL. Lxxx. 
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In Savage v. Medbury, 19 N. Y. 82, the suit was by the re- 
ceiver of an insolvent insurance company upon a premium 
note, payable in such portions and at such times as the directors 
might require. It was held that no action could be maintained 
on the note without a previous assessment, agreeable to the 
terms of the subscription. And this ruling is followed by sub- 
sequent cases in that State.—//owlands v. Edmunds, 24 N.Y. 
307; Howland v. Cuvendall, 40 N. Y. 320. 

In Gibson v. Columbia, &e. Bridge Co.,18 Ohio St. 396, the 
suit was on an unpaid subscription to corporate stock made 
about sixteen years previously. It was held that the cause of 
action did not accrue, nor, consequently, the statute of limita- 
tion commence to run, until a call was made by the company. 
To the same effect is Ailbrath v. Gaylord, 34 Ohio St. 305. 

There are a large number of adjudged cases in other States 
supporting the same principle, to which we refer, merely, with- 
out comment.—Sinkler v. The Turnpike Co., 3 Penn. Rep. 
149; Bigelow v. Libby, 117 Mass. 359; Macon & Augusta 
R. R. Co. v. Vason, 52 Ga. 326 ; Hope Mut. Ins. Co. 2». Weel 
28 Conn. 51; Warner v. Boom, 86 lowa, 386; Wi aes R. R. 
Co. v. Avery, 64 N. C. 491. 

In Curry v. Woodward, 53 Ala. 370, where the effort was 
to subject an unpaid subscription of stock to the process of 
garnishment at the instance of a judgment creditor of an in- 
solvent insurance company, the subscription was payable at 
such times and in such amounts as should be called for by the 
board of directors. Upon a plea by the defendant that the 
debt was barred by the statute of limitations, it was said that 
the statute would not begin to run “until the call was made, 
or, there was an evident disbandment of the company and re- 
linquishment of the business.” The next cursory reading of 
the case shows that this observation was a dictum so far as the 
latter proposition embodied in it is concerned. It was not a 
point involved in the case, nor was it necessary to be decided. 
In the present case, however, it is not made to appear that 
there has been any disbandment of the company in the sense 
of affecting its corporate integrity or effecting its dissolution. 
The statutes of the State authorizing its existence seem to pre- 
serve its organization until the full liquidation of its liabilities. 
We can not see that the cessation of business by the company, 
and the assignment of its assets, can operate, on any just prin- 
ciple, to set in motion the running of the statute of limitations 
in favor of stockholders. It is true that this state of facts may 
prove the necessity for calling in unpaid subscriptions for stock 
in order to liquidate any outstanding corporate liabilities, but 
in no sense is it tantamount to an actual assessment and call 
either by the directors or by a court of competent jurisdiction. 
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The failure of the directors to make such assessment and call 
is, as we have said, a failure to discharge their duty. They 
are the agents and representatives of ‘the stockholders, and 
their dereliction of duty may be justly visited upon their 
a As against the creditors of the company, who 

1ave created their debts upon the faith of these subscriptions 
for stock, the stockholders ought not to be permitted, in our 
judgment, to take advantage of this wrongful act—this mis- 
feasance of their own constituted agents. The law allows no 
man to reap a reward from his own wrong any more than it 
permits him to stipulate for iniquity. The one is as uncon- 
scionable as the other. The practical operation of such a prin- 
ciple would be fraught with great evils by affording a patent 
for the easy extinguishment of corporate debts. All that need 
be requisite would be the making of a general assignment, and 
the postponement of suits against stockholders by protracted 
litigation in chancery for a period of six years. The present 
case, with its history of expensive litigation in all its varied 
and numerous forms, extending through so many years, is itself 
an unanswerable refutation of the proposition contended for 
by the learned counsel for the appellee. 

It is our opinion, that in this case, the statute of limitations 
did not commence to run in favor of the defendant until the 
decree of the Chancery Court of the city of Richmond, order- 
ing the assessment and call for thirty per cent. of the unpaid 
subscription for stock, which was on the fourteenth day of De- 
cember, in the year 1880. This date being less than six years 
before the bringing of the action, no bar had accrued, and the 
charge of the coart was consequently erroneous. 

It may be proper to add in conclusion, that there is a class 
of cases not to be confounded with the present one, although 
somewhat analogons to it. Of this class Hatch v. Dana, 
101 U. 8. 205, is an example. There a creditors’ bill was filed 
by a judgment creditor of a corporation seeking to coerce pay- 
ment out of the unpaid stock subscriptions. it was held that 
the bill could be maintained although there had been no calls 
for them by the company, the court treating the debts as due 
without further demand. But it was observed that this was 
true only “as between the debtor and the creditor of the cor- 
poration,” the court of equity in such cases, pursuing its own 
mode of collection within the limits of doing justice to the 
debtor. It needs no argument to show that the two classes of 
cases are easily distinguishable on sound principles. 


The judgment is reversed and the cause remanded. 
VoL. Lxxx. 
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Kennedy eé als., Ex’rs, v. Winn ef al. 


Bill in Equity against Personal Representatives of Deceased 
Trustee for Settlement of Trust. 


1. Acceptance of trust is ordinarily presumed ; when may be inferred. 
Acceptance of a trust, created by will, deed, or other instrument, is 
ordinarily presumed, and is not required to be in writing, nor mani- 
fested by express words, but may be inferred from interference with 
the trust property, or acts done in performance of the duties of the 
trust. 

2. Voluntary interference with trust property ; when regarded as accep- 
tance of trust.—Any voluntary interference with the trust property will 
be held an acceptance, unless it can be plainly referred to some other 
ground of action ; the onus being on the trustee to show this, and every 
doubt being resolved against him. 

3. Giving of receipt by trustee describing himself as such ; when indi- 
cating acceptance of trust—(this case.)—Where a sum of money was be- 
queathed in trust, to be loaned out on bills of exchange or bonds secured 
by mortgage, the interest to be collected semi-annually by the trustee, 
and paid over to the beneficiaries ; and the administrator of the estate 
made an arrangement with a mercantile house, of which the trustee 
was a partner, to supply the beneficiaries with goods on credit, to be 
paid out of the semi-annual interest as it accrued, and paid the accounts 
every six months, taking receipts signed by the trustee as such; held, 
that the giving of these receipts showed an acceptance of the trust, not- 
withstanding the accompanying declarations of the trustee that ‘‘ he 
would not aceept the general trust,’’ and the fact that the administrator 
represented that he only wanted a proper receipt to use as a voucher on 
his settlement. 

4. Refusal of trustee to allow process for collection of decree rendered in 
his favor to be issued ; liability of trustee for loss caused by such action 
(this case.)—On final setlement of the administrator’s accounts, a de- 
cree was rendered against him, in favor of the trustee, for the amount 
of the trust, whereupon the trustee disavowed the authority to use his 
name, filed a protest in the Probate Court, and would not allow eny pro- 
cess for the collection of the decree to be issued in his name; held, on 
these facts, the money being lost by the failure to collect the decree, that 
the trustee was liable for the loss. 

5. Statute of limitations has no application, in cases of express trusts, 
between trustee and beneneficiaries.—In cases of express trusts, the statute 
of limitations has no application as between the trustee and beneficia- 
ries, and no length of time, short of the period of prescription, is a bar; 
though there are exceptions to this rule; where there has been a settle- 
ment, or other final termination of the trust, or an open disavowal and 
repudiation brought home to the knowledge of the beneficiaries. 

6. Acceptance of trust; when vacancy not created by subsequent dis- 
claimer.—In this case, the trustee having accepted the trust, bis subse- 
quent disclaimer did not create a vacancy in the office, nor authorize 
the appointment of another trustee; and no loss occurred for two years 
afterwards. The trustee lived five years after the loss occurred; and 
the bill was filed, asking the appointment of another trustee, and the 
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recovery of the trust fund, within two years after his death. Held, that 
though the complainants, who had only a life interest, might be barred 
by laches as to the accrued interest, their claim to the interest accruing 
in future was not barred, and the rights of the remainder-men were not 
affected by the delay. 


Apprat from Tuskaloosa Chancery Court. 
Heard before Hon. Tuomas Cosss. ; 
The bill in this case was filed on 22d November, 1882, by 

Sarah Francis Winn and Martha Stella Woods, daughter and 

grand-daughter, respectively, of Lucinda Perteet, deceased, 

against Edward N. ©. Snow, William A. Leland and John R. 

Kennedy, executors of the last will and testament of Richard 

C. McLester, deceased. The purpose of the bill, and the facts 

disclosed by the record are sufficiently stated in the opinion. 


VanHoose & Powe tt, and Woop & Woop, for Appellants. 
J. M. Martin, and McEacuin & McEacumy, contra. 


CLOPTON, J.—A person, nominated trustee by deed, will, 
or other instrament, may, at his election, accept or disclaim. 
Though acceptance is necessary to constitute a trustee; when 
the trust is not raised by implication or construction of 
law, or is not coerced for the purpose of complete 
justice, as the result of the party’s own conduct or acts, 
its acceptance is not compulsory. No one, without his assent, 
will be constrained to undertake the duties, and incur the re- 
sponsibility of a trust. Acceptance in writing, or by express 
words, is not essential. Ordinarily, it is presumed. There 
may be such interference, or acts done in the execution of the 
duties, as amount to constructive acceptance. Neither, when 
the trust property is a chattel interest, is it requisite that the 
disclaimer, to be effectual, should be in any formal mode. 
Absolute refusal to act, or parol disavowals, may be sufficient 
evidence. Each case must depend on the special facts, con- 
strued under the application of a few general rules. The com- 
plainants, not claiming an express acceptance, insist that the 
nominated trustee performed acts, which were in execution of 
the trust, and whieh bind him to an acceptance. And the de- 
fendants contend, that his parol declarations, contemporaneous 
with the performance of the acts, are tantamount to a dis- 
claimer. 

The following facts may be regarded as established by the 
evidence: Lucinda Perteet, by her will, bequeathed to Richard 
McLester, the testator of the defendants, in trust for the com- 
plainants, a sum of money consisting of gold and United 


States treasury-notes, The money was to be loaned on bills of 
VoL. LXxx, 
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exchange, or bonds, secured by a mortgage on real estate, with 
the interest payable semi-annually, if practicable. As the in- 
terest was collected, the trustee was to pay it to complainants, 
during their respective lives, in the proportions provided 
by the will. The other provisions of the bequest are not ma- 
terial, as respects the questions involved in this aspect of the 
ease. The will was admitted to probate in November, 1870, 
and John S. Kennedy was appointed administrator of the 
estate. Kennedy, with the consent of complainants, arranged 
with R. & J. MecLester, a mercantile firm of which the nomi- 
nated trustee was a member, to let the complainants have goods 
on a credit, and look to him for payment out of the semi- 
annual interest. When the first payment was made, June 30, 
1871, McLester, as trustee, gave Kennedy a receipt, which 
specified on its face, that the sum received was six months’ 
interest on the money willed to Sarah Winn by. her mother, 
Lucinda Perteet, and for which he was appointed trustee. 
Each six months thereafter, to January, 1874, receipts were 
given to Kennedy for the interest, signed by McLester as 
trustee for complainants. When the first receipt was called 
for, McLester declined to sign it as trustee, saying that he had 
only agreed to let complainants have goods, and that payment 
therefor was to be made with the interest, and that he did not 
intend to accept the trust; but signed the receipt, on being 
assured by Kennedy, that what he wanted was a proper voucher 
on his settlement as administrator; that signing it as trustee 
would not bind him as such, without a formal acceptance ; and 
that “ he would not accept the general trust.” In the first receipt, 
the word, trustee, is in McLester’s handwriting. The subse- 
quent receipts were prepared, with the descriptive words 
written thereon, before carried to him to sign ; and the evidence 
tends to show, that at the time of signing each succeeding re- 
ceipt, he made the same declaration of an intention not to ac- 
cept the trust. In August, 1874, Kennedy made a final settle- 
ment of his administration, on which a decree was made in 
favor of McLester, as trustee, for the trust money in the hands 
of the administrator. On being informed that such decree had 
been rendered, he disavowed the authority to use his name, and 
in August, 1876, filed in the Probate Court a protest, and re- 
fused to permit any process, for the collection of money, to be 
issued on the decree in his name. When Kennedy, after the 
final settlement, offered him the notes of Baugh, Kennedy & 
Co., to whom money of the estate had been loaned, he refused 
to receive them, and refused to accept the trust. This was the 
first time, as the witness states, he had made formal and ow 
tive refusal to accept the trust. The question arising on these 
facts is, whether, under the circumstances, signing the receipts, 
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and receiving the interest, bound him to an acveptance, not- 
withstanding the cotemporaneous parol declaration, that he did 
not intend to accept ¢ 

In 1 Perry on Trusts, § 261, it is said: ‘“‘ The general rule is, 
that every voluntary interference with the trust property will 
stamp a person as an acting trustee, unless such ¢nterference can 
be plainly referred to some other ground of action than the 
acceptance of the trust.” Any voluntary interference is, prima 
Jacie, an acceptance ; and such interference having been shown, 
the onus is on the person appointed trustee to show, that it is 
clearly referable to some other ground of action. It is nota 
—— whether it is referable to an acceptance of the trust. 

t is presumptively so, unless shown to be otherwise. There 
must be no ambiguity in this respect. If it isa matter of doubt, 
whether the intention was to accept the trust, or to act in some 
other capacity, the doubt will be resolved against the trustee, 
and he will be held to have accepted the trust, and all its respon- 
sibilities. The policy of the law will not permit a person to 
place himself in a condition, in which he can say he is or is 
not trustee, as may subserve his personal interest. 

It may be said, generally, that any acts, relating to the con- 
trol, management, or disposition of the subject-matter of the 
trust, assertion of ownership, or execution of the duties of the 
trust, by a person, nominated trustee, with notice thereof, will 
be regarded: an acceptance. “Any act by which the trustee 
manifests an intent to acquire or exercise any influence in the 
management of the trust property, will tend to fix upon him 
the responsibility of the trust.” In Conyngham v. Conyng- 
ham, 1 Ves. 522, the appointed trustee was held to account, 
because of receiving the rents and profits, though he claimed 
to have acted only as friend and agent. Lord Harpwicke 
says: “It was incumbent upon him, if he would not have 
acted as trustee, to have refused, and not, going on in this 
ambiguous way, to leave himself at liberty to say he acts as 
trustee or not. Instead of this, he goes on receiving the 
produce; on this foundation he is directed to account.” The 
execution of a deed, which contained no recital of a disclaimer, 
has been held of itself sufficient evidence, that the person who 
executed it, had accepted and acted. in the trusts of the will, 
though the deed contained a recital, that it became unneces- 
sary for them to act, and they. never intermeddled in the trust ; 
and made the deed, by request, to convey the legal estate vested 
in them by the will.— Wick v. Walker, 14 Eng. Ch. R. 702. 
If, however, the appointed trustee executed no other act, than 
a release of the legal estate, such deed of release containing a 


disclaimer, and the meaning and intent being to disclaim, no 
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inference of an acceptance of the trust will arise.—Vicloson 
v. Wordsworth, 2 Swan. 315. 

Had nothing more been done, than merely to carry out the 
arrangement or agreement, under which R. & J. McLester let 
the complainants have goods, it would have been manifest, that 
such acts were done in the capacity of merchant and creditor, 
and could have been plainly referred to this ground of action. 
_The case would then have fallen within the rule in Stacey v. 
Elph, 1 M. & K. 195; and the parol disavowal would have 
been evidence of non-acceptance of the trust. But the avowed 
purpose of Kennedy was to obtain a voucher, showing he had 
paid the money to the person, authorized by the will to receive 
the interest. Hence, he did not take the firm’s receipt as in 
payment for the goods, but required McLester’s individual 
receipt as trustee, leaving him to make the appropriation of the 
payment. If McLester did not intend to accept the trust, it 
was incumbent upon him to refuse to give such receipt. In- 
stead of doing so, he executed a receipt as trustee, showing - 
on its face, that it was given for the interest on the money 
bequeathed to him in trust for complainants, and that with a 
knowledge of his appointment, he proceeded in the execution 
of the duties of the trust. In receiving the interest, and in 
executing the receipt, he acted in the capacity of trustee, and 
in no other capacity. The receipt is an unequivocal admission, 
that he acted in the character, and by virtue of the power 
in the will. It can not be referred to any other ground of 
action.— Doyle v. Blake, 2 Ch. & Le. 229; White v. Barton, 
18 Beav. 192; Chaplin v. Givens, Rice 132. 

The next question is, whether receiving the interest semi- 
annually, for more than two years, and executing the several 
receipts as trustee, constitute such interference as will make 
him responsible for the loss sustained by his failure to collect 
the trust money, notwithstanding his parol declarations of an 
intention not to accept the trust, and the assurance on which 
the receipts were given? On the evidence, there can be no 
doubt, that the money was lost by his failure to collect it, and 
by his interference in preventing its collection. While we 
have no doubt that the assurances were made honestly and in 
good faith, the mistaken opinion of Kennedy, as to the legal 
effect, wili not shield the trustee from the natural and neces- 
sary consequences of his unambiguous acts. It is evident, 
that McLester had an apprehension, that giving such receipt 
would bind him to an acceptance of the trust. The essence of 
the assurance was, in the language of the witness, “that he 
would not accept the general trust;” which we understand to 
mean the trust as to the corpus of the estate. On this assur- 
ance, either for the purpose of furnishing the administrator 
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with a proper voucher, or of receiving payment for the goods, 
or both, McLester modified his intention, and was willing to 
give the receipt; which, it is reasonable to infer, he supposed 
would not be an acceptance beyond the interest actually paid. 
If this be so, the error consisted in the opinion, that he could 
accept the trust partially, and renounce a part. His conduct 
in giving the several successive receipts, and his declarations, 
may be made consistent, by referring the declarations to an in- 
tention not to accept the trust as to the principal of the money. 
This construction fairly explains his conduct, and accords with 
the evidence, that he never positively and formally refused un- 
til the notes of Baugh, Kennedy & Co. were offered to him. 
However this may be, the amenability of the trustee must 
be decided against the defendants on other principles. While 
we do not concur in the proposition, that the receipts are con- 
tracts in writing, not subject to be varied, explained, or contra- 
dicted by parol evidence; they are voluntary and deliberate 
admissions, with notice of the facts, of the trust nature of the 
funds, his appointment as trustee, and the reception of the 
money in his fiduciary character under the power conferred by 
the will. It is not claimed that there are in the receipts any 
misdescriptions, or inaccurate references to the money re- 
ceived ; or that they were given in mistake of fact, or by sur- 
prise ; or that they were obtained fraudulently, or by a conceal- 
ment or misrepresentation of material facts. The effort is not 
to explain or contradict, but to show by parol evidence:an in- 
tention different from the legal effect of the receipts. An 
oral declaration of an intention not to accept a trust, made con- 
temporaneously, would not defeat an express acceptance in 
writing, unless shown to have been procured by fraud or sur- 
prise. The first receipt is, in legal effect and for legal pur- 
poses, the equivalent of an express acceptance, and an adverse 
parol declaration will not obviate the force and operation of 
the one, any more than of the.other. It would be a dangerous 
precedent to permit an acceptance of a trust, resulting from 
the acts of the trustee, evidenced by writings signed by him, 
to be overridden by a disclaimer resting only in parol. The 
receipts were given with the knowledge, that they were to be 
used on the settlement of the administrator’s accounts for the 
purpose of influencing the action of the court of probate, and 
to enable the administrator to obtain an allowance of the 
amounts of the receipts, as properly disbursed. They were to 
be preserved among the papers of the administration, in a pub- 
lic office, to which the complainants had the right of access. 
Had the interest been misapplied, and the trustee called to ac- 
count, in a proper case, he would be estopped from denying, 
that he received the money in the capacity of trustee, Having 
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acted in his character of trustee, and having suffered himself 
to be fapeananton in that character before the court having 
jurisdiction of the estate, and in judicial proceedings, he 
brought upon himself all the burdens and responsibilities of 
the trust, and is precluded to deny its acceptance. The court 
was justified, under such circumstances, in rendering a decree 
in his favor as trustee.— Maccubbin v. Cromwell, 7 G. & J. 157. 
Having once accepted the office, he could not, afterwards, by 
disclaimer or renunciation, avoid its duties and responsibilities. 
He could have been relieved, only by a special power in the 
appointing instrament, or by a court of equity, or in the sum- 
mary manner provided by statute.—1 Perry on Trusts, §§ 168, 
401; Drane v. Gunter, 19 Ala. 731; Ward v. Lewis, 4 Pick. 
518. 

The defendants further insist, that the claim of complainants 
is barred by their Zaches. The general rule is, that in cases of 
express trust, peculiarly cognizable in equity, the statute of 
limitations, as between trustee and cestui que trust, has no ap- 
plication ; and no length of time, short of the period of pre- 
scription, is a bar. The general rule has its exceptions. If 
there has been a settlement, or other final termination of the 
trust, or an open disavowal and repudiation, brought to the 
knowledge, actual or constructive, of the cestui que trust, the 
statute of limitations is put in operation. The question, from 
what time does the statute commence to run, has most gener- 
ally arisen in cases where, either the trustee has repudiated the 
trust and asserted a hostile claim to the property, or where 
there has been a settlement, and he is afterwards called to ac- 
count for breaches of trust committed anterior thereto. The 
disavowal and repudiation, to be sufficient, must terminate the 
trust as a subsisting trust, and be brought to the knowledge of 
the cestue que trust in such manner that it is incumbent upon 
him to assert his equitable rights. In case of an accepted trust, 
passiveness or a failure to execute the duties, will not put the 
statute in operation.— McCarthy v. McCarthy, 74 Ala. 546; 
Hovenden v. Anesly, 2 Sch. & Lef. 693; Baker v. Whiting, 
3 Simon, 475; Perry on Trusts, $§ 863, 864. 

The exception, that an open denial or repudiation brings a 
direct and technical trust within the operation of the statute, 
ordinarily applies where the subject-matter is tangible prop- 
erty, of which the trustee may assume absolute ownership, re- 
quiring the cestui que trust to act as upon an asserted adverse 
title. But, generally, the statute of limitations can not be 
pleaded against a mere breach of trust.— Botcher v. Allington, 
3 Atk. 452. And, when the cestwi que trust’s right of action 
is wholly founded on a breach of trust, the subject-matter hav- 
ing been lost or misapplied by the negligence or wrongful act 
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of the trustee, his mere deni&l of a previously accepted trust, 
or refusal to act further, unaccompanied by the assertion of an 
adverse title, does not bring the case within the exceptions to 
the general rule. Otherwise, no field remains for its opera- 
tion, and it would be virtually abrogated. 

A bar by the statute of limitations is not specially insisted 
on; but it is claimed, that the complainants have slept on their 
rights, and acquiesced in the conduct of the trustee for such 
length of time, and under such circumstances, that a court of 
equity, acting on its own peculiar doctrines, will not interfere 
to grant them relief. The bill is filed under and in pursuance 
of the ninth clause of the will, which provides, that in case of 
the decease of McLester, or his failure or refusal to undertake 
and discharge the trusts, another trustee shall be appointed by 
the chancellor of the district, on the application of complain- 
ants, or cither of them; and in no evetit are the bequests to be 
paid to any person, other than the nominated trustee, or to one 
appointed as therein provided. The purposes of the bill are 
two-fold; the appointment ofa trustee to execute the trust, 
and the recovery of the trust fund to be turned over to him. 
A vacancy in the oftice is preliminary to an application for the 
appointment of another trustee. The denial of a previously 
accepted trust, or the refusal to further act, does not of ¢se/f 
create such vacancy. Without the resignation or removal of 
the trustee, the substitution of another, during his life, is void. 
Laches can not be imputed to the complainant for a failure to 
apply for the appointment of another trustee during the life 
of McLester. 

Though his declaration of a refusal to act as trustee was 
communicated to the complainants about December, 1874, he 
had not then committed a breach of the trust, on which to base 
a right of action. The final settlement of the administrator 
was made in September preceding. Having, as we hold, ac- 
cepted the trust, it was his duty to have collected the money 
from the administrator. His conduct was passive in this 
respect, until August, 1876, when, by his active interference, 
the collection of the money was prevented. Until the bank- 
ruptey of Bangh, Kennedy & Co. the loss or injury, occasioned 
by his failure to perform his duty, did not appear. These con- 
siderations, however, are only applicable to the extent of the 
interest which the trustee was required to pay to complainants. 
The case is not that of cestuis que trust, who have a right to 
recover to themselves from a trustee the damages sustained by 
the waste or loss of the corpus of the trust estate. Under no 
circumstances are the complainants entitled to recover and re- 
ceive the principal; and such is not the object of the bill. 
Since the death of the trustee there has been no one authorized 
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to collect the principal fund. Acquiescence of the complain- 
ants for any length of time, not even their sanction of the 
breach of trust, can bar the rights of the cestuis que trust in 
remainder, though it might operate to bar the right of com- 
plainants as to the acerued interest. The substituted trustee is 
not barred unless the cestwis que trust are themselves barred’ at 
the time of his appointment. 

McLester died in January, 1881, and the bill was filed in 
November, 1882. If the complainants were barred as to the 
accrued interest, they still have an interest in the trast fund, 
respecting the income, that may hereafter accrue. Whether, 
therefore, the bill be regarded as filed by cestuzs que trust, in- 
dependently of the provisions of the will, or as tiled under the 
authority and direction of the will, to obtain the appointment 
of a trustee, the court has power, and will proceed, to the end 
of complete justice, to recover and secure, in the same suit, the 
trust fund, to be turned over to the substituted trustee to exe- 
cute the trust. Considered in either point of view, the bill is 
brought by proper parties, contains equity, and lac shes, sufticient 
to defeat’ its objects, are not imputable under the cireum- 
stances.--//oward v. Gilbert. 39 Ala. 726. 

Attirmed. 


McDowell e al. v. Brantley et al.; 


Brantley eé al. v. Burford, Adm’x. 
Bill in Equity by Beneficiaries for Account and Settlement of 


Trust. 


1. Bill in equity by cestuis que trust against trustee; what relief may 
he sought in.— Where property is bequeathed to a trustee, to be taken 
care of, and the profits and interest to be paid annually to the testator’s 
married daughter, ‘‘for the use and support of herself and her children 
during her natural life, and at her death the whole of said property to 
go and become the absolute property of her lawful heirs ;”’ the daugh- 
ter and her children may join in a bill for an account and settlement 
of the trust, the removal of the trustee, and the appointment of another 
in his stead. 

2. Same; when trustee and his sureties estopped from denying liability 
to account.---When a trustee is appointed by the register in chancery, 
gives bond, and enters on the discharge of the duties of the trust, and 
a bill in equity is afterwards filed by the beneficiaries, charging waste 
and loss of the trust funds, asking an account and settlement, the re- 
moval of the trustee, and the appointment of another; he and his 


















174 SUPREME COURT (Dec. Term, 


{McDowell et al. v. Brantley et al.; Brantley et al. v. Burford, Adm’x.} 
sureties are estopped from denying his liability to account, on account 
of an informality in his appointment. 

3. Statute of non-claim; when defense of may be taken by demurrer. 
The defense of the statute of non-claim may be taken by demurrer, 
when the bill seeks to enforce a demand which is prima facie within 


- statute and does not aver presentation, nor state facts which avoid 
the bar. 

4. When statute of non-claim begins to run.—Under a bond executed 
by a trustee appointed by the register in chancery, conditioned for the 
faithful performance of his duties, a liability does not accrue to the 
beneficiaries against the sureties until there has been a default by 
their principal, and the statute of non-claim (Code, § 2597) does not 
begin to run until such default. 


Appra from Wilcox Chancery Court. 
Heard before Hon. N. 8S. Granam. 
This was a bill in equity exhibited by Nancy A. Brantley 

and her children, Charles C., Adaline R., Sally and Kate 

Brantley, against their trustee, R. H. Dawson; John R. Me 

Dowell, the surviving surety on his bond, and Mrs. M. M. 

Barford, administratrix of M. M. Burford, deceased, who was 

MecDowell’s co-surety on said bond. By her last will and tes- 

tament, which was duly admitted to probate in October, 1856, 

Sarah McMillan, the mother of oratrix Nancy H. Brantley and 

the grandmother of her co-complainants, devised and bequeathed 

her entire estate to James MeMillan in trust for the benefit of 
said Nancy H. Brantley: the proceeds and interest of the 
trust estate to be paid to her annually, and on her death the 
corpus of said estate to become the absolute property of her 
heirs in legal shares and proportions. The testatrix nominated 

Lewis W. McMillan as alternate trustee in the event of James 

MeMillan declining to assume the trust; the latter, however, 

duly qualified, and continued in the incumbency thereof, un- 

til his resignation in December, 1865. He was succeeded in 
the trust by different persons, and on 10th January, 1877, the 
respondent, R. H. Dawson, was appointed trustee and qualified 

as such a few days later, John R. McDowell and Payton D. 

Burford being the sureties on his bond, and received the trust 

fund amounting to $4,700.59. The said Burford departed this 

life on 27th March, 1879, and on the 16th of the ensuing 

April his. widow, Mrs. M. M. Burford, gave bond as adminis- 

tratrix of his estate. The bill was filed (presumably) in July, 

1884, (the record does not indicate the exact date) and, after 

charging the conversion, &c., of the fund as shown in the 

opinion, prays for the removal of the respondent, Dawson, 

from the trusteeship of said fund and the appointment of a 

trustee in his stead ; that an account be taken; and that the 

amount found to be due complainants be decreed to be - paid 


them by said Dawson and his sureties. 
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The appeal is prosecuted by the respondent, McDowell, from 
the decree of the chancellor overruling his demurrer to the 
bill, and- by the complainants (by cross-assignment of errors) 
from a decree sustaining a demurrer interposed by Mrs. Bur- 
ford. The grounds of the demurrers are indicated in the 
opinion. 


S. J. Cummine, for McDowell, and Jones & Jones for Mrs. 
Burford. 


John Y. Kiiparrick, contra. 


STONE, C. J.—Under the provisions of Sarah MeMillan’s 
will, the trustee was required to take care of the fund, to pay 
the profits and interest annually to her danghter, Nancy H. 
Brantley, “ for the use and support of herself and her children 
during her natural life, and at her death the whole of said 
property to go to and become the absolute property of the lawful 
ieirs of my said daughter in [equal?] shares and proportions.” 
The present bill was filed by Mrs. Nancy H. Brantley and her 
children as co-complainants, and charges and alleges “ that the 
trust fund which was received by the trustee [$4,700] has been 
converted or used and consumed, or is lost and gone; and that 
said trustee is now totally insolvent.” The bill also charges 
that the trustee “has never made any settlement of his 
trusteeship, nor has he paid the interest upon the trust fund 
due for 1883 and 1884, though often solicited so to do by Mrs. 
Nancy H. Brantley, his cestuc gue trust. She has solicited 
agey of the interest due for 1883, and he has not paid it.” 

he bill does not show when the annual interest was due and 
payable, but we suppose at the end of the year in which it ac- 
crued. The presumption is that interest for the year 1883 is 
the product of the fund during that year. The language im- 
plies that. If this be the proper interpretation, the interest 
would not be due and demandable until the end of the year 
1883. The present suit was brought in July, 1884, a little 
more than six months after the alleged first default in the pay- 
ment of interest. The transcript before us does not show when 
the bill was filed, but summons for the defendants bears date 
July 30, 1884. The sheriff's return on the summons is not 
found in the record. Each defendant demurred separately to 
the bill, but it is not shown when the demurrers were filed. 
The case was set down for hearing on the demurrers at the 
January term, 1885, and the demurrers were ruled on at that 
term. There was an amendment of the bill, not deemed ma- 
terial, and to that amended bill separate demurrers were filed 
and ruled on. The chancellor sustained Mrs. Burford’s de- 
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murrer, and overruled McDowell’s. By cross assignments of 
error, each ruling is brought before us. 

MecDowell’s demurrer raises two questions which we will 
notice. The first is, misjoinder of parties complainant; Mrs. 
Brantley’s interest being that of a tenant for life, and her chil- 
dren tenants in remainder. Each and all of them have a com- 
mon interest that the fund be recovered and safely invested— 
Mrs. Brantley, that she may secure the payment of its annual 
interest to her during her life; and her children, that the prin- 
cipal be equally divided among them at their mother’s death. 
There is nothing in this objection.— Werborn v. Austin, 77 
Ala. 381; 1 Perry on Trusts, § 175. 

‘The second objection is, that the bill fails to show the death 
or removal of owt W. MeMillan, alternate testamentary 
trustee, and fails to show he refused to qualify as such trustee. 
From this absence of averment, it is contended that the pres- 
ent bill is fatally defective in not showing a case had arisen 
which conferred on the register jurisdiction to make the 
appointment of trustee, under which Dawson qualified and re- 
ceived the trast fund. The will has constituted James A. Me- 
Millan trustee, and in the event of his death or resignation, it 
appuinted Lewis W. McMillan to execute the trust. The bill 
avers that James A. McMillan assumed the trust, and subse- 
quently resigned, settling up his accounts. It offers no excuse 
why Lewis W. MeMillan did not take upon himself the trust- 
eeship. It is not shown whether or not Lewis W. was in life 
when the vacaney occurred, and this record makes no mention 
of any claim by him to the alternate right the will had con- 
ferred on him to administer the trust. We need not consider 
what would be Lewis McMillan’s rights, if he were complain- 
ing that they had been disregarded. We have no such case. 
Dawson petitioned for the appointment, and it was conferred 
on him at his request. He qualified by giving bund, and re- 
ceived the trust funds. Both he and his sureties are estopped 
from denying his liability to account for them. There is noth- 
ing in McDowell’s assignment of errors. 

The bill avers that Dawson was appointed trustee in Jann- 
ary, 1877, and gave bond for the faithful administration of the 
trust, with McDowell and Burford as his sureties; that in 
March, 1877, Burford died, and in April, 1877, Mrs. M. M. 
Burford, his widew, was appointed administratrix of his estate. 
She is made a defendant to this suit as such administratrix. 
There is no averment in the bill that this claim had ever been 
presented to her for payment, or that it had been filed in the 
probate court as a claim against the estate. By her demurrer 
she interposes the defense, known in our jurisprudence as non- 
claim. If under the facts this defense is available to her, she 
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can raise it by demurrer, when the bill on its face shows a state 
of facts which requires presentation, and fails to aver such 
presentation was made.— Owens v. Corbett, 57 Ala. 92; Fret- 
well v. McLemore, 52 Ala. 124. Was this a claim which re- 
quired presentation ¢ 

The decision of this question depends on the construction of 
section 2597 of the Code of 1876, which is in the following 
language: ‘ All claims against the estate of a deceased person 
must be presented within eighteen months after the same have ° 
accrued, or within eighteen months after the grant of letters 
testainentary, or of administration ; and if not presented within 
that time are forever barred.” Was the demand asserted in 
this bill a “claim” which. could have been presented? A 
claim, in the sense here used, is almost the synonym of moneyed 
demand ; for it is required to be presented, only when money 
is claimed to be due. It has no reference to property alleged 
to be withheld. It must be payable in money, although it is 
not necessary it should be due and payable presently. A debt 
not yet due is a claim within the meaning of this statute. It 
is the asserted liability of decedent and his estate to pay a sum 
of money.—Bouvier, Law Die. “A demand as of right.” 
Woreester’s Die. “A demand of a right, or supposed right.” 
Webster’s Dic. “A calling on another for something due, or 
— to be due.”—Imperial Dice. 

he statute we are considering has been in force in this State 
a great many years. It was intended to facilitate a safe and 
speedy settlement of estates, by furnishing the personal repre- 
sentative the means of determining its financial status within 
eighteen months after his appointment. Hence, all claims 
which had accrued were required to be presented within that 
time, with an exception of claims in favor of minors and per- 
sons of unsound mind, who were allowed eighteen months after 
the removal of their respective disabilities—Code, § 2598. 
Very many rulings have been made on this statute.—/ones 
v. Lightfoot, 10 Ala. 9; Foster v. Holland, 56 Ala. 474; Fret- 
well v. McLemore, 52 Ala. 124; Owens v. Corbett, 57 Ala. 92; 
Me Dowell v. Jones, 58 Ala. 25; Rhodes v. Hannah, 66 Ala. 
215; Yniestra v. Tarleton, 67 Ala. 126; Taylor v. Robinson, 
69 Ala. 269; Jones v. Drewry, 72 Ala. 311. 

The case of Weil v. Cunningham, 2 Porter, 171, was that 
of a surety on a bond of indemnity. More than eighteen 
months had elapsed after administration was granted on the 
estate of the surety, and there had been no presentation. Sub- 
sequently the liability of the principal was fixed, and it was 
held the statutory bar did not commence running until the 
principal committed the default, for redress of which the suit 
was brought. In Pinkston v. Hine, 9 Ala. 252, a bond was 
12 
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given by Clisby, with Gauze as surety, that title should be 
made to a tract of land when Hine became of age. More than 
eighteen months before that time Ganze died, and Pinkston 
became his administrator. There was no presentation until 
after Hine became of age, and the statute of non-claim was 
pleaded. It was held the claim did not accrue until Hine came 
of age, and that'the demurrer to that plea was properly sus- 
tained. In Jones v. Lightfoot, 10 Ala. 17, it was said: “ There 
“are doubtless cases of contingent liability, which may never 
accrue, and which, therefore, there is no necessity to present to 
the personal representative.” In Fretwell v. McLemore, 
52 Ala. 124, this court said: “The jndicial ascertainment 
creates the cause of action against the surety, authorizing the 
enforcement of the liability imposed by the bond.” In that 
case “the period prescribed by the statutes, as that within 
which the distributees could claim distribution, having arrived,” 
it was held that there was a claim against the intestate—that a 
liability originating on the bond had accrued——and the plea of 
the statute of non-claim was held good. So, in MeDovell 
v. Jones, 58 Ala. 25, we said: “There may be contracts in- 
volving only contingent liability, or dependent upon the future 
performance, or the happening of some particular event, of 
some act or duty by the person to whom the promise is made, 
or by some other person, not falling within the operation of 
the statute. Or, there may be claims uot within the operation, 
because they do not accrue until the doing of some act by 
another, after the grant of administration. When the act is 
done and the claim has accrued, the bar of the statute is com- 
puted, not from the grant of administration, but from the act 
and the accrual of the claim. * * * The liability of a 
surety on an administration bond is contingent, nntil the prin- 
cipal shall fail in the performance of a duty required of him 
by law.” 

The bond in this case, like the bonds of public officers, ex- 
ecutors, administrators and guardians, was an obligation to do 
certain duties and execute certain trusts, which might, in their 
administration, run through many years. If presentation 
were required in such cases before actual default committed, it 
could only be of the penalty of the bond—nothing more de- 
finite, and nothing less in amount. In the present case, the 
claim would have been eight thousand dollars, the penalty of 
the bond. This, too, at a time when there was no known de- 
fault, and, for aught that we can know, there was in fact no 
default. The bill shows no default until January, 1884.. The 

rofession know well what effects the presentation of claims 
ave on administrations. They generally tie up the assets, de- 


lay disbursements and distributions, and frequently lead— 
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rightfully lead—to report of insolvency, order for sale of real 
estate, and many other consequences not necessary to be men- 
tioned. And, in such a case as this, all these consequences 
might be entailed on the administration, and for an unknown 
number of years, when there was in fact no default, and no 
claim had accrued. The legislature can not be supposed to 
have contemplated or intended such results as these. 

A question very like the one we are considering arises in de- 
termining what claims are, and what are not provable against 
a bankrupt’s estate. The claim set up in this suit, until default 
by the trustee, could not have been proved and allowed in 
bankruptey.—Steele v. Graves, 68 Ala. 21; Loring v. Ken- 
dall, 1 Gray, 305; Ellis v. Ham, 28 Me. 385; Fowler v. Ken- 
dall, 44 Me. 448; Pogue v. Joyner, 1 Eng. (Ark.) 241. 

Mrs. Burford’s demurrer ought to have been overruled, and 
the result is that on Mrs. Brantley’s assignments of error the 
. decree of the chancellor is reversed. 

Reversed and remanded. 
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Beggs & Son wv. Arnotte. 
Action on Promissory Note by Payee against Maker. 


1. Action by payee against maker of promissory note; sufficiency of 
complaint.—In an action on a promissory note, ‘‘ by payee against 
maker,’’ a complaint in the form prescribed by the Code (Form No. 4, 
p. 701) is sufficient to support a judgment by default. 


Appr from Jefferson Circuit Court. 

Tried befcre Hon. 8. H. Sprorr. 

The complaint in this case was in these words: “ William 
Arnotte, plaintiff, v. H. T. Beggs & Son, a firm composed of 
Hf. T. Beggs and —. Beggs, defendants.” 

“The plaintiff claims of the defendants the sum of sixty-nine 
and 30-100 dollars due by due bill made by defendants the 
3lst day of January, 1884, und payable on the — day of 
—, 1884, with interest.” 

A judgment by default was rendered against defendants at 
the Fall term of said court. This judgment is here assigned 
by appellants as error. 


R. H. Pearson, for appellants. The cause of action, as set 
out in the complaint, did not authorize a judgment by default. 
The complaint fails to show when or where the demand was 
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payable, or to whom it was payable, or who was the owner 
of the claim.— Douglas v. Beasley, 40 Ala. 142. 


SOMERVILLE, J.—The complaint was in the form pre- 
scribed by the Code for a suit “on a promissory note by payee 
against maker,” and contained a cause of action sufficiently 
substantial to support a judgment by default against the 
maker. The precise point has been several times settled by 
this court.—Letondal v. Huguenin, 26 Ala. 552; Cummings 
v. Richards, 32 Ala. 459; Code, 1876, Form No. 4, p. TOL. 

The case of Douglas v. Beasley, 40 Ala. 142, relied on by 
appellants’ counsel, does not conflict with this view. The 
action there was one by the assignee of a promissory note, and 
the complaint failed to aver the fact of assignment, or to con- 
tain any other averment showing the plaintiff's ownership of 
the note. 


Affirmed. 


Allen, Ex’r, v. Allen. 


Bill in Equity by Widow to charge Estate of her Deceased 
Husband with Rents, Income and Profits derived from her 
Kquitable Separate Estate, and Collected by Him. 


1. Power of wife over rents, income and profiis of her equitable separate 

estate.—As to the rents, income and profits of the wife’s equitable 
estate, she is entitled to receive and control them herself, without any 
interference on the part of her husband; but she may give them 
to him, as she might to any other person; and if, while they are living 
together, she allows him to receive the rents, income and profits, with- 
out objection, a gift t» him will be presumed, and she can not charge 
his estate after death. 
* 2. Same ; liability of husband’s estate to account for use and occupa- 
tion of wife’s house.—As to the rents and dividends of the wife’s property 
actually received by the husband in this case, the proof showing that 
she always claimed them, and that he admitted her A and promised 
to pay it, she is entitled to a decree against his estate; but as tothe hus- 
band’s liability for the use and occupation of the wife’s house, in com- 
mon with her and the other members of their family, if such claim 
could be allowed in any case, ‘‘ it would require much clearer and 
stronger proof than is shown in this case.”’ 


Appa from Jefferson Chancery Court. 

Heard before Hon. Tuomas Cosps. 

This cause was before the court at a former term.— Allen v. 
Terry, 73 Ala. 123. The facts sufficiently appear from the 


opinion taken in connection with the previous report. 
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Hewitt, Wacker & Porter, for appellants. 


James J. GARRETT, contra. 


STONE, C. J.—There can be no question that the deed of 
conveyance from Robert Allen to John T. Terry, trustee, for 
the use and benefit of Mrs. Virginia Z. Allen, bearing the 
date of January 26, 1875, excluded the marital rights of the 
former, and vested in the latter, his then wife, an equitable 
separate estate, secured to her “sole and separate .use, benefit 
and behoof.” The deed conveyed ten shares in a cotton fac- 
tory, about which the present record presents but little con- 
tention. It also conveyed a two thirds interest in a house and 
lot in the city of Birmingham. The house in its lower floor 
consisted of stores, and the upper rooms were adapted to hotel 
or boarding house uses. The stores were sometimes rented, 
sometimes unoccupied, and one of them was at one time occu- 
pied by Robert Allen, in the sale of merchandise. The upper 
rooms were part of the time, occupied by Robert Allen as a 
hotel, in which he and his family resided. At another time 
these rooms were let to rent, Allen and his family occupying 
some of the rooms, and being boarded by their tenant in part 
payment of rent. For a part of the time no rent was realized. 
Between the time when Robert Allen conveyed the two thirds 
interest in the property to Terry, for the sole and separate 
use of Mrs. Allen, and the death of the former, there was a 
period of about four years. The object of the present bill, 
tiled by Mrs. Allen the widow, is to recover from the estate of 
Robert Allen the rents of the said property that were realized, 
and for the use and occupation of the property, from the time 
the deed of settlement was made, February 26, 1872, until the 
death of her husband, four years afterwards. Terry was first 
made a co-complainant with Mrs. Allen; but being trustee of 
a dry trust, charged with no duties, the bill was amended by 
striking out his name, and Mrs. Ailen was left as sole com- 
plainant. 

This case was befure us at a former term. Allen v. Terry, 
73 Ala. 123. The amendment referred to above was made 
after the case returned from this court. We ruled on that 
appeal, in reference to the rents, income and profits of the 
wife’s equitable separate estate, that “she is entitled to receive 
and control them herself, free from any interference of her 
husband ; but we said she may give them to the husband, as 
she may to any other person, under her general power of dis- 
position. Hence,” we added, “it has been held that if the 
husband, while living with her, receives such income and 
profits, it will be presumed, in the absence of an express dis- 
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sent on her part, that they were received by her consent, and 
they will be regarded as a gift to him.” We added: “This 
was the settled doctrine of the English Courts of Chancery ; 
and from it followed the mere corollary, that where such gift 
was express or implied, the wife was precluded, after the 
death of the husband, from charging his estate with what he 
had received.” In this we only followed the English author- 
ities, and the ruling of this court in oper v. Roper, 29 Ala. 
247; See Gordon v. Tweedy, 71 Ala. 202, 213; Newlin v 
McAfee, 64 Ala. 357. 

Mr. Terry, who testifies very fully, proves that Mrs. Allen, 
on several occasions, complained that she did not, while her 
husband did collect and realize the dividends on her stock in 
the cotton factory, and the rents and income of her real estate. 
These, she desired, should be invested in a lot and residence 
for herself. Mr. Terry had interviews with Mr. Allen in 
reference to these claims, but the latter pleaded inability then 
to pay, but promised that he would pay when able. These 
interviews and this testimony refer to the dividends actually 
collected and the moneys actually realized from rents. Noth- 
ing said by him tends to show that any reference was had to 
the mere use and occupation of the property by Mr. Allen 
and his family. Nor does he prove that Mrs. Allen ever com- 
plained of her husband’s occupation of her property. The 
other witness, Miss Philips, who testifies on this subject, makes 
no satisfactory proof that Mrs. Allen objected to the property 
being occupied by the family, herself included, and fails to 
satisfy us that the wife claimed rents for her husband’s oceupa- 
tion, or that he promised to pay her for such use and occupa- 
tion. The remark imputed to Mr. Allen, when he was lying 
sick, is too indefinite and ambiguous to found positive relief 
upon. We hold that complainant, as to her claim for use and 
occupation, has not overcome the presumption of a gift, even 
if under any circumstances she could recover from her hus- 
band for their joint use and occupation of property secured to 
her sole and separate use. 

We think the dividends and rents of the property actually 
received and collected by Mr. Allen, and not accounted for, 
stand on a very different footing from the use and occupation 
of the property by Mr. Allen, or by him and his family. 
As to the former, the proof is clear that Mrs. Allen claimed 
it, and that Mr. Allen admitted the claim, and promised to 
pay it. For this his estate is liable. As tothe use and occu- 
pation, Mrs. Allen enjoyed it in common with her husband, 
and there is no satisfactory proof that she ever claimed com- 
pensation for it. Ifin any case a wife, using or occupying 
her equitable separate property, with her husband, and enjoy- 
VoL. Lxxx. 
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ing with him such use and occupation as a common home, 
and as a common source of support, can claim from him, or 
from his estate, hire or rent for such use and occupation, it 
should require a much clearer case, and mach stronger proof 
than are shown in this case. Moore v. Ferguson, 2 Munf. 
421; Powell v. Hanke, 2 Pre. Wms. 82; Crockett v. Lich, 
74 Ala. 301; McQeen H. & W. *298, *299 ; Dalbiuc v. Dal- 
biac, 16 Ves. 116; MeGlinsey’s Appeal, 14 Serg. 64; Shirley 
v. Shirley, 9 Paige 363 ; Meth. Epis. Ch. v. Jaques, 3 Johns. 
Ch. 77; Clancy H. & W. 364; Gordon v. Tweedy, 71 Ala. 
202; Allen v. Terry, 73 Ala. 123; Cram v. Brice, 7 M. & 
W. 183. 

The special register reported two hundred and twenty five 
dollars as the sum, and only sum of rents collected by Robert 
Allen. There was no exception to his report, and it should 
have been affirmed. , 

The decree of the chancellor is reversed, and a decree here 
rendered, directing the special register to report an account 
with interest, charging the estate of Robert Allen with the 
dividends collected by him on the ten shares in a cotton factory, 
and with the two hundred and twenty five dollars, rent col- 
lected, or such part as is due to the two-thirds interest owned 
by Allen. Against this he will allow as credits, also with in- 
terest, the sums expended by Robert Allen in repairs and im- 
provements. The taxes paid by him stand on a somewhat 
different footing. We think we do substantia! justice by al- 
lowing him credit for one half the taxes paid by him, with 
interest, and we so order. This order as to interest, and the 
recovery of taxes, is made on the peculiar facts of this case. 

Reversed and rendered. 


Hayes v. Mitchell. 


Action for False Imprisonment. 


1. Arrest by town marshal for breach or attempted breach of peace ; 
prisoner has no right to select officer before whom he will be tried.—A per- 
son arrested by a town marshal, for a breach or attempted breach of 
the peace committed in his presence, has no right to select the officer 
before whom he will be tried, nor can he object to being brought to trial 
before the mayor or intendant of the town. 

2. Actual breach of the peace not necessary to justify arrest by marshal; 
may act on oppearances, and arrest to prevent threatened breach.—In the 
performance of his duty to prevent threatened breaches of the peace, a 
town marshal, or other municipal police officer, may act on the reasonable 
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appearance of things, and make arrests before an actual breach of the 
eace is committed ; and he may justify on the ground of such reasona- 
le apprehension of violence, when sued for the arrest. 


[Dec. Term, 


Aprrat from Calhoun Circuit Court. 

Tried before Hon. L. F. Box. 

This was an action for damages by Wiley Mitchell against J. 
M. Hayes for an alleged false imprisonment and was com- 
menced on 22d September, 1874. The appellant, Hayes, as 
marshal of the town of Oxford, and under color of his official 
authority as such, arrested the appellee, Mitchell, and incarcer- 
ated him in the calaboose, or town prison. The circumstances 
which led to the arrest and detention of the plaintiff, and the 
defense presented by the pleas of the said Hayes are detailed 
in the previous report of this case (Hayes v. Mitchell, 69 Ala. 
452). The assignments of error relate to the giving of the 
charges requested by the plaintiff, and the refusal of the in- 
structions requested by the defendant. The court charged the 
jury as follows at the instance of the plaintiff: ‘(1) In this 
case the court charges the jury that there should be no impris- 
onment unless the circumstances rendered the imprisonment 
necessary.” “(2) If the jury believe from the evidence that the 
arrest in this case was made at a reasonable hour in the day for 
a trial, and if the jury further believe from the evidence that 
the mayor and his office were both accessible, and that there 
were no rioters or riotous conduct either actual or threatened, 
by others at the time, then it was the duty of the defendant as 
marshal to carry the plaintiff (if he had threatened to violate 
the peace) before the mayor for trial; and to imprison without 
such trial under such state of facts was without authority of 
law.” The following instructions requested by the defendant 
were refused by the court: ‘“(1) The court charges the jury 
that if they believe from the evidence that the defendant, as 
marshal, had probable cause for arresting the plaintiff and de- 
taining him in prison, then they must find for the defendant 
under the complaint in this case although they may believe 
from the evidence there was actually no assault or threatened 
breach of the peace.” ‘(2) The court charges the jury that if 
they believe from the evidence that the plaintiff refused to be 
tried by intendant Kelly, and that he would have refused to 
have been tried by said intendant at any and all times between 
the time he was arrested until he was discharged, then this 
would excuse the defendant as marshal from taking him before 
the said intendant for trial.” (3) The court charges the jury 
that in order to excuse the defendant for not bringing the 
plaintiff before the intendant, Kelly, if the jury believe from 


the evidence that plaintiff committed an assault, or threatened 
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a breach of the peace in defendant’s presence, it is not neces- 
sary that there should be any breach of the peace or any dis- 
turbance in the town of Oxford, while and during the time the 
plaintiff was in prison.” The following charge was not num- 
bered: ‘ The necessity for the defendant to be on the streets in 
the discharge of his duties as marshal, while plaintiff was in 
prison, need not be actual, but if there was an apparent neces- 
sity it will be sufficient although in fact no disturbance occurred 
during the time.” 

The defendant daly excepted to the rulings of the court as 
embodied in the above charges and the same are here assigned 
as error. 


Etuis & Denson, for appellant, cited //ayes v. Mitchell, 69 
Ala. 452. 


CaLtpweL_, Hames & CaLtpwe.t, and J. T. Martin, contra. 


STONE, C. J.—The first and second charges given by the 
court at the request of the plaintiff below are in strict con- 
formity with the rules we declared, when this case was before 
us ata former term. J/ayes v. Mitchell, 69 Ala. 452. 

In reference to the charges asked by defendant and refused. 
Mitchell, when arrested, had no right to select the officer before 
whom he would be tried, nor, to object to being brought to’ 
trial before the mayor or intendant of the town. Sess. Acts 
1859-60, § 6, on p. 384; Sess. Acts 1875-6, p. 315. Charge 
No. 2 was rightly refused. Charge No. 3 was, in some respects, 
not full enough, was calculated to mislead, and was rightly re- 
fused on that account. 

The last charge asked—not numbered in the transcript— 
should have been given. Part of the testimony tended to show 
that, on the day in question, there was drunkenness, noise and 
riotous conduct on the streets of Oxford. If this was believed, 
it afforded a good reason why the marshal should have been on 
the streets, ready to exercise his functions if needed, and un- 
trammeled by any incumbrance. And it was not necessary 
that the danger should be real. Reasonable ground for appre- 
hending that there would or might be a breach or disturbance 
of the peace, would make it his duty to be present, that he 
might prevent violations of the law. Apparent necessity, ona 
reasonable survey of the surroundings, is, as an excuse, as valid 
as if it were real. Preventive measures, to be effective, must 
be taken on the reasonable appearance of things. It is too late, 
after the mischief is accomplished. Mitchell v. The State, 60 
Ala. 26; Rogers v. The State, 62 Ala. 170. 

The first charge asked, in view of the testimony, was scarcely 
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full enough. Technically it may be correct, but it was not 
sufticiently explicit. Twoacts were charged against the plaintiff, 
the arrest, and the imprisonment. To authorize a verdict in 
his favor, the duty was cast on him of giving a sufficient excuse 
for each. We showed, when this case was formerly before us, 
what conditions would justify incarceration. We have repeated 
above, the surroundings which would justify an arrest without 
warrant. We have added, that reasonable appearances are as 
much an excuse for the conduct complained of in this suit, as 
actual realities are. These are the principles of law which 
must determine this case. 
Reversed and remanded. 


Watts v. Frazer. 
Bill in Equity to Re-open Settlement of Accounts af Admin- 


istratrix, and remove Settlement into Chancery Court. 


1. Bill in the alternative-—A bill can not ask, in the alternative, 
either to set aside a probate decree on the ground of fraud, or to correct 
alleged errors of law and fact in it. 

2. Relief in equity against judgment at law, or decree of Probate Court, 
on the ground of fraud.—To justify relief in equity against a judgment 
at law, or decree of the Probate Court, on the ground of fraud, the 
alleged fraud must have been practiced in the rendition or procurement 
of the judgment, and it is not sufficient to show fraud in antecedent 
transactions, which would have constituted a good defense against the 
judgment. 

3. Bill seeking to correct errors of law and fact in probate decree; 
when presumption can not be indulged against regularity of decree.—When 
the bill seeks to correct errors of law and fact in a probate decree, ren- 
dered on the settlement of an administrator’s accounts, which is not 
set out, nor any errors or defects specified, but which is designated as 
“what purports to be a final settlement,’’ no presumption can be in- 
dulged against the regularity of the decree; and the general averment 
that there had never been any final settlement, in the absence of facts 
supporting the averment, is not sufficient, being the mere statement of 
a legal conclusion. 

4. Judgment or decree against minor represented by guardian ad litem. 
A minor, when represented by a guardian ad litem, is as much bound 
by a judgment or decree as an adult; and an averment of the com- 
plainant’s infancy at the rendition of a decree on the settlement of an 
administrator’s accounts, without an additional averment that he was 
not represented by guardian ad litem, shows no equitable ground for 
relief against it. 

5. Jurisdiction of Probate Court to order sale of decedent’s . lands ; 
when proceedings can not be collaterally impeached.—The Probate Court 
acquires jurisdiction to order a sale of a decedent’s lands, on the filing 
of ages by a proper person, setting forth a statutory ground of sale ; 
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and when the jurisdiction has thus attached, the proceedings can not 
be collaterally impeached on account of mere irregularities or errors. 
6. Same; when order of sale void and the sale a nullity.—If the juris- 
diction of the court never attached, the order of sale is void, and the 
sale a nullity; and the remedy at law to recover the land being plain 
and adequate, the heirs can not come into equity to set aside the sale. 


Aprprat from Bullock Chancery Court. 
Heard before Hon. Jno. A. Fosrerr. 
This was a bill in equity exhibited on 25th August, 1883, by 
Gertrude Watts, by her next friend, P. C. Watts, against Cath- 
erine McRae, Houghton & Lasseter, R. G. Wright, S. T. 
Frazer, and others, and averred in substance: That complain- 
ant’s father, Dawson McRae, died intestate in said county in 
September, 1868, leaving a large real and personal estate, com- 
paratively free from debt; that respondent, Catherine McRae, 
the widow of decedent and the mother of complainant, was 
appointed administratrix of said estate, and executed a bond as 
such, with Frazer, Wright and others as her sureties, in the 
sum of $30,000.00, and duly entered upon said administration ; 
that said administratrix made, “ what purported to be,” partial 
or annual settlements in October, 1869, May, 1871, and March, 
1874, and an alleged final settlement in May, 1876, at which 
latter date the complainant was a minor not over ten years of 
age; that numerous errors, which are specifically pointed out 
in the bill, entered into each of the settlements; that said ad- 
ministratrix contracted a large number of debts which were 
not valid claims against the estate; and, to pay a portion of 
such indebtedness, due to the respondents Wright & Frazer, 
procured a sale to them of a part of her intestate’s realty, said 
respondents knowing at the time that said estate was free from 
debt; that other lands belonging to the estate were likewise 
.sold, under an order of sale procured from the Probate Court, 
to satisfy a personal and individual debt of the administratrix 
due to the respondents Houghton & Lasseter, which consti- 
tuted no claim against said estate; that “the various errors in 
said several settlements were unknown to oratrix until within 
the last three months. She was so young, and of such tender 
age, that she did not and could not, have any knowledge of 
such matters.” The bill further avers that “in truth there 
has never been any final settlement of the estate of Dawson 
A. McRae; that the assets of the estate have never been ad- 
ministered in full,” and prays that said administration be re- 
moved from the Probate to the Chancery Court, and that the 
varions settlements be set aside and held for naught; that the 
sales to Wright & Frazer, and Houghton & Lasseter be set aside, 
and that they be compelled to account for the use and rents of 
said lands since they entered into the possession thereof, and 
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for other relief in accordance with the allegations of the bill. 

Answers were filed by all the respondents above mentioned, 
incorporating demurrers to the bill, the defenses presented by 
which, it isnot deemed necessary to notice with particularity, in 
view of the opinion of the court. The present appeal is pros- 
ecuted from the decree of the chancellor dismissing the bill, 
the decree of dismissal being here assigned as error. 


Warts & Son, for appellant. 
Fiemine Law, and Powerit & Capaniss, contra. 


SOMERVILLE, J.—It is difficult to say whether the present 
bill is to be construed as one seeking to vacate a judgment of 
the Probate Court, rendered upon the settlement of the admin- 
istration in question, upon the ground of fraud, or whether it8 
purpose is to correct errors of law and fact, which are alleged 
to have occurred in the settlement of the estate, under the pro- 
visions of section 3837 of the Code of 1876. It would seem 
that these two aspects can not be united in the same suit in 
the alternative, for the reason that each alternative averment 
could not be the foundation for the same kind or character of 
relief, and the same defense could not be applicable to each. 
In the first aspect, the judgment assailed successfully for fraud 
could be set aside as a nullity, and the case retried on its merits. 
In the second aspect, the specific errors pointed out would be 
corrected, but the judgment as thus moditied would stand un- 
impeached in its legal validity —Gordon v. Ross, 63 Ala. 363. 
Such a bill would, perhaps, be multifarious and subject to de- 
murrer on this ground.— Moog v. Talcott, 72 Ala. 210; Lehman 
v. Meyer, 67 Ala. 396; Gordon v. Foss, supra. 

There are no facts alleged in the bill, however, which show 
any fraud practiced in the rendition or procurement of the 
judgment, or, as said by Mr. Story, “in the very act of ob- 
taining the judgment” or in its “ concoction.”—3 Story’s Eq. 
Jur. § 1575; Noble v. Moses, 74 Ala. 604, 616. Fraud as to 
transactions antecedent to the judgment, such as would have 
constituted a good defense to the rendition of the judgment, 
but not connected with the proceedings by which it was ob- 
tained, is deemed insufticient to justify relief under the head 
of this equitable ground of juriediction. There is averred no 
misrepresentation of fact, or either actaal or positive fraud, on 
the part of the administratrix, by means of which the judgment 
was procured to be rendered. Many errors of receipts and 
disbursements are shown—many errors of debit and credit— 
with failures on the part of the administratrix to charge herself 


with amounts for which she was legally liable upon the settle- 
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ment, but objections to these matters would have been available 
in the Probate Court, and no fraud, accident, or mistake is 
proved which operated to prevent such defense from being 
made in that form.—oble v. Moses, supra; Crommelin 
v. McCauley, 67 Ala. 547; Mock v. Steele, 34 Ala. 198; War- 
ing v. Lewis, 53 Ala. 615, 621. 

The bill is equally defective if treated as one to correct 
errors of law and fact alleged to have occurred in the settle- 
ment of the estate to the injury of the complainant. Such a 
bill will lie only where the errors complained of are shown to 
have occurred “ without fault or neglect” on the part of the 
complainant.—Code, 1876, § 3837. The averment made is 
that there had been in the probate court what “ purports to be 
a tinal settlement” of the estate. The judgment is not set out 
so that its detects, if any, may be judicially determined. No 
fact is stated, or reason given, showing why such settlement is 
not what it purports to be—that is, final. The Probate Court, 
being a court of general jurisdiction in making such settle- 
ments, the presumption is favorable to the fact of jurisdiction, 
and every legal intendment will be made in itsfavor. Nothing 
ean or will be presumed against the regularity or legality of its 
action. The concluding averment in the bill that there had 
never been any final settlement of the estate must be taken to 
be the statement of a mere legal conclusion of the pleader, in 
the absence of facts supporting sach a broad allegation. The 
facts previously stated show there had been sneh a settlement. 
Acklen v. Goodman, 77 Ala. 521; Steele v. Tutwiler, 67 Ala. 
107; Alexander v. Alexander, 70 Ala. 357. 

This presumption of regularity is not rebutted by the fact 
that the complainant was a minor at the time of the settlement. 
The bill does not negative the presumption that she was repre- 
sented by a guardian ad litem as required by law. And a 
minor thus represented is as much bound by the judgment or 
decree of a Probate or Chancery Court as an adult would be. 
Stabler v. Cook, 57 Ala. 23; Jones v. Fellows, 58 Ala. 343. 

Waring v. Lewis, 53 Ala. 620. 

There is no error pointed cut in the bill, as having occurred 
in the settlement sought to be impeached, for the correction of 
which the Probate Court could not have furnished an adequate 
remedy upon the occasion of the settlement, and prior to the 
rendition of the judgment. No fact or reason is averred 
showing that the complainant was without fault or neglect in 
making her defense in the Probate Court through herguardian 
ad litem.—Cawthorn v. Jones, 73 Ala. 82; Massey v. Moda- 
well, 73 Ala. 44; Waring v. Lewis, 53 Ala. 615; Alexander 
v. Alexander, 70 Ala. 357. 

The averments of the bill, apart from all objection to this 
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feature on the ground of multifariousness, fall entirely short of 
showing any want of jurisdiction in the Probate Court to make 
sale of the lands of the decedent. . Jurisdiction to sell attached 
upon the filing of the petition by the proper person, setting 
forth the statutory grounds of sale, and the action of the court 
granting the order of sale was conclusive as to the existence of 
debts due by the decedent, as well as of the insufficiency of 
personal assets to satisfy such debts. Such a judgment, as we 
have uniformly held, can not be collaterally impeached for 
mere irregularities or reversible errors.—Foaworth v. White, 
72 Ala. 224; Landford v. Dunklin, 71 Ala. 594; Farley 
». Dunklin, 76 Ala. 530. If, moreover, the order of sale was 
void, the complainant could obtain no relief in equity, becanse 
her remedy at law would be plain and adequate. 

The bill was, in our opinion, without equity, and was prop- 
erly dismissed by the chancellor. 

Affirmed. 


Cropton, J., not sitting. 


Bellinger & Ralls v. Glenn, Brockway 
& Co. 


Action for Damages by Drawees of Bill of Exchange against 
Holders. 


1. Action; legal injury the basis of.—An act can not be the founda- 
tion of an action, unless it constitutes a legal injury ; and what one man 
has a right to do, another can have no right to complaim of. 

2. Waiver of protest ; holder may protest notwithstanding.—Notwith- 
standing a waiver of protest, the holder of a bill of exchange may have 
it protested, if he desires to claim the statutory damages for non-accept- 
ance or non-payment. 

3. Same.—The drawees of a bill of exchange can not maintain an 
action against the holder, for having the bill protested after waiver of 
protest by the drawer and indorsers. 


Apprat from the Cireuit Court of Etowah. 

Tried before Hon. James AIKeEn. 

This was an action for damages by Bellinger & Ralls, a mer- 
cantile firm of Gadsden, Ala., against Glenn, Brockway & Oo., 
bankers ; and was commenced on 13th January, 1885. In the 
usnal course of their business the defendants received, for col- 
lection, a draft, or bill of exchange, for a designated amount, 
drawn on the plaintiffs by the Ballard & Ballard Co., of Lou- 
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isville, Ky. The draft was endorsed suecessively to the Ken- 
tuecky National Bank of Louisville and the First National Bank 
of Nashville, and by the latter transmitted to the defendants 
for collection. The plaintiffs’ suit is founded on the alleged 
injury to their commercial credit and reputation, caused by the 
action of the defendants in protesting this instrument despite 
an express waiver of such protest embodied therein, in the 
following words: ** The parties hereto waive protest and notice 
thereof.” The defendants demurred to the complaint upon the 
ground, énter alia, “ that the matters and things set forth in said 
complaint do not constitute any right of action in the plain- 
tiffs against the defendants.” The judgment of the court sus- 
taining the demurrer is here assigned as error. 


Duntapv & Dorten, and Arken & Martin, for appellants. 


W. H. Denson, and James L. Tanner, for appellees, cited 
Strong v. Campbell, 11 Barbour, N. Y. Rep. 135; Bank 
tome v. Mott, 17 Wendell, 554, 556; South Royalton Bank 
v. Suffolk Bank, 27 Ver'w’t, 505; Smith v. Bowler, 2 Disney 
(Ohio), 153-156; Week's Damnum Absque Injuria, § 5; 
Moak’s Underhill on Torts, p.4; Mobile /ns. Co. v. Randall, 
74 Ala. 178; Central R. R. Banking Co. v. Lampley, 76 Ala. 
357, 364; Trust Co. v. Natl Bank, 101 U. 8. 68-71; 1 Par- 
sons’ Con. pp. 263-271; Thompson v. Bank S. Carolina, 
30 Am. Dee. 354-356; 1 Parsons’ Con. 263-268-269; 
Allen v. Suydam, 32 Am. Dee. 557; Fabens v. Bank, 34 Am. 
Dee. 59; Bowling v. Harrison, 6 Howard, 258; Cooley on 
Torts, p. 81. 


CLOPTON, J.—To givea right of action fora tort, the 
act complained of must be wrong in itself, or become so by 
reason of the consequences which ensue. With whatever in- 
tent an act may be done, it can not be the foundation of an 
action, unless it constitutes a legal injury. ‘Whatever one has 
a right to do, another can have no right to complain of.” The 
waiver of protest and notice applied only to the drawers and 
endorsers. It conferred no right on the plaintiffs, who had 
not accepted the bill and were not parties to it, and imposed 
no duty on the defendants as to them. It is lawful for the 
holder of a bill, notwithstanding protest may be waived, to 
have it protested, if he deems such advisable, or desires to 
claim the statutory damages for non-acceptance or non-payment. 
On the allegations of the complaint, the protest was not a 
wrong to the plaintiffs, could not have done them any damage, 
and gave them no right of action. The substantial elements 


of a cause of action—wrong and damage—are wanting. 
Affirmed. 
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Garrett v. Robinson. 


Bill in Equity for Settlement of Partnership Accounts after 
Dissolution. 


1. Mode of stating partnership accounts by register.—In the statement 
of a partnership account, which involves items of debit or credit against 
or in favor of one or both of the partners, it is erroneous to state the 
account in debtor and creditor form as between the partners individu- 
ally ; but the account of each partner with the partnership should be 
first stated, and then the account between the partners individually on 
the basis of that result, one-half of the indebtedness of either to the 
firm being the amount of his indebtedness to the other; and individual 
debts paid by one for the other, should be charged in the individual 
account. 


Appkat from the Chancery Court of Monroe. 

Heard before the Hon. Jno. A. Foster. 

The bill in this cause songht a settlement of partnership ac- 
counts between the complainant, Robinson, and Caswell Gar- 
rett, late partners equally interested in the operation of a saw 
and grist-mill in said county ; and was filed on 11th June, 1883. 
The respondent having answered, the chancellor ordered a 
reference of the matters of account to the register. The regis- 
ter, in executing the reference, stated the account “in debtor 
and creditor form” between the complainant, Robinson, on the 
one side and the appellant, Garrett, on the other, and showed a 
‘balance of $318.00 in favor of the complainant. The register’s 
mode of stating the account, and the overruling by the chan- 
cellor of sundry exceptions taken by the respondent to the 
report, are here assigned as error. 


Farnuam & Rapp, for appellant. 
S. J. Cummune, contra. 


STONE, C. J.—Stated as the account was in this case, it was 
and is impossible to reach correct conclusions, and the whole 
report should have been set aside, and a re-reference awarded, 
with instructions. In the settlement of a partnership account 
which involves items of debit and credit against one, or-each of 
the partners, a simple accounting in which one partner. is set 
down as a creditor, and the other as a debtor, can never lead 
to correct results. This, for the obvious reason that in the 
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partnership dealings, neither credits nor debits constitute a 
liability from one to the other. They are credits payable by, 
and debts due to the firm or partnership. Whether one owes 
anything to the other or not, does not depend on the amount of 
the partnership effects he may have received, consumed, or 
utilized. It depends on the excess of receipts above disburse- 
ments on partnership account one may have enjoyed in greater 
amount than the other, or, on the excess of expenditures for 
the firm beyond receipts, one may have paid out to a greater 
extent than the other. To illustrate: Suppose A. & B. are 
equal partners. A receives of the firm effects ten thousand 
dollars, and expends for the partnership nine thousand. B. re- 
ceives one thousand, and expends nothing. Each would have 
enjoyed one thousand dollars of profit, and neither would owe 
anything to his co-partner, nor to the firm. The same rule 
applies when there is a loss. The true result to be arrived at 
is, that each partner shall receive an equal share of the profits, 
if there be profits, and each shall sustain an equal amount of 
the loss, if there be a loss. And if, in taking the account, it 
be shown that one partner has received or sustained a greater 
amount of the profit or loss than the other, this does not create 
a debt from one to the other of a sum equal to the difference. 
The sum to be paid is one-half the difference, so as to equalize 
the benefit or burden, as the case may be. 

In stating the account, that of each member with the firm 
must be stated separately. Each must be debited with what- 
ever of the partnership effects have come to his hands. This 
will include all collections and cash sales made by each, and all 
partnership effects used by each or converted or applied to in- 
dividual purposes, or applied with his approval or ratification 
to his individual uses or debts. He must be credited with all 
disbursements or expenditures he has made for the firm. In 
this column of expenditures will be embraced any payment of 
partnership debts or liabilities, whether made with partnership 
or individual funds. Robinson will be entitled to a credit in 
stating his account with the partnership for his proper wages as 
bookkeeper, and Garrett will be entitled to a credit in his 
account with the firm for all lumber of his which went into the 
firm at its formation, and was disposed of by it. He will be 
charged with the value of the lumber left on the yard at the 
termination of the partnership, and used by him. The two in- 
dividual accounts with the firm being thus separately taken, a 
proper basis will be furnished for stating the account between 
the partners themselves. And in this third, or final account, 
each partner must be charged with any individual liability of 
his, which has been paid or cancelled by the other. The pay- 
ment alleged to have been made by Garrett to Feagin of the 
13 
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balance of the purchase money note given in the purchase of 
the half interest in the mill, to the extent Garrett paid the 
same, falls within this category, and entitles him to a corre- 
— eredit in this final accounting with Robinson. If 
there be other payments by one, of the individual debts of the 
other, they are governed by the same rule. And, as we have 
said, whatever difference the account may discover in profits 
received, or losses sustained, one-half that sum will be the 
proper decree against the partner who is found to have the ad- 
vantage. Collins v. Owen, 34 Ala. 66. 

Several of the exceptions—notably, the first and second filed 
by the defendant—onght to have been sustained. 

Reversed and remanded. 
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Higginbotham & Co. v. Clayton & 
Webb. 


Trial of Right of Property. 


1. Court may require jury to correct informal verdict.—When the jury 
return an informal verdict, the court may require them to retire again 
and put it in proper form. 

2. Remission by plaintiff in attachment of portion of his recovery ; 
when claimant can not complain.—The claimants of property attached 
can not complain of the action of the court in requiring the plaintiff to 
remit a portion of his recovery, as the only alternative to granting a 
new trial, since they can not possibly be injured by it. 


Appkat from Calhoun Cireuit Court. 

Heard before Hon. L. F. Box. 

This was a trial of the right of property in certain desig- 
nated articles of merchandise, on which an attachment had 
been levied by Clayton & Webb, and a claim interposed, under 
the statute, by A. L. Higginbotham & Co. The cause was 
tried on an issue made up under the statute, the trial resulting 
in a verdict and judgment in favor of the plaintiffs in attach- 
ment. The verdict, as first returned, was in the following 
words: “We, the jury, find for the plaintiffs the goods speci- 
fied in the levy, to-wit :” (enumerating the several articles and 
assessing the value of each) “and ten per cent. damages.” 
The court thereupon directed the “jury to retire and put their 
verdict in proper form ; which was accordingly done, and the 
amended verdict received against the objection and exception 
of the claimants. The claimants moved for a new trial, which 
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the court consented to grant “ unless the plaintiffs would agree 
to abandon and allow stricken from the verdict and judgment” 
certain articles covered by their attachment and the ten per 
cent. damages awarded by the jury. The plaintiffs consented 
to remit this portion of their recovery and the court overruled 
the claimants’ application for a new trial. 

The amendment of the verdict is made the basis of appel- 
lants’ assignments of error. 


1885. } 


CatpweE.t, Hames & Catpwe t, for appellants. 
G. C. Exuis, and J. W. Bisnop, contra. 


SOMERVILLE, J.—The verdict of the jury, as first re- 
turned, was obviously informal. No doubt can be entertained 
as to the right of the court to direct the jury to again retire 
with the view of putting their verdict in proper form.—Hughes 
v. State, 12 Ala. 658; Wortham v. Gurley, 75 Ala. 356. 

The action of the court in compelling the plaintiffs to remit 
a part of their recovery against the defendant as the only 
alternative to granting a new trial, could not possibly prejudice 
the appellants, who were claimants of the property levied on 
under the plaintiffs’ writ of attachment. It was rather a 
benefit to both themselves and the defendants, resulting in re- 
ducing the amount of the judgment for the satisfaction of 
which the property was liable to be condemned. 

We find no error in the record of which the appellants have 
a right to complain, and the judgment is accordingly affirmed. 


Ex parte Pearce. 
Application for Mandamus. 


1. Repleader ; when award of, equivalent to granting new trial.—Where 
issue is joined on several insuflicient special_pleas and on the general 
issue, and there is a general verdict for the defendant on all the issues ; 
while the bill of exceptions, purporting to set out all the evidence, 
shows that the plaintiff made out a prima facie case, and that the de- 
fendant’s evidence only supported the insufficient pleas; the award of 
a repleader, if not technically correct, is the same in substance as t- 
ing a new trial, with leave to amend the pleadings, and accomplishes 
substantial justice. 


App.ication to this court for a writ of mandamus. 
The facts are sufficiently stated in the dissenting opinion. 
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Parsons, Pearce & Kutry, for petitioner. 
Catpwe.., Hames & CaLtpwe tt, and Warts & Son, contra. 


CLOPTON, J.—In an action, brought by M. P. Levy & Co. 
against the petitioner in-the Circuit Court for Calhoun county, 
the defendant pleaded the general issue and three special pleas. 
Each of the special pleas contained a confession of a cause of 
action, and se in avoidance immaterial and _ insufficient 
matter. There was a verdict for the defendant, which was set 
aside, and a repleader awarded. This is an application for a 
mandamus to have judgment entered on the verdict, and the 
case stricken from the docket. When a plea contains a confes- 
sion of a cause of action, and avoids it by presenting an imma- 
terial issne, and there is a verdict for the defendant, the plaintiff 
is entitled to judgment non obstante verdicto; but if the plea 
does not confess a cause of action, a repleader may be granted. 
Lambert v. Taylor, 4 B. & C. 138; 1 Chitty Pl. 688. Such 
is the rule at common law, and was of easy application so long 
as the parties were restricted to a single issue; but since, by 
statute, the defendant is allowed to plead as many distinct pleas 
as he may be advised, though inconsistent with each other, thus 
presenting several issues of fact, a serious difficulty arises as to 
the application of the rule, when some of the issues are mate- 
rial and others immaterial, and there is a general verdict for 
the defendant. 

In Wallace v. Barlow, 3 Bibb. 168, issues were joined on 
three pleas, two of them being immaterial. It was held, that 
a material issue having been joined, and a general verdict for 
the defendant, it should not be set aside and a repleader 
granted ; and that whenever the court can give judgment upon 
the whole record a repleader should not be awarded; but the 
finding as to these issues, which could not affect the merits, 
should be disregarded, and judgment entered on the finding as 
to the good issue. In Cullum v. Branch Bank, 4 Ala. 21, the 
right of the defendant to have the jury instructed to find a_ 
verdict on any issue sustained by his proof is conceded without 
question, because in such event, the plaintiff could evade the 
consequence of the verdict founded on an immaterial issue by 
a motion to enter a judgment non obstante veredicto. It is 
said: “The defendant did not pursue this course, but asked a 
charge which, if given, would have led to a general verdict, 
and the plaintiff would, in that case, have been remediless (as 
under the issue of non assumpsit), the reason on which the 
verdict was.founded could not ies been ascertained.” 

In Mudge v. Treat, 57 Ala. 1, the rule is thus stated: “A 
repleader should not be awarded, because of the immateriality 
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of one of the issues, after a general verdict on all, some being 
sufficient, unless it affirmatively appears the verdict was on the 
immaterial issue only.” The logical sequence from these deci- 
sions is, that whenever enough exists in the record, not being 
impertinent or uncertain, on which judgment may be given, 
the reason for awarding a repleader, when all the issues are on 
immaterial points, does not apply; and that the statute, allow- 
ing several pleas, vperates to abrogate the rule, when there is a 
general verdict on both material and immaterial issues, except 


in case the entire record aftirmatively shows, that the finding / 


was on an immaterial point only. 


The bill of exceptions purports to set out all the evidence.\ 


It must be conceded, that sufficient appears, if believed by | 
the jury, to entitle the plaintiff to recover; and that the proof 
offered by defendant only tends to support the innate | 
issues. In Mudge v. Treat, supra, it was observed, substan 
tially, that had the bill of exceptions negatived the introduction 
of any evidence supporting any of the material issues, the court 
would not hesitate to declare that a proper case for a repleader 
would have been presented. But it must be noted, that the 
trial court had instructed the jury, their verdict must be for 
the defendant, if they found the immaterial issue in his favor. 
We do not understand, it was intended to declare, that the ap- 
pellate court will determine from an inspection and examina- 
tion of the proof contained in the record, though it may set 
out all the evidence, that it attirmatively appears that the 
verdict was on the immaterial issue only, when there are sufti- 
cient pleas, which cast on the plaintiff the burden of establish- 
ing his cause of action, and nothing, other than the evidence, 


appears from the record to indicate such finding. But the~ 


exigencies of this case do not require us to decide the extent 
to which the character of the evidence may be regarded as a 
controlling consideration, nor what must be shown by the 
record, in order that a general verdict, there being both suffi- 
cient and insufficient pleas, may aflirmatively appear to be 
founded on an immaterial issue only. * 
The record, as presented, does not disclose what instructions, 
if any, were given by the court as to the erway oe 
The verdict of the jury is set out in haec verba: “We the 
jury find the issues in favor of the defendant.” Its terms are 
responsive to, and comprehensive enough to embrace all the 
issues, material and immaterial, submitted to the jury. The 
fair and reasonable interpretation of the verdict is, that the jury 
found all the issues in favor of the defendant. Tippin v. 
Petty, 7 Por. 441. On such a verdict, it cannot be said, that 
it is founded on any particular issue only, whatever may be our 
opinion of the state and character of the proof. If such be the 
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fact, no means are furnished to ascertain on what particular 
issue. The general issue is a denial of the cause of action as 
set forth by the plaintiffs, and devolved on them the onus 
of proving it. The juries are the exclusive judges of the 
credibility of witnesses, and the sufficiency of evidence. If 
their finding is contrary to the evidence, resort for the correc- 
tion of the error must be by a motion for a new trial. It may 
operate a hardship on the plaintiffs; but violence would be 
done to the finding of the jury as expressed in the terms of 
their verdict, were it restricted to the immaterial issues only, by 
inferences only from the insufficiency of the evidence to sup- 
_ the verdict on the material issue. On the record, a case 
or a repleader was not presented, and the defendant was not 
entitled to have judgment entered on the verdict. Otherwise, 
the effect would be to grant a new trial under the guise of 
awarding a repleader. 

The remaining question is, will mandamus lie to compel the 
Circuit Court to enter judgment? It is an established princi- 
ple, that a mandamus will issue to an inferior court to compel 
the rendition of a judgment, where such court, having heard 
and tried the case, refuses to render judgment ; but relief will 
not be granted by mandamus, when there is another adequate 
legal remedy, as when the interlocutory order complained of 
may be revised and corrected on appeal from the final judg- 
ment. Hx parte 8S. & N. Ala. R&R. R. Co., 65 Ala. 599. 
Whether or not a repleader shall be awarded is not a matter in 
the discretion of the court, and the action of the court relating 
thereto is revisable. Awarding a repleader is not the same as 
granting a new trial. They are distinct in their nature and 
purposes, and constitute different modes of proceeding. Chap- 
man v. Holding, 60 Ala. 522. The one is discretionary, not 
subject to revision. The other does not rest in the discretion 
of the court, and must be granted or refused on established 
common law principles; and if error intervenes, it may be 
corrected by the appellate court. The plaintiff having made 
a motion for a new trial, which was withdrawn, and afterwards 
made a motion to set aside the verdict, and for a repleader, 
elected their remedy, and must submit to its burdens and dis- 
advantages. If a repleader be improperly refused, the plaintiff 
may appeal from the judgment entered on the verdict, and 
have the refusal revised. Mudge v. Treat, supra. Hence in 
such case, a mandamus will not lie. But if a repleader be im- 
properly awarded, no judgment is entered from which an appeal 
can be taken. Though the defendant may object, if he subse- 
quently appears, engages in another trial, examines witnesses, 
and litigates, he waives his objection to the award of the re- 


pleader, and is precluded to deny that the case is properly 
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pending in court. Byrd v. McDaniel, 20 Ala. 582; Hair »v. 
Moody, 9 Ala. 399. An appeal from the final judgment would 
not be an adequate remedy. Lloyd v. Brinck, 35 Tex. 1; 
Fish v. Neatherwood, 2 Johns. Cas. 215. 

In my opinion the mandamus should be granted. But the 
majority of the court do not concur in this conclusion. 


Per Curtam.—The result of the trial and verdict in this case 
was a manifest injustice to plaintiffs. The defenses set up 
were without merit, and the court would have been justified in 
setting the verdict aside ex mero motu, and allowing the plead- 
ings to be amended. We will not say it was not the duty of 
the court not to do so. One of the chief purposes for which 
courts are organized is, that while observing the dividing line 
which separates the duties of the judge from those of the 
jury, the presiding judge should exert his powers in favor 
of legal justice. The effect of the order made was precisely 
the same as the granting of a new trial, with leave to amend 
the pleadings. Justice was done, and the law regards substance 
rather than forms, or the name of things. Judgments, correct 
in substance, should never be reversed because bad reasons are 
given for them, nor because they are designated by erroneous 
names. 

The majority of the court hold that the mandamus must be 
denied. 


East v. East. 
Bill in Equity to Enforce Vendor's Lien. 


1. Sale of lands belonging to tenants in common, one of whom is a 
lunatic and the other his gquardian.—Where one of two tenants in com- 
mon has been declared a lunatic, and the other appointed his guardian ; 
if the latter obtains from the Probate Court an order for the sale of the 
lunatic’s interest in the land, it is questionable whether he can rightly 
make a joint sale of the entire land, or whether such sale, if made, 
could or would be approved by the court. 

2. Same.—lIf he sells his own interest in the land at the same time, 
to the same purchaser, and at the same price, taking separate notes for 
the purchase-money, one payable to himself individually, and the other 
as guardian, he can uot unite the two demands in one bill to enforce a 
vendor’s lien on the land. 

3. Bill dismissed on demurrer in term time.—When a bill is dismissed 
on demurrer in term time, the complainant must ask leave to amend, if 
he desires to do so. ; 

4. Sale of lands by decree under probate court.—When land is sold by 
a guardian, under a probate decree, the sale is not complete until con- 
firmation, and the title does not pass until the purchase-money is paid 
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(Code, § 2766) ; consequently, the vendor’s lien is not waived by taking 
a note with surety for the agreed price, nor by executing a conveyance 
prematurely. 


Appreat from Randolph Chancery Court. 
Heard before Hon. N. 8. Granam. 


Sarru & Sarrn, for appellants. 
Dowpett & Denson, contra 


STONE, C. J.—The bill alleges that the lands, on which a 
vendor’s lien is sought to be established, were owned by the 
complainant and Cicero J. East as tenants in common, that the 
latter had been declared a lunatic, and the complainant «ap- 
pointed his guardian. The bill then avers that a ee an order 
granted by the Probate Court, complainant had sold the luna- 
tic’s undivided half interest in the land, and Elias East became 
the purchaser at the price of two hundred and twenty-five 
dollars. It is then averred that at the same time complainant 
sold the half interest owned by him in his individual right tu 
the same purchaser, and at the same price. Separate notes 
were taken for the purchase-money of these several interests ; 
the one payable to t J. East, guardian of C. J. East, the other 
to T. J. East, or bearer. The present bill is filed by T. J. East, 
in the dual capacity of individual and guardian, and seeks to 
recover the two demands in one suit. 

The bill does not aver that the sale of the two interests was 
made by one contract. The taking of separate notes tends to 
show the sales were separate. It is difficult to conceive how 
the two sales could be made by one joint contract. One in- 
terest was required to be sold at public outcry, to the highest 
bidder, after due notice; the other could be disposed of pub- 
licly or privately, at the option of the owner. it is question- 
able if a joint sale could have been rightfully made, and 
whether, if so made, the Probate Court could or would approve 
it. The one is a private contract, between man and man, con- 
summate when the concurrence of the two minds is evidenced 
by written contract, duly signed, expressing its terms; the 
other is a judicial sale, not binding nor complete, until it is ap- 
proved by the court, under whose authority the sale is made. 
Be this, however, as it may, the bill not only does not aver 
there was a joint sale, but, plainly interpreted, avers the con- 
trary. The bill, then, presents the case of two distinct de- 
mands, asserted in distinctly different rights, in one: and the 
same suit. This comes up to all the requirements of the rule 


against multifariousness, and the objection to the bill, original 
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and amended, was rightly sustained.— Lehman v. Meyer, 67 Ala. 
396; Junkins v. Lovelace, 72 Ala. 303; 1 Brick. Dig. 719-20; 
Bayzor v. Adams, 80 Ala. —. 

The decree being rendered in term time, the complainant, if 
he desired to amend, should have asked leave to do so. In the 
absence of such motion, the court did not err in the final decree 
dismissing the bill. 

There will be other proceedings, and we will offer some sug- 
gestions on other points. The bill should have averred that 
the public sale was reported and confirmed, as it is the con- 
firmation which gives the sale validity. 

So far as the guardian’s interest is concerned, there is nothing 
in the objection, even if sustained by the pleadings, that the 
purchaser received a conveyance, and gave security for the 
purchase-money. The title, if made before confirmation and 
the payment of the purchase-money, was improperly made, 
and did not devest either the title or the lien.—Code of 1876, 
§ 2786. 

Nor does the bill sufficiently show security was taken, so as 
to raise the presumption the lien was waived. It is shown that 
the alleged surety was .1e wife of the purchaser. A married 
woman can make no binding personal contract, nor can she 
bind her property, unless she has an equitable separate estate, 
or, is in some other way clothed with the power. Prima 
facie, her promises to pay money are nullities, and to give 
them effect the facts must be averred which clothe her with 
the power. As the bill appears, her promise was a nullity. 

It may not be necessary, but we will so far modify the decree 
as to make it a dismissal without prejudice. As amended, 

Affirmed. 


Sands et al. v. The State. 
Indictment for Arson. 


1. Indictment for arson; sufficiency of.—An indictment for arson as 
defined by section 4346 of the Code of 1876, and which substantially 
pursues the form (No. 34, p. 995 of the Code), charges the offense of 
arson in the first degree with sufficient certainty. 

2. Same; sufficiency of averment of ownership of building burned.—The 
description in the indictment of the property burned, as ‘‘ the jail of 
Wilcox county.”’ is a sufficient averment of ownership, the courts judi- 
cially knowing that the county jails in this State are the property of 
the several counties in which they are located, and that each county in 
the State is a body corporate. 
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3. Confessions; when admissible.—The confessions of one of the de. 
fendants in this case, made to the sheriff and his deputy while in their 
custody, and not obtained by threats or promises, or in any manner in- 
duced a the appliances of hope or fear, held to have been made vol- 
untarily and therefore properly admitted. 


Appa from Wilcox Circuit Court, 

Tried before the Hon Joun Moors. 

The appellants, Lewis Saunders, John Rentz and Jesse John- 
son, defendants in the court below, were convicted at the Fall 
Term of said court, 1885, of the offense of arson in the first 
degree. The indictment charged that Saunders and his co- 
defendants, Rentz and Johnson, with tive others who do not 
join in the present appeal, “ wilfully set fire to, or burned*in 
the night time the jail of Wilcox county, which was occupied 
at the time by persons lodged therein at night, against the 

ce, &c.” A demurrer was interposed to the indictment, it 
ing objected, among other grounds, that it failed “to charge 
arson in -the first degree”; and failed “to allege that the 
jail charged to have been set fire to or burned, was a prison in 
which there was at the time a human being.” The record 
does not indicate what disposition was made of the demurrers, 
and issue was joined upon the plea of not guilty. 

From the bill of exceptions, it appears that the main conten- 
tion in the court below related to the admission of a confession 
made by one of the defendants, Jesse Johnson, implicating 
himself and certain of his co-defendants in the perpetration of 
the offense charged. The deputy sheriff, T. S. Caldwell, testi- 
tied that he had charge of the jail and that all of the de- 
fendants were confined together in the same room or cell; that 
on the night of the fire, which originated in the cell in which 
the prisoners were confined (the floor, near the entrance, was 
burned “an inch and a half to two inches deep,” as shown by 
the testimony of another witness), he went to the room in 
question to investigate the occurrence ; that he required each 
of the defendants, including the said Jesse Johnson, to undress 
and leave their clothing in the room and go out naked ; that 
he stood at the door of the room and required them to pass by 
him one at a time, and as each of the prisoners passed out he 
“struck him a lick with a strap or small stick which he had in 
his hand.” At the time, the fire was out, but the smoke was 
stillin the room. The witness stated that he required the 
prisoners to disrobe in order that their clothing might be 
searched for matches, or other means of kindling a fire, and 
that the prisoners were kept in one of the dungeons of the jail 
until the next day. It appears from the evidence that on the 
following morning the sheriff of the county, W. L. Jones, was in- 


formed of the occurrence by his deputy ; that they went to the 
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jail together and took the said Jesse Johnson, who was still 
naked, from the dungeon into the enclosure of the jail and 
questioned him about the fire; that “neither of them made 
any threat to harm him in any way, nor made him any prom- 
ise, and neither of them had any stick or weapon ;” that Jesse 
was told: “If you know anything about the burning you must 
tell us,” and he thereupon made his statement. Upon this 
preliminary proof of the sheriff and his deputy as to the cir- 
cumstances attending the confession, the court permitted it to 
go to the jury, and the defendants duly excepted. 

Defendants requested the court to give the following charge, 
which was in writing: “If the jury believe from the evidence 
that the burning could have been done” by certain designated 
persons “ without the assistance of the defendants, the jury 
should acquit the defendants.” This charge the court refused 
to give, and the defendants excepted. 

The admission of the confession of Jesse Johnson against the 
objection of defendants, the overruling of the demurrers to 
the indictment, and the refusal to give the charge requested, 
are here assigned as error. 


Jones & Jones, R. Garttarp, and Howarp & Brox, for ap- 
pellants. 


T. N. McCrettan, Attorney-General, for the State. 


SOMERVILLE, J.—This indictment was clearly good, and 
charged with sufficient certainty the crime of arson in the first 
degree, as defined by section 4346 of the present Code of 
1876.—Code, form No. 34, p. 995. The description of the 
property burned, as “the jail of Wilcox county,” was a suffi- 
cient averment of ownership, without more. We judicially 
know that the county jails in this State are the property of the 
several counties in which they are severally located, and that 
each county in the State is a body corporate.—Code, 1876, 
S$ 820, 815. Matters of which judicial notice is taken need 
not be stated in indictments any more than in ordinary plead- 
ings in civil causes.— Lockett v. The State, 63 Ala. 5; Code, 
1876, § 4791; City Council of Montgomery v. Wright, 
72 Ala. 411. 

We perceive no error in the admission of the confessions 
shown to have been made by the defendant Johnson. They 
were free from every objection, even under the liberal rules 
laid down by this court, ample proof having first been made 
that they were not obtained by threats or promises, or in any 
manner induced by the appliances of hope or fear, excited in 
the mind of the aceused.——/?edd v. State, 69 Ala. 255; Murphy 
v. State, 63 Ala. 1; Porter v. State, 55 Ala. 95. 
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The charge requested by the defendants and refused by the 
court was so obviously bad as scarcely to require notice. It 
entirely ignores the question of the actual guilt or innocence of 
the defendants, and directs their acquittal of the crime if the 
arson charged “could” have been committed without their as- 
sistance. ; 

The record is free from error and the judgment is aflirmed. 


Greene County v. Eubanks. 


Action against County to recover Damages for Injuries to 


Person and Property Caused by Defective Bridge. 


1. Power of Court of County Commissioners over public highways.—In 
respect to the public highways, the Court of County commissioners ex- 
ercises a quasi legislative authority; and, in the absence of statutory 
provisions, the county is not responsible for the manner in which that 
authority is exercised. 

Liability of county for injuries caused by defective bridge.— Under statu- 
tory provisions (Code § 1692), where a bridge or causeway has been 
erected by contract with the Conrt of County Commissioners the 
county may protect itself against liability for injuries resulting from 
a defect in such bridge, by requiring of the contractor a guaranty 
that it shall continue safe for the passage of the public for a stipulated 
time; but when no guaranty has been taken, or the stipulated period 
has expired, the effect and operation of the statute are to devolve on 
the county the legal duty to keep such bridge in repair while it remains 
part of an established public highway. 

3. Some; duty of county with respect to necessary repairs.—The liability 
of the county having attached by the non-requirement of a guaranty, 
or by the expiration of the stipulated period, can not be divested by 
imposing upon the overseer of the public road the duty to keep such 
bridge in proper repair. 


Appa from the Circuit Court of Greene. 

Tried before the Hon. 8. H. Sprorr. 

This was an action to recover of appellant county damages for 
the loss of a mare, and personal injuries to appellee, caused by 
the defective condition of a bridge, part of a public highway, 
over which plaintiff was passing when the loss and injuries 
were sustained. 

The complaint contained a single count which averred the 
erection of the bridge by contract with the County Com- 
missioners of said county of Greene and charged that appel- 
lant “failed to take any bond or other guaranty from the 
person erecting said bridge that the same should continue safe 


for the passage of travellers and other persons for a stipulated 
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time ; or, if such guaranty was taken, the period thereof ex- 

ired before the injuries occurred :’ whereby the said county 
of Greene became bound to keep said bridge in repair and in 
a safe condition for the passage of the public. The com- 
plaint farther avers that the loss and injuries, the foundation 
of the suit, occurred by reason of the negligence of the de- 
fendant in failing to keep the bridge in such proper condition 
and repair; that the supports of said bridge had become so 
weakened and decayed by lapse of time and the want of said 
proper and necessary repairs, that the structure yielded and 
broke down under the weight of the mare and appellee, and 
caused the damages to person and property complained of. 
The presentation of plaintiff's claim for damages within the 
statutory limit of twelve months after the same accrued, to 
the Court of County Commissioners, and its rejection and 
disallowance by that body, are duly averred. 

A demurrer interposed to the complaint was overruled by 
the court; and issue was joined upon the plea of the general 
issue, and a special plea setting up the contributory negligence 
of the appellee. 

Upon the trial it was shown by transcripts of the orders 
and proceedings of the Court of County Commissioners, and 
other evidence adduced by the plaintiff, that the bridge in 
question was constructed in 1866 by contract with said county 
of Greene. The evidence also tended to show that a guaranty 
by bond had been taken from the contractor who erected the 
bridge; but the testimony as to this point was uncertain and 
conflicting. The plaintiff, in his own behalf, testified to the 
loss of the mare, her value, and the personal injuries sustained 
by himself. 

The appellant endeavored to show that the liability of the 
county had terminated before the cause of action arose ; but 
this ground of defence is sufficiently elaborated in the opinion 
of the court. There was also, as recited in the bill of excep- 
tions, “Evidence tending to show plaintiff was guilty of 
negligence directly contributing to said injury, and there was 
evidence tending to show he was not guilty of such contributory 
negligence.” 

The court charged the jury that, if they believed the bridge 
was built in 1866 and a guaranty taken from the contractor 
that it should continue safe for the passage of travellers and 
other persons for a period of five years, and that this period 
had expired before the alleged injuries to plaintiff and his 
property ; or, if the bridge was so built, and no guaranty was 
taken, and the same was repaired in 1874 by contract with the 
Court of County Commissioners and no bond required, then, 
in either case, if plaintiff's injuries to himself and property 
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resulted from a defect in said bridge, he was entitled to 
recover unless his own negligence directly contributed to his 
said injuries. 

To this charge of the court appellant duly excepted, and 
here assigns the same, together with the overrnling of his de- 
murrer, as error. 


Tuos. W. Coteman, and Troy, Tompkins & Lonpon, for ap- 
pellant. 


CLOPTON, J.—It may be regarded as settled by our deci- 
sions, that counties are auxiliary political or governmental 
agencies. The court of county commissioners exercises a quasi 
legislative authority in respect to the public highways; and 
the county, independent and exclusive of statutory liability, is 
not responsible for the manner in which the authority may be 
exercised.— Barbour County v. Brinson, 36 Ala. 362; Askew 
v. Hale County, 54 Ala. 639. The county commissioners may 
contract for the erection of a bridge, with a guaranty by bond, 
or otherwise, that it shall continue safe for the passage of 
travelers, and other persons, for a stipulated time. In such 
case, any person injured, in person or property, by a defect in 
such bridge, before the expiration of such period, may sue in 
his own name, on the bond, or other guaranty, and recover 
damages for the injury. No liability is imposed on the county 
for an injury occurring during the stipulated time, when the 
statutory guaranty has been taken; but if it has not been taken, 
or the period has expired, a person, sustaining injury because 
of a defect in the bridge, may sue and recover damages of the 
county.-—Code, § 1692. The effect and operation of the statute 
are to devolve on the county the legal duty to keep such bridge 
in a safe condition, either when no guaranty has been taken or 
after the stipulated time has expired. The liability of the 
county in en case is not controverted ; but it is insisted, that 
there is evidence tending to show, that the liability had termi- 
nated before the occurrence of the injury sued for, which evi- 
dence was withdrawn from the consideration of the jury by 
the charge of the court. 

The bridge in question was erected by contract in 1866, the 
contractor agreeing to keep it in repair during a period of five 
years. The evidence is conflicting as toa guaranty having 
been taken. The injury complained of occurred in 1883, being 
after the expiration of the stipulated period. In 1874, the bridge 
being very much decayed, and unfit for use, was repaired by 
contract with the county commissioners, some of the old tim- 
bers being used in repairing; and in 1880 and 1883, other 
small appropriations were made for work done on the bridge. 
VoL. LXxx. 
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The liability of a county for damage, caused by a defect in 
a bridge erected by contract, commences on a failure to take a 
guaranty, or if taken, at the expiration of the time; and the 
lengths of time such liability shall continue is not fixed or lim- 
ited by the statute. The statute contemplates, that a necessity 
might arise for erecting bridges by contract, over streams, 
erossed by a public road, which would be requisite to its con- 
venient and safe use, and which could not be erected by the 
overseer of the road, with the labor and means furnished him 
by the statutes. Such bridge constitutes a part of the public 
highway. A public road, once legally established, continues as 
such, until discontinued by the court of county commissioners 
in the manner provided by statute. While no liability is im- 
posed on the county for a failure to keep other parts of the 
public road in proper condition, when a bridge is erected by 
contract, as a part of such road, it is the intention and policy of 
the statute, on account of the increased danger, to afford re- 
dress, for injuries caused by defects in such bridge, either 
against the contractor or the county; and the liability of the 
county, having once arisen, is co-existent with the reason and 
policy of such protection. It continues so long as such bridge 
is connected with, and constitutes a part of an established 
public road. 

When a bridge becomes decayed and unfit for use, the county 
commissioners may, by contract, erect a new bridge, and by a 
guaranty, secure the county against liability for a time ; or they 
may undertake to repair the existing decayed bridge. In re- 
pairing, they may adopt such mode as may be deemed advisa- 
ble—by contract 6r otherwise ; but whatever mode be adopted, 
the county is responsible for the manner in which the duty is 
performed. Neither the order of the court in 1874, nor any 
order previously or subsequently made, contemplates or oa 
ports to anthorize a contract for the erection of another bridge ; 
but only for repairing the one previously erected. Neither 
can the county be discharged from liability by devolving the 
duty to repair on the overseer or the road. All the orders and 
proceedings of the court of county commissioners, respecting 
the bridge, recognize and treat it as the same bridge, originally 
erected by contract; and after such orders and proceedings, 
and such successive repairs, the county will not be permitted 
to avoid liability, by saying, that in repairing, a new bridge ° 
was virtually erected. 

There is no error in the rulings or charge of the court. 
Aflirmed. 
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Steinhardt v. Bell. 
Trover. 


1. Landlord has lien on entire crop grown on rented lands, whether 
grown by tenant himself or sub-tenant.—The landlord has a lien on the 
entire crop grown on the rented lands, for the rent of the current year, 
whether it be grown by the tenant himself, or by a sub-tenant; and 
when a bale of cotton is placed by the sub-tenant at the gin-house, and 
set apart for the landlord in satisfaction of his claim for rent, the title 
of the landlord is thereby perfected, and he may maintain trover against 
any one who afterwards converts the cotton. 

2. Ratification not binding unless made with full knowledge of all ma- 
terial facts.—A subsequent ratification of the unauthorized conversion, 
by the landlord, if made with full knowledge of all the material facts, 
is acomplete defense to the action; but the burden of proof as to such 
ratification is on the defendant, and any evidence tending to prove or 
disprove the landlord’s knowledge of any material facts is relevant and 
competent. 

3. Contradictory statements by witness; when admissible.—Previous 
contradictory statements or declarations by a witness, whether under 
oath or not, are not admissible for the purpose of impeaching him, un- 
less they relate to some matter material to the issue on trial. 

4. Testimony to rebut inference attempted to be drawn in argument ; 
when admissible.—As a general rule, testimony should not be received 
merely to rebut an inference attempted to be drawn in argument, unless 
it be of some pertinent fact overlooked or omitte.| in submitting the 
evidence ; but, in admitting evidence for this purpose, the court neces- 
sarily has a discretionary power in promotion of j@stice. 

5. Appeal from judgment of justice of the peace; how proved.—The 
fact that an appeal was taken from a judgment rendered by a justice of 
—— can not be proved by an entry of the word appeal on his 
docket. 


Apprat from the Circuit Court of Dallas. 

Tried before Hon. Joun Moore. 

This was an action of trover, brought by Mrs. Mary Bell, 
against Adolph and Simon Steinhardt, to recover damages for 
the conversion of two bales of cotton; and was commenced on 
March 8th, 1883. Issue was joined on the plea of not guilty ; 
the trial resulting in a verdict and judgment for the plaintiff. 

The facts in the case, up to the development of the issue of 
ratification, the material question raised on the trial in the pri- 
mary court, are stated in the opinion. The plaintiff, as a wit- 
ness in her own behalf, testified, in substance, that the attach- 
ment proceedings instituted in her name by the Steinhardts 
against S. B. & John Olds, and which were tried before the 


justice of the peace, Conoley, were not authorized by her ; and 
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that she had so testified as a witness on that trial. That neither 
of the Olds was indebted to her at the time when the attach- 
ment suit was tried ; that she did not make the affidavit upon 
which the writ of attachment issned and had not procured the 
bond to be given therein, and that no counsel had been em- 
ployed by her to represent her-in the trial in the justice court. 
“T had never been in court before the time I was before Judge 
Conoley, I was sick and troubled and I remember that I knew 
nothing about it, and I told them that I had never thought of 
Steinhardt using attachment. If I said at that time that I 
ratified it, I did not know what that meant.” The plaintiff 
introduced as a witness John Babcock, who testified, in sub- 
stance, that he ginned four bales of cotton for Stanton Olds in 
November, 1880; that when Olds delivered the cotton to the 
witness “ he said two bales was for Mrs. Bell’s rent.” To this 
declaration of Olds, accompanying the delivery of the cotton, 
defendants objected ; the court overruled the objection, and de- 
fendants duly excepted. 

Simon Steinhardt, one of the defendants, testified in sub- 
stance, that he procured the issuance of the attachment against 
8. B. & John Olds; that a few days prior thereto he had a con- 
versation with Mrs. Bell, who complained to him that the Olds 
had not paid their rent, being about $100.00 in arrear, and 
asked the assistance of witness in collecting the balance ; that 
the witness suggested that the cotton be attached for the un- 
paid rent, and agreed to assist her in the matter. The witness 
further testified that the necessary papers were prepared at his 
instance by Joseph F. Johnston, a practicing attorney of the 
Selma Bar, and that he heard the plaintiff, Mrs. Bell, a short 
while before the attachment suit was tried, request the said 
Johnston to “act for her” on the trial. As further shown by 
the bill of exceptions, witness was handed an account headed : 
“ Mrs. Mary Bell, bought of Steinhardt & Bro.,” and questioned 
in reference to it, the court overruling defendants’ objection to 
its introduction. This account, and the purpose of its intro- 
duction, are sufficiently noticed in the opinion. 

Jos. F. Johnston, a practicing attorney, testified as to his 
connection with the attachment suit before the justice of the 
peace, Conoley ; his testimony tending to corroborate that of 
the preceding witness, Steinhardt. He also testified as to the 
entries upon the docket made by said Conoley (who had since 
died) showing the rendition of judgment in favor of Mrs. Bell. 
The only evidence on said docket that an appeal had been 
taken from this judgment consisted of the word “appeal,” 
which, like the other entries, was in the handwriting of said 
Conoley. As shown by the bill of exceptions, after the argu- 
ments for the defense had been concluded, “the court allowed 
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S. W. John, Esq., attorney for plaintiffs, to be sworn and to 
testify against the objection of the defendants, that the reason 
he did not have Geo. H. Craig present at the trial as a witness, 
was because said Craig was absent from town, and told him, 
witness, that he, Craig, had to go off to Washington and could 
not remain at the trial when witness had asked him to do so.” 
The court overruled the objection, and defendants duly ex- 
cepted. 

The court, at the written request of the plaintiff, charged 
the jury as follows: “If the agent of the defendants received 
the two bales of cotton from plaintiff, under an agreement or 
promise that the defendants would apply the proceeds of the 
cotton to the payment of defendants’ account against the 
plaintiff, and this agreement or promise was made for the pur- 
pose of deceiving plaintiff, or as a means to get possession of 
the cotton; or if defendants repudiated said agreement as 
soon as they were informed of it, then the plaintiff is entitled 
to recover, unless, after being informed of the conversion, she 
approved of it and consented that the proceeds of said cotton 
might be applied to other uses than the one first agreed to.” The 
defendants reserved an exception to the giving of this charge, 
and excepted to the refusal to give the following requested by 
them: “If a person make a declaration, using words that have 
a common and general understanding, and others act on these 
declarations, such person can not afterwards testify or set up 
that he or she meant or intended to convey a different mean- 
ing.” The defendant further requested the court to charge, 
in substance, that if they believed from the evidence that an 
appeal was taken from the judgment rendered in the justice 
court, it devolved on the plaintiff to show that such appeal 
was prosecuted to effect ; and, until this was shown, the judg- 
ment stood as rendered and was binding on the plaintiff as to 
the issues involved in said case. This charge the court refused 
to give and the defendants duly excepted. 

The assignments of error embrace the exceptions noted 
above, with numerous others not necessary to be stated. 


W. R. Netson, for appellants. 
S. W. Joun, contra. 


STONE, C. J.—The testimony all agrees in proof of the 
following state of facts: That Mrs. Mary Bell let her planta- 
tion to Stanton Olds, by rent contract, for the year 1880, at the 
agreed price of three hundred dollars; that Olds sub-let a part 
of the land to Moore, and that both Olds and Moore cultivated 


and produced a cotton crop on the lands during that year ; that 
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before November of the year Olds paid to Mrs. Bell about two 
hundred dollars of the rent money, leaving about one hundred 
dollars unpaid; that in the month of November, Olds deliv- 
ered at a gin, cotton enongh, of the crop which had been so 
grown by Moore on Mrs. Bell’s land, to make two bales, and 
directed that it be turned over to Mrs. Bell in payment of her 
rent claim; that the cotton was ginned and packed, and set 
apart as Mrs. Bell’s property, and that subsequently the Stein- 
hardts, through their agent, got possession of the two bales of 
cotton, and applied the proceeds in payment of a debt due 
from Moore, the sub-tenant, to them. There is no proof tend- 
Ing to show that Mrs. Bell had authorized the Steinhardts to 
take the cotton and apply the proceeds to Moore’s debt. On 
this state of facts, if there were nothing wore, it is very 
clear that Mrs. Bell made a clear case for recovery, if the un- 
contradicted testimony was believed. She had a lien on the 
entire crop grown on the land for the rent, and when the two 
bales were placed, by the tenant, at the gin-house to be subject 
to her control, this perfected her title, and enabled her to main- 
tain trover against any one who afterwards converted it. 
Robinson v. Lehman, Durr & Co., 72 Ala. 401; Lake »v. 
Gaines, 75 Ala. 148. 

The testimony shows that after the two bales were set apart 
for Mrs. Bell, at the gin-house, the Steinhardts sought to in- 
duce her to surrender them to them as the property of Moore, 
on which they claimed a lien. This she refused to agree to; 
but proposed they should take the cotton as her cotton, and 
allow her a personal credit for it. This they refused to do. 
After the Steinhardts had taken possession of the cotton, they, 
through their agent, requested Mrs. Bell to permit them, in 
her name, to attach other cotton grown on the place that year, 
and thus collect the remaining hundred dollars of rent. This 
she refused todo. Notwithstanding this refusal, the Steinhardts 
did sue out attachment, in her name, against Olds, and had 
other cotton levied on. A trial of the suit was had, and Mrs. 
Bell, being summoned as a witness, gave testimony on the 
trial. Up to this point there is no discrepancy in the testimony. 

There is in this case but one main, controverted question of 
fact between the parties litigant. Did Mrs. Bell acquiesce in 
and ratify the conversion of the two bales of cotton by the 
Steinhardts, and agree to look to some other source, or sources, 
for the payment of her rent? If she did, then this is an 
answer to the prima facie case, which we have shown the 
testimony, if believed, makes in her favor. On this issue of 
ratification, vel non, the burden of proof was on the Steinhardts. 
And to make the ratification valid and binding, “the person 
ratifying must have had knowledge of all essential facts.” 
Wharton on Agency, § 65. Ratification must be “ deliberately 
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ing on the principal.”—1 Brick. Dig. 59, § 98; Chapman v. 
Lee, 47 Ala. 143; Moore v. Robinson, 62 Ala. 537; THerring 
_ v. Skaggs, 73 Ala. 446. It follows that all testimony tending 
to prove or disprove Mrs. Bell’s knowledge of the facts at- 
tending the issue and purpose of the attachment, and tend- 
ing to prove or disprove her ratification of the use of her name 
by the Steinhardts in suing out the attachment, was competent 
evidence. 

Olds’ declaration when he delivered the cotton at the gin, 
that it was for Mrs. Bell in payment of rent, was res gestw to 
the act of delivery, and was admissible. 

What took place in the trial of the case of Steinhardts v. 
Mary Bell, in the City Court, was certainly not evidence tend- 
ing to prove any part of Mrs. Bell’s claim in this case ; and 
being immaterial, should not have been admitted against the 
objection of defendants. This applies alike to proof of the 
oral testimony, and to the account produced in evidence. 
Neither was it competent, as a means of impeaching the wit- 
ness Steinhardt, because the testimony given on that trial did 
not relate to any transaction material to any issve in this suit. 
Previous contradictory statements, sworn or unsworn, can not 
be given in evidence asa means of discrediting a witness unless 
they relate to some matter material to the issue on trial. 
2 Brick. Dig. 549, $§ 125, 126; 1 Greenl. Ev. § 462; 1 Whar. 
Ev. §551. In admitting this evidence the Circuit Court erred. 

Questions raised on the admission of evidence pending the 
argument will not probably be presented on another trial. 
What Craig told the witness, was not competent. Asa rule, 
testimony should not be received merely to rebut an inference 
attempted to be drawn in argument, unless it be of some per- 
tinent fact, overlooked or omitted in submitting the testimony. 
Discretionary powers may, and frequently should be exercised 
in promotion of justice. 

The charge given by the court, at the request of plaintiff, is 
free from error. The first charge asked by defendant is ob- 
scure, and was rightly refused, because average jurors would 
not be likely to understand it. It is also abstract, because the 
record contains no evidence that the Steinhardts took any ac- 
tion, based on anything Mrs. Bell may have stated. 

The record fails to show, as fact, that any appeal was taken 
from Corioley’s judgment. The word “appeal,” written on 
the docket in Conoley’s hand-writing, is not enough to prove 
an appeal was taken. The disposition made of the justice’s 
judgment is not shown in the transcript before us. It ought 
to be shown. 

Reversed and remanded. 
VoL. Lxxx. 


[Dec. Term, 
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Jolly et als. v. Hobbs et als. 
Bill in Equity Contesting the Validity of Mortgage. 


1. Vested remainder.—Where property, real and personal, was con- 
veyed by deed to a trustee, in trust that, during the life of Francis N., 
he should permit her to have the possession, use and enjoyment, ‘‘ for 
the comfort and support of her and her two minor children, George and 
Caroline’’; and upon her decease, the said lands, and such of the per- 
sonal property as then remained unimpaired, ‘‘ shall belong absolutely 
and in fee to the said George and Caroline, if they shall both then be 
in being; and if not, then to the survivor of them, and the heirs of the 
other, if any, or, if none, then to such survivor, quit and discharged of 
all uses and limitation.’’ George having died before his mother, leav- 
ing children, held that the remainder to Caroline, as to one-half of the 
property, vested on his death; and on her subsequent death before ber 
mother, that her children could not, on the termination of the life estate’ 
recover against her grantee. 


Apprat from Madison Chancery Court. 

Heard before the Hon. N. 8. Granam. 

This was a bill tiled by Benjamin Jolly and others, who were 
the heirs at law of Caroline Elizabeth Neal and George W. 
Neal, against Isham H. Hobbs and Frank Neal. The bill 
alleges that complainants are seized and possessed in fee simple, 
as tenants in common of a certain lot in the city of Huntsville, 
Ala., that they derived their title through a deed dated July 
9th, 1828, executed by John P. Neal as sheriff of Madison 
county, Ala., conveying said lot to Preston Yeatman, in trust, 
as set forth in the opinion of the court. The said George W. 
Neal, named in said deed as one of the children of said Frances 
Neal died intestate in the year 1869. Said Frances Neal died 
in November, 1883. Caroline Elizabeth Neal married Benja- 
min Jolly, who died. After the death of her husband, viz: on 
the 22nd day of January, 1874, she executed on April 13th, 
1875, mortgages on an undivided half of said lot, of which 
mortgages Isham H. Hobbs became the holder and owner. 
Mrs. Jolly died during the lifetime of her mother. Frank 
Neal, the son of George W., had sold his interest in the lot 
to one of the complainants. 

The bill alleges that said lot could not be equitably divided 
among complainants, and prayed a sale for partition. Com- 
plainants, who are heirs at law of Caroline Elizabeth, charge 
that she had no vested interest in the lot at the time she 
executed the mortgages, and pray that they be declared null 
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and void, and to remove the cloud upon complainants’ title. There 
was a consent decree that the lots be sold, and the liens of 
defendant Hobbs, if he had any, should be transferred to 
the proceeds of sale—and to await the final decree of the 
court. 

The chancellor decreed that Caroline Elizabeth took such 
a vested interest under the deed of trust to Yeatman as en- 
abled her to execute valid mortgages at the time she exe- 
cuted them, on the half interest conveyed, and that said 
mortgages were a valid lien therefore, and directed the pro- 
ceeds of the sale of said interest after deducting costs, to be 
applied to the payment of said mortgage debt. From this 
decree complainants, Benj. C. Jolly and others, appeal to 
this court. 


{Dec. Term, 
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Lionet W. Day, for appellants.—1. If Mrs. Neal and her 
two children shared in the title to this property by the deed, 
they became tenants in common. This is not the effect of 
the deed. Young v. Killebrew, 36 Ala. 97; Williams & Me- 
Conico, 36.Ala. 29; MeCroan, Trustee v. Pope et al., 17 Ala. 
612. 

2. Neal’s deed of conveyance in no wise differs from a re- 
cognized executory devise by the terms of which no estate 
vested in Mrs. Jolly only in a future contingency, which 
failed. Code 1876, § 2180; 2 Wash. on Real Prop. 341 
(marginal page); 1 Fearne on Cont. Rem. 2; Drews, adm’r, v. 
Drew, 66 Ala. 455; Nixon v. Robbins, ex’r, 24 Ala. 663. 
The rule which favors vested legacies will prevail, unless a 
clear intention is shown in the will that it shall not vest 
until the happening of a named contingency. Savage v. Ben- 
hams, adm’r, 17 Ala. 119; High, adm’r, v. Worleys, adm’r, 
32 Ala. 709; Thrasher v. Ingraham and Wife, 32 Ala. 646; 
Doyle v. Bonler, 7 Ala. 246; Sherrod v. Sherrod’s adm’r, 38 
Ala. 587; MeRee’s adm’r v. Means, 34 Ala. 349. But an in- 
vestiture is an immediate, fixed right of future enjoyment not 
defeasible. 1 Cruse on Real Prop., 343. 

3. “If a previous life estate be given, then the period of 
division.is the death of the tenant for life, and survivors at 
such death will take the whole legacy.” This rule applies as 
well to real as personal property. 3 Jarman on Wills, 585, 
588-9; Mc Vay’s adm’r ». Ijams, 27 Ala. 238; Powell »v. 
Glenn, 21 Ala. 458. 


Cazaniss & Warp, for appellees.—1. The children of Mrs. 
Jolly must take by descent from her, or not at all. There is 
no provision in the deed for the heirs of the survivor of the 
two children, George and Elizabeth. The death of the mother 
VoL. LxXxx. 
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determined when the absolute fee should go to her descend- 
ants, and the death of one of thechildren, to whom it should go. 

Every circumstance to favor the construction of a vested in- 
terest in Mrs. Jolly concurs: The conveyance is by deed, not 
by will. The property conveyed is real, not personal. The 
limitation is to persons named, not to a class. It is to sharers 
of the prior equitable estate for life, not to mere remainder- 
men. Courts will struggle against, not for a construction that 
defeats the limitation to Mrs. Jolly, and creates a reversion of 
it to the grantor. 2 Jarman, 440. Mrs. Jolly, at the date of 
the deed took a vested interest defeasible on a condition subse- 
quent. Zhrasher v. Ingram and wife, 32 Ala. 645, 667; 2 
Gea on Wills, by Randolph and Talcott 443, 444. 


CLOPTON, J.—The land in question, and some personalty, 
were sold by the sheriff under executions on a judgment against 
Stephen Neal, and purchased by John H. Acklen. By direc- 
tion of Acklen, the sheriff, in July, 1828, executed a deed, 
conveying the real and personal property to Preston Yeatman 
in trust: “That the said Yeatman, and his heirs, ete., during 
the life of said Frances Neal, shall constantly allow and permit 
her, the said Frances Neal, to have and enjoy the sole and per- 
fect possession, use, profits, and all and every benefit of, in, to, 
or from the said personalty and realty, without restraint or 
hindrance, for the comfort and support of her, the said Frances 
Neal, and her children, Geo. W. Neal, and Caroline Elizabeth 
Neal, who are minors. And upon this further trust, that upon 
the decease of the said Frances Neal, the said lot with its houses 
and appurtenances, and such of the personal things aforesaid, 
as may then remain unimpaired or not destroyed in the use 
thereof aforesaid, shall belong absolutely and in fee to the said 
Geo. W. Neal and Caroline Elizabeth Neal, if they shall then 
both be in being, and if not, then to the survivor of them and 
heirs of the other, if any, or if none, then to such survivor, 
quit and discharged of all uses and limitations. Frances Neal 
died in 1883. George died in 1869, leaving children. Caro- 
line married Benjamin Jolly, whom she survived; and after 
the deati of her husband and brother, executed two mortgages 
on an undivided half interest in the land—one in January, 
1874, and the other in April, 1875. She died during the life- 
time of her mother, leaving children. The children of George 
and Caroline are the complainants, and the holder ef the mort- 
gages is a defendant. 

There is no controversy as to the claim or right of the 
children of George to one-half of the land. The contestation 
is, as to the validity of the mortgages executed by Caroline— 
the direct question being, to what time does the survivorship 











216 SUPREME COURT (Dec. Term, 


{Jolly et als. v. Hobbs et als.) 


refer? The complainants contend, that the remainder to the 
- survivor is dependent on surviving the life-tenant—that the 
contingency, on which the prior remainder depends, extends 
to, and affects the substituted remainder; and the defendant 
claims, that the remainder vested immediately on the death of 
George. 

In respect to wills, the contention has most usually been, 
whether the survivorship referred to the time of the death of 
the testator, or to the period of distribution; as to which tie 
authorities are not uniform. No such question can arise on 
the construction of a deed, which takes effect immediately upon 
execution, and, ew vi termini, refers to a time subsequent 
thereto. Analogous cases of wills are those, in which the ques- 
tion has been, whether “The gift was meant to extend to sur- 
vivors indefinitely (i. e. whenever the contingency should hap 
pen), or is restricted to survivorship within a given period after 
the testator’s decease.” 

The general rule is thus stated by a learned author: “ Where 
the original remainder is in terms limited upon the happening 
of an event (as attaining twenty-one), the non-happening of 
which occasions the gift over, survivorship is almost unneces- 
sarily referable to that event, whenever it happens.” And 
conceding, that words are used, which import a restriction of 
the operation of the gift to survivors, upon an express contin- 
gency, toa final distribution of the property, as the same author 
observes: ‘The question still remains whether they need so 
survive, cr whether it is sufficient that they are living when 
the contingency happens. The cases will be found to favor the 
latter position.” 2 Jar. on Wills (Bigelow), 740. 

In Crowder v. Stene, 3 Russell, 217, the bequest was of stock 
to executors in trust, to pay the dividends to the wife of the 
testator during her life, and after her decease to his brother 
during his life; and after the death of both, his wife and 
brother, to sell the stock, and divide the money arising 
therefrom equally between a nephew and four neices previously 
mentioned in the will; and in case of the nephew, or of any or 
either of the nieces, dying without lawful issue, before their 
respective parts became payable, the shares of those so dying 
shall go to, and be equally divided between the survivor or 
survivors of them. The wife survived the brother, and at the 
time of her death only one of the five legatees was alive. Lord 
Lyndhurst held, that, though the original share of any of them, 
who died, without lawful issue, during the lifetime of the wife, 
was divisible among the survivors, such one so dying was en- 
titled to her proportion of the share of one, whom she survived, 
and who had died without lawful issue, which did not go over 
like her original share, but passed to her personal representa- 

VoL. LXxx. 
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tive. The doctrine of the decision is, that those who were 
living at the time the contiugency happened, on which the 
share was to go over, were entitled to a vested and indefeasible 
interest in the shares, that became subject to the operation of 
the bequest, without reference to survivorship at the period of 
distribution. 

In Semfield v. Howes, 3 Bro. C. C. 90, a sum of money was 
bequeathed to A. for life, and at her death to her two children ; 
but if either of them should die before their mother, the whole 
to the survivor. Both died in the mother’s lifetime, and Lord 
Alvanley decided, that the whole sum belonged to the personal 
representative of the survivor. In White v. Baker, 2 D. F. & 
G. 55, it is said: “* Where there is a bequest to A. for life, and 
after his death to B. and C., or the survivor of them, some 
meaning must, of course, be attached to the words, ‘the sur- 
vivor.’ They may refer to one of three events—to one of the 
persons named surviving the other, to one of them only sur- 
viving the testator, or to one of them only surviving the tenant 
for life; and in the absence of any indications to the contrary, 
they are taken to refer to the latter event, as being the more 
probable one to have been referred to; but where, as in the 
present case, the bequest is to A. for life, and after his death 
to B. and C., and in case either dies in the lifetime of A., the 
whole to the survivor, it is plain that the words in their natural 
import refer to the one surviving the other, and the question 
is not to which of the events above mentioned the testator in- 
tended to refer, but whether there is any context to alter the 
ordinary meaning of the words which he has used.” Other 
cases, illustrating the application of the rule, could be cited, 
but it is unnecessary. 

Another general rule is, ‘* When the remainder is, not to 
several, or the survivor, but to several, and if any of them die 
before the tenant for life, to the survivor, it will be held to 
mean survivorship ¢ter sese, and not at the death of the tenant 
for life.’—2 Jar. on Wills, 741. The remainder in the present 
deed is to two, and the words, “7/ not,” immediately following 
the gift, over to the children if both be in being at the death 
of their mother, are equivalent in import to, 7f either of them 
die before their mother. In such case the survivorship must 
be understood as meaning survivorship inter sese. This con- 
struction is confirmed by the remainder being to the survivor, 
and the heirs of the one first dying, if any. It will not be 
contended, that the remainder of George’s share to his heirs 
did not vest immediately on his death, the persons to take 
being 7m esse and ascertained. When the limitation over is to 
the survivor and the heirs of the one deceased, which latter 
clearly designates the happening of the contingency as the 
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period when the remainder becomes vested, it reasonably fol- 
lows, that “the survivor of them” is the one who is living, 
when the contingency happens—that the word is used in_ its 
natural meaning, the longest liver. This construction is further 
contirmed by the remainder of the whole to the survivor if the 
one first dying leaves no heirs—that is—no children or de- 
scendants. Whether there were heirs, was ascertainable on the 
happening of the contingency——the death of one of them; and 
on the occurrence of the same event, the quantum of the 
estate, whether one-half, or the whole, which went over to the 
survivor was determinable. This indicates that the survivor 
was to take at all events, and that the reference was to survivor- 
ship indefinitely. 

Conceding that the remainder to George and Caroline is 
contingent on both surviving their mother, it does not neces- 
sarily follow, that this contingency extends to, and affects the 
substituted remainder. Where the prior fee is contingent, a 
remainder to vest in the event the first should fall in may be 
created, if it does not succeed, but is a substitute for, or col- 
lateral to the contingent fee.—-4 Keut, 200. A vested remain- 
der, though preceded by a contingent one, will be good, if the 
contingency of the event, on which the first depended, does not 
extend to the subsequent limitation.—2 Wash. Real Prop. 568. 
The earliest vesting of the remainder is favored by the aa as 
it prevents its liability to destruction by the immediate tenant ; 
and when in doubt, it will be held to be vested, rather than 
contingent. The rule applies to substituted remainders, though 
the prior one be contingent. 

The evident purpose in making the deed was, to provide for 
Frances Neal and her children, and their descendants. This is 
manifest from the provision, that she was to have the sole and 
undisturbed possession, use, and profits during her life, for the 
comfort and support of herself and her children, considered 
in connection with the subsequent provisions of the deed. 
After the termination of the life-estate, the fee, contingent on 
both living at the time of the death of their mother, goes over 
to the children. It being anticipated that one of them might 
die, during her life time, to meet such an event, a substituted 
remainder in the nature of a cross-remainder was created. In 
gathering, from the whole deed, the general intent of the 
grantor, or more properly in this case, of the person by whom 
the deed was directed, a material consideration is, what con 
struction is most beneficial to the donees? As in case of a 
will, a construction, which causes intestacy as to the residue of 
the estate, is not favored; so in construing a deed, that con- 
struction will be favorably considered, which ultimately appro- 
priates the entire estate to the benefit of the objects of the 

VoL. LXxx. ; 
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donor’s bounty. The deed makes no express disposition of one- 
half of the property in the event the survivor of the children 
does not survive their mother, if the limitation over to such 
survivor is not a vested remainder. When a contingent re- 
mainder falls in, the estate reverts to the person, in whom the 
original estate resided. If the limitation over to the survivor 
is contingent on surviving the mother, no estate vested in Caro- 
line, which her children could take by descent, she having died 
before the decease of her mother. Her children do not take, 
under the deed; whatever estate they may have is derived 
from her as her heirs. They take not as purchasers, but by 
limitation. The construction insisted on by complainant de- 
feats any heritable estate in Caroline, and consequently the 
title of her children to any relief. They are without standing 
in court for the purpose of contesting the validity of the mort- 
gages.— Me Williams v. Ramsey, 23 Ala. 813. A construe- 
tion which works this result should not be adopted, unless com- 
pelled by the express terms of the deed. Whether, therefore, 
the words, “the survivor of them,” be taken in their natural 
sense, or the meaning be gathered from the context, it results, 
that an indefeasible estate was vested in Caroline on the death 
of George, which was the subject of alienation. 

As the land has been sold, and one-half of the proceeds paid 
to the heirs uf George by a consent decree, the other half being 
decreed to be paid to the mortgagee, and as the nature of the 
remainder tu the survivor is the svle question argued by 
counsel, we have rested our decision on the construction of the 
deed, and have left unconsidered other questions which would 
have materially affected the right of any of the complainants 
to relief in the absence of the agreement and consent decrees. 


Attirmed. 


Crowder v. Fletcher & Co. 
Certiorari to Justice of the Peace in Salvage Proceedings. 


1. Statutory proceedings and remedies,—Statutory provisions which 
take away, change or diminish the fundamental rights of life, liberty or 
property, are to be strictly construed ; and statutory remedies, for the 
enforcement of rights unknown to the common law, ‘‘ are to be followed 
with strictness, both as to the methods to be pursued, and the cases to 
which they are applied.” 

2. Salvage proceedings in matter of property adrift.—The statutory 
proceedings authorizing property adrift to be taken up and secured, and 
giving a right of salvage to the person who performs such services 
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(Code, §§ 2863-76), create a right, and provide a summary remedy for 
its enforcement ; and being in derogation of the common law, everything 
necessary to confer jurisdiction must affirmatively appear, and nothing 
will be intended to have been done which is not affirmatively shown to 
have been done. 


3. Same ; appointment of appraisers.—The property must be first ex- 
hibited to the justice, and he must determine whether, in his opinion, 
it is worth more than thirty dollars; and unless it affirmatively appears 
by a note or minute by him, which is a quasi record, that he determined 
its value to be more than thirty dollars, an order appointing appraisers 

. is void, and their appraisement does not fasten a statutory charge on 
the property. 


Aprkat from the Circuit Court of Jackson. 
Tried before the Hon. Henry C. Speake. 
In the matter of certain salvage proceedings had before L. 

Bowers, a justice of the peace in said county, at the instance 

of John M. Crowder, who claimed to have taken up the 

property while adrift in Paint Rock river; on the petition of 

John F. Fletcher & Co., claiming to be the owners of the 

property, for a writ of certiorari to remove the proceedings into 

the Circuit Court for revision. The property consisted of a 

large number of telegraph poles, and saw-logs of walnut, cedar 

and poplar logs, which escaped from the boom of said Fletcher 

& Co., during a freshet, on the 7th January, 1882, and floated 

down the river several miles, to the mill of said Crowder, 

where they were secured; and he thereupon instituted pro- 
ceedings before said Bowers, as a justice of the peace, claiming 
salvage. The entries on the justice’s docket, as certified by him 
to the Circuit Court, do not show at what time the proceeding 
was commenced ; the first entry, dated January 16, 1882, being, 

“Order of appraisement issued January 16th, 1882; the com- 

missioners come forward, and continued the appraisement until 

the 24th day of January, 1882.” The appraisers appointed 
were J. R. Woodall, John Butler, and Thos. M. Cobb, whose 
report, dated February 27th, 1882, stating that they had been 

“duly sworn to estimate the value of the timber fairly,” assessed 

the value of the property at $1,727.80, and the expenses of 

said Crowder, “as per sworn account,” at $620.46. On this 
report the justice rendered judgment as follows: “July 28th, 
1882° .Judgment rendered in favor of J. M. Crowder, for 
sworn account, $620.46 ; salvage, $207.46—$827.94.” Fletcher 
& Co. appealed from this decision, as shown by another entry, 
dated November 23d, 1882, “and tendered $207.40 as the full 
amount of the costs and compensation to said Crowder ; which 
sum the J. P. refused, and held that Crowder was entitled to 
$620.48, in addition to the salvage above set out.” The appeal 
was to two disinterested householders, with leave to them to 


callin an umpire; and on the subsequent trial before these 
VoL. LXxx. 
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three persons, they awarded Crowder $650.00 “in full of all 
charges and demands.” The petition for the certiorari, veri- 
fied by affidavit, was filed on the 13th January, 1883. On the 
hearing, the court quashed the proceedings before the justice. 
Jrowder excepted to this judgment and decision, and he here 
assigns the same as error. 


Humes, Gorpon & Suerrey, for appellant. 

1. This was an extraordinary remedy, not properly resorted 
to by appellee; he should have moved to dismiss, before the 
justice, and upon refusal, could have taken an appeal.— Burns 
v. Henry, 67 Ala. 209. An appeal or statutory certiorari is 
expressly given from any judgment rendered by a justice of the 
peace.—Code, § 3654. The statutes, § 2871 and § 1574, do not 
take away the right of appeal,—it is a vested constitutional 
right.—Con. Art. 2, § 26; Moore v. Randolph, 52 Ala. 531; 
Bell v. Payne, 2 Stew. 413. Appellee, then had a specific 
legal remedy ; therefore, this writ should not have been granted. 
2 Brick. Dig. 240§4; High on’ Extraordinary Remedies, 
S$ 9, 10, 15, 16, 252, 270, 271. 

2. The court erred in quashing the proceedings. Defendant 
can not claim that the proceedings were coram non judice, after 
acknowledging jurisdiction and making a contest.— Byrd v. 
Me Daniel, 26 Ala. 585; Johnson v. Bell, 71 Ala. 258; 96 Pa. 
St. 44; 60 Ill. 462. 

3. The proceedings were valid. The justice acted as arbi- 
trator, not asa justice; the whole proceeding was an arbitra- 
tion, and the question of jurisdiction, as to amount involved, 
did not arise. 


R. E. Brown, and R. C. Bricker, contra. 

1. At the common law, estrays or goods adrift, not coming 
within the description of wrecks, could not be retained against 
the demand of the true owner until compensation was paid to 
the finder or taker-up.—icholson v. Chapman, 2 H. Black- 
stone, 254; Hita v. Edwards, 4 Watts, 63. The statute is in- 
tended to supply the deficiency of the common law, and give 
a lien to the finder, while, at the same time, protecting the 
rights of property of the owner. 

2. The first duty of the taker-up is to exhibit the property 
to a justice of the peace within two days after taking up. The 
property must be adrift, and in a condition of peril—3 Watts, 
63—whether adrift, and whether of more than thirty dollars 
in value, must be determined by the justice. The appraisers 
have a duty to perform distinct from that of the justice. Their 
appraisement fixes the amount of compensation of the taker- 
up, which the owner is bound to pay before he can claim the 
restoration of his property. 
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3. When a new jurisdiction is created by statute, and the 
court or tribunal exercising it, proceeds in a summary method, 
or in a course different from the common law, a certiorard is 
the only remedy for a review of its action, unless the statute 
creating it gives another remedy.—/o/n v. The State, 1 Ala. 95; 
Ee parte Tarlton, 2 Ala. 35; Intendant v. Chandler, 6 Ala. 899; 
Bryant v. Stearns, 16 Ala. 302. The statute does not prescribe 
any remedy for revising the action of the justice. 

4. In statutory, summary proceedings, the record kept of 

them must discluse every fact essential to the validity of the 
sentence or judgment pronounced.—2 Brick. Dig. p. 464, § 1. 
When a justice of the peace renders judgment in a matter of 
which he has not jurisdiction, such judgment may be vacated 
and quashed by writ of certiorari at common law, issuing out 
of the Cireuit Court.—Glaze v. Blake, 56 Ala. 379; Dean »v. 
State, 63 Ala. 153; Camden v. Block, 65 Ala. 236. 
- 5. The appearance of appellants before the justice, and their 
consent to the proceedings, could not give jurisdiction, where 
it is not given by law.—Mabry v. Dickens, 31 Ala. 243 ; 
2 Brick. Dig. 321, § 15; Freeman on Judg. § 120. 





STONE, C. J.—In a note to Sedgwick on Statutory and 
Constitutional Construction, 2d Ed., commencing on page 267, 
we find the following language, which we consider sound and 
sensible: “With all the gross imperfection of the common 
law, it did contain certain grand principles, and these principles 
had been worked out into many practical rules both of primary 
right and of procedure, which protected personal rights—rights 
of property, of life, of liberty, of body and limb—against the 
encroachment both of government and of private individuals. 
This was the great glory of the common law. Any statutes 
which should take away, change, or diminish these rights, 
should be strictly construed.” This rule of construction is 
necessary, because such statutes “oppose the overwhelming 
power of the government to the public power of resistance of 
the individual, and it is the duty of courts under such cireum- 
stances to guard the individual as far as is just and legal.” In 
the same note it had been previously said, “statutory remedies, 
especially when the right to be enforced was unknown to the 
common law, are to be followed with strictness both as to the 
methods to be pursued, and the cases to which they are ap- 
plied.” 2 Brick. Dig. 464, §§ 1,2. Such remedies must be 
sustained by the allegations and recitals of the record, and can 
not be aided by intendment.” 7d. 

The present controversy grew out of a claim for salvage, ex- 
penses and costs, under Chapter 3, Title 7, Part 2 of the Code 


of 1876, commencing with § 2863 of that Code. The claim 
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rests entirely on statutory provision; for, without it, the claim- 
ant would have no standing whatever in court. Wcholson v. 
Chapman, N. H. Blackstone 254; Hitter v. Edwards, 4 Watts 
63. The proceedings are summary, and, in their main features, 
ex parte. The statute contemplates a deliverance from peril 
of another’s goods found adrift, and compensation, called 
salvage, for the labor and care bestowed, in effecting the rescue. 
Certain steps are required to be taken by the captor: He must, 
within a given time after the same is taken up, “exhibit the 
property to a justice.” This is the first step, and one object 
attained by it, is the rendering more difficult a frandualent or 
collusive taking up of another’s property. Justices are officers 
of the law, are commissioned and sworn, and the presumption 
is, they will hold the scales of justice without prejudice or par- 
tialty. Inspecting the property, if its value does not exceed 
thirty dollars, the justice must himself make the appraisement 
and description. If, in his opinion, it is worth more than 
thirty dollars, he must issue an order of appraisement to three 
disinterested freeholders, or householders, who, after being duly 
sworn to estimate the value of such property fairly, must ap- 
praise and certify the same to the justice of the peace, with a 
description of the property. § 2864. All these steps, the 
statute contemplates, are ex parte, and take place when no one 
is present to represent the owner of property. And being 
taken, the taker up has a right to retain the property in his 
possession, until the owner proves his ownership to the satisfac- 
tion of the justice, and obtains from him an order to restore 
such property on the payment of the legal costs and charges 
thereon. § 2869. The rate of compensation to the captor is 
per centum on the appraised value of the property, graduated 
by the amount from 25 per cent. of the value down to 5 per 
cent. § 2870. The captor is also entitled to the justice’s fees 
paid by him, the expenses of the advertisement, if published in 
a newspaper, and reasonable compensation for the keeping, if 
necessary to preserve the property from loss or injury, and to 
two dollars each to the appraisers, other than the justice. 
§$ 2871, 2872. The result of these proceedings, if properly 
conformed to, is to fasten a charge by no means light, on the 
owner and his property, in the determination of which he has 
not been heard, and generally without his knowledge. — . 
The transcript before us contains a copy of all the pro- 
ceedings, or guasi records, which the justice and the appraisers 
reduced to writing. It contains all the papers pertaining to 
the proceeding, except a notice served on the justice by the 
claimants of the timber, offering to pay a sum admitted to 
be due, and demanding from him that he issne an order on 
the taker up, to restore the property to the owner, in accord- 
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ance with the provisions of § 2869 of the Code. This notice 
and demand can neither validate nor invalidate the prior pro- 
ceedings. 

The present being a statutory and snmmary proceeding, in 
palpable derogation of the rights and remedies provided by 
the common law, the rule must be applied that everything 
necessary to confer jurisdiction must be expressed, and noth- 
ing will be intended to have been done, which is not aflirm- 
atively shown to have been done. Nor is vague and doubtful 
implication enough. Certainty—reasonable certainty as fact— 
must appear. 

The first essential fact was and is that the property alleged 
to have been captured when adrift, was exhibited to the justice. 
That is—the property must be carried to the justice, or the 
justice must visit the property. The second essential fact 
is, that the justice must determine whether in his opinion the 
property is worth more than thirty dollars. These being in- 
dispensable precedent facts, before any authority is acquired to 
issue an order for appraisement, they are too vital to rest 
in mere. memory or implication. A note or minute—a qguas? 
record—should be made of them. They are the necessary 
conditions which justify the order to the appraisers, and the 
written order to the appraisers shows who are the persons 
selected for the service, and this, too, is part of the guas? 
record, which goes to make up and legalize this statutory, and 
highly summary proceeding. The present proceeding was and 
is wanting in each of these essentials, and it follows that no legal 
authority was acquired to appraise the property, or to fasten a 
charge upon it in favor of the captor. 

The statute we have been construing makes no provision 
for an appeal, or for reviewing action had under its provi- 
sions. Certiorari is the proper remedy. 1 Brick. Dig. 332-3, 
$$ 1, 2,4; Molett v. Keenan, 22 Ala. 484; Benton v. Taylor, 
46 Ala. 388; He Parte Buckley, 53 Ala. 42; Glaze v. Blake, 
56 Ala. 379; City Council v. Belser, 53 Ala. 379; Hx parte 
Madison Turnpike Co., 62 Ala. 93; 2 Wait Ac. & Def. 134, 
$$ 1, 3, 5, 8. 

It is contended for appellant that after the appraisement had 
been made, the owners of the property came in, and appealed 
to an arbitration, and there litigated the questions—thus, as it 
is tlaimed, legalizing the proceedings, if otherwise irregular. 
We can not assent to this. The proceedings being purely 
statutory, and a radical departure from common law methods, 
no after condact can validate the proceeding, which, as we have 
shown, is wanting in the first elements of regularity. Neither 
the justice nor the appraisers had any general jurisdiction of 


the subject, and we have shown above that jurisdiction was 
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never acquired under the statute. What we decide is, that 
under the proceedings shown in this transcript, there is no 
judicial determination, nor quasi judicial determination, nor 
legal ascertainment, as matter of law and fact, that Crowder, 
the captor, is entitled to hold the timber, until the claims 
asserted are paid. If he acquired any rights under the arbitra- 
tion —as to which we decide nothing—they can not be main- 
tained in this proceeding. It would seem, however, that no 
such acquired rights, if they exist, could operate a lien on the 
timber. Nicholson v. Chapman, supra. 

As we understand the statute we are construing, the per- 
centage allowed the captor under § 2870 of the Code, is all he 
ean claim for rescuing the property, and placing it in a place 
of safety. If after this he reasonably and rightfully incurs ex- 
pense in keeping and preserving the property from loss or in- 
jury, he is entitled to compensation, “to be ascertained as in 
case of estrays.” .§ 2871. This has no reference, however, to 
labor or expense in rescuing the property from peril in the 
first instance. The percentage covers that, and was in no 
sense intended as a sine cure bounty to the taker up. 


Attirmed. 


Hinds et al. v. Hinds, pro ami. 


Bill in Equity for Alimony. 


1. Alimony ; jurisdiction of courts of equity in granting.—Courts of 
equity have jurisdiction to grant alimony to a married woman, in the 
nature of maintenance, not merely as incidental to a bill for divorce, 
but on the original and independent ground that legal remedies are inad- 
equate to enforce the duty of maintenance on the part of the husband. 

2. Same ; bill for ; when fraudulent grantees of husband may be joined 
as defendants.—Fraudulent grantees, to whom the husband has trans- 
ferred his property in fraud of the complainant’s right of maintenance, 
may be joined with him as defendants to such a bill; and the bill is not 
multifarious because they claim under several conveyances executed 
with the same common intent. 


Apprat from the Chancery Court of Calhoun. 

Heard before Hon. N. S. Granam. 

The original bill in this case was exhibited, on 6th January, 
1885, by Adaline A. Hinds, by next friend, against her hus- 
band, Daniel Hinds, charging his desertion and abandonment 
of complainant without making any provision for her mainte- 
nance, and praying that reasonable alimony be decreed her out 

15 
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of his estate. The bill was subsequently amended so as to make 
parties defendant thereto, Mrs. W. F. Hanna and Mrs. Ephraim 
Allen, children of respondent, to whom he had, as alleged, 
fraudulently transferred substantially all his property, “in de- 
liberate anticipation of oratrix’s bill of complaint.” The de- 
fendant, Hinds, demurred to the bill upon the grounds, znter 
alia, that there was “no bill pending for divorce a vinculo 
matrimonii ;” that the bill would not lie “ for alimony alone ;” 
and that there was a misjoinder of parties defendant. 

The decree of the chancellor overruling the demurrers is here 
assigned as error. 


E. H. Hanna, for appellants. 
G. C. Exvuis, contra. 


SOMERVILLE, J.—The first question raised by the de- 
murrer to the complainant’s bill is, whether courts of equity in 
this State possess jurisdiction to grant alimony, in the nature of 
maintenance, to a wife, unconnected with any proceedings for 
divorce. The bill alleges that the defendant abandoned the 
complainant, without any just excuse, and refused to live with 
her, or to make any provision for her support and maintenance. 


The prayer is for alimony, without seeking a divorce. 

This question was fully discussed by this court in the case of 
Glover v. Glover, 16 Ala. 440, where, after an elaborate review 
of the authorities, the conclusion was reached that courts of 
equity exercised a jurisdiction over the subject of alimony, not 
merely incidental, but original, in cases where the wife’s right 
to a maintenance exists. The broad ground upon which the ~ 


urisdiction is made to rest is the unquestionable duty of the 
usband to support the wife, and the inadequacy of legal rem- 
edies to enforce this duty. The doctrine of this case was fol- 
lowed in Mims v. Mims, 33 Ala. 98, and again in Wray v. 
Wray, 1b. 187. : 

It may be admitted that the weight of authority, both in 
England and in this country, is opposed to the doctrine adopted 
in these cases, but the reasoning upon which this doctrine rests 
is logical and sound, and is supported by many well considered 
decisions of our most respectable courts. Among these may 
be mentioned the courts of Mississippi, lowa, Kentucky, Cali- 
fornia, South Carolina and Virginia.—Garland v. Garland, 
50 Miss. 694; Graves v. Graves, 36 Iowa, 310; Logan v. Lo- 
gan, 2 B. Monroe, 142; Galland v. Galland, 38 Cal. 265; 
Prather v. Prather, 4 Desan’s Eq. 33; Rhame v. Rhame, 
1 McCord Ch. 197; Purcell v. Purcell, 4 Hen. & Munf. 507; 
Almond v. Almond, 4 Rand. 662. 
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* Mr. Justice Story, in commenting on the rule settled in these 
cases, observes, that “there is so much good sense and reason 
in this doctrine, that it might be wished it were generally 
adopted.” —2 Story’s Eq. Jur. § 1423. See, also, Schouler on 
Husband and Wife, § 485; 2 Cord. on Leg. & Eq. Rights Mar. 
Women (2d Ed.), § 958 e¢ seg. Some of the States have ac- 
cordingly seen fit to adopt it by statutory enactment, thus 
aftirming confidence in its wisdom and sound policy. Without 
being unmindful of the force of the criticisms pronounced upon 
these cases by recent law writers, we are not willing to depart 
from, or overturn the principle established by them, at this late 
day.—3 Pom. Eq. Jur. §§ 1120, 1299. 

The wife’s claim to alimony is an equitable demand against 
the husband, and there ean be no doubt of her right to attack 
for fraud any transfers or alienations of property made by him 
with intent to defeat her claim, and that such fraudulent grant- 
ees.may properly be made defendants to the suit for alimony. 
Wait on Fraud. Conveyances, p. 140, § 90; Zurner v. Turner, 
44 Ala. 437. 

The bill was not rendered multifarious by reason of the 
joinder of the several grantees as co-defendants in the suit. 
They are all grantees, or donees, of the same person. The 
several transfers spring out of the alleged common purpose to 
defrand the complainant, and the object and purpose of the 
suit is single in seeking satisfaction of the complainant’s de- 
mand out of the debtor’s property which is alleged to have 
been fraudulently conveyed.— Russell v. Garrett, 75 Ala. 350; 
Lehman v. Meyer, 67 Ala. 396; THalstead v. Shepard, 23 Ala. 
558; Fellows v. Fellows, 15 Amer. Dec. 428-9. 

The demurrer to the bill was properly overruled and the de- 
cree of the chancellor overruling it is affirmed. 


Proctor v. Scharpff 


Bill in Equity by Executor praying Construction of Will. 


1. Personal trust under will; when executor invested with.—Where 
the testatrix appointed her husband as the executor of her will, giving 
him a life-estate in all the property, with remainder to their children, 
giving also to him a discretionary power to sell and re-invest, and re- 
lieving him from giving bond; held, that a personal trust was created, 
which did not attach to the executorial office, but was limited to the 
donee of the power. 

2. Same; construction of will.—The husband having executed a 
deed conveying to the remainder-men, in consideration of love and 
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affection, his life-estate in the property, but expressly reserving +, 
himself the power to sell and re-invest as conferred by the will, with 
power to collect and disburse the rents without liability to account; 
whatever may be the effect of the provision as to the rents, the power 
of sale or disposition is unaffected by the conveyance. 

3. Infant defendants to the bill; measures for protection of. —The hus- 
band having filed a bill in equity, asking the instructions of the court 
as to the validity and extent of his powers, and making the children 
defendants, the infants thereby become wards of the court, whose duty 
it is to protect their interests; and the complainant should be required 
to report to the court, for confirmation, any sale made by him, and 
may b required, if necessary, to give bond for a faithful re-investment 
of the proceeds of sale. 


Apprat from the City Court of Birmingham. 

Heard before Hon. H. A. Sarpr. 

The bill in this cause was filed on the equity side of said 
court by Christian Scharpff, the husband of Mary Scharpff, 
deceased, and the executor of her last will and testament. By 
said will the testatrix devised all her property, both real and 
personal, to herhusband “to be owned and controlled by him 
during his life” and allowing him “free latitude to use and 
manage the same according to his judgment during his life ; 
and at his death my estate, and all property, either directly or 
indirectly the proceeds of it, to become and be the property 
equally of the children of myself and said Scharpff by our 
marriage.” The bill was filed for the purpose indicated in 
the opinion, the children of the complainant and his testatrix 
(who were all minors with the exception of M. H. Proctor) 
being made defendants. The remaining facts are sufficiently 
stated in the opinion. 


James J. Garrett, for appellants. 
R. H. Srerrert, contra. 


CLOPTON, J.—There can be no question, that the will of 
Mrs. Scharpff invests the complainant, who was her husband, 
with ample power to sell or dispose of her real estate. A 
large and extraordinary power is conferred, the exercise of 
which may promote, or ruinously affect the rights and interests 
of the remaindermen. The will exempts the executor from 
giving bond as such. The wife reposed unlimited confidence 
in the integrity and prudence of her husband, and relied on 
his parental affection to protect the interests of their children. 
The exercise of the power is discretionary, and requires judg- 
ment in the matter of re-investment as well as of sale or other 
disposition. It is a personal trust, limited to the donee of the 


power, and does not attach to the executorial office. Perkins 
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w@ Lewis, 41 Ala. 644; Tarver v. Haines, 55 Ala. 503; Mitch- 
ell v. Spence, 62 Ala. 450. 

The will devises to the donee of the power a life-estate in 
the realty with remainder to the children of the testatrix. On 
November 11, 1884, after the probate of the will, the com- 
plainant executed a deed, conveying, in consideration of love 
and affection, all his right, title, and interest in and to the 
real and personal property to the remaindermen, being his life 
estate. The deed reserves all the rights privileges and powers 
as to the sale or exchange or re-investment of the property, 
given to complainant by the will, and the further right to rent 
the property, collect the rents and disburse them, as he may 
see proper, without liability to account to any one for the 
manner in which they are disbursed or paid‘out. Where a 
person, seized in fee, conveysethe premises by deed to another, 
reserving their use, occupation, and enjoyment, exempt from 
payment of rent, or other charge for the possession and use, 
during the life of the grantor, the legal effect is to reserve a 
life-estate in the grantor with a vested remainder in.fee in the 
grantee. Planter’s Bank v. Davis, 31 Ala. 626. If, in such 
case, the reservation of the use and occupation is without lim- 
itation, it is inconsistent with and repugnant to the estate 
created by the conveyance, and therefore void. Scott v. Baker, 
13 Ala. 182. 

For the purposes of this case, it is unnecessary for us to 
consider and decide, whether the reservation in the conveyance 
of the right to receive and disburse the rents is in trust and 
for the use of the children, with unlimited discretion as to the 
manner of disbursement for their benefit, without liability to 
account therefor; or whether the reservation is for the use and 
benefit of complainant, and therefore repugnant to the estate 
conveyed. In either view, it may be that such conveyance 
would operate a destruction of a power of sale or other dis- 
position, if snch power was not expressly, or by clear implica- 
‘tion reserved. The conveyance expressly reserves all the 
rights, priviledges, and powers as to the sale, or exchange of 
the property, and reinvestment, given to the grantor by the 
will of Mrs. Scharpff. The force and effect of the reservation 
are the same, and if the powers conferred by the will were 
recited in totidem verbis in the deed. The complainant’s 
powers of sale or other disposition, remain unimpaired and un- 
affected by the conveyance. 

The complainant, as trustee, invokes the construction and 
direction of the court as to the validity and extent of his 
power. All the remaindermen are infants and are made par- 
ties tothe bill. By the institution of suck suit, the infants 
become wards of the court, and the court has the power to ex- 
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ercise over them and their estate a general superintendence and 
control. In the answer of the only adult defendant, it is stated, 
that the real and personal property, devised by the will, is the 
only dependence of the children for a support; and by the 
answer of the guardian ad litem, the infants “commend them- 
selves and their rights” to the protection of the court, and ask 
that no decree be made to their prejudice. No sale of the 
property can be made, in pursuance of the power, for any pur- 

se, other than of reinvestment—the property acquired either 
by exchange or purchase to be treated under the provisions of 
the will, as a part of the original estate of the testatrix. If 
there should be a well founded apprehension of the loss or 
waste of the proceeds of sale, the children would have the 
right to apply to the court to require of the trustee a bond to 
secure the proper re-investment. of such proceeds. In such 
case, and under such circumstances, the court having acquired 
jurisdiction, should take the rights and interests of the infants 
under its supervision. Jee v. Lee, 55 Ala. 590; Dunham v. 
Millhouse, 70 Ala. 596. The trustee should have been re 
quired, by the decree, to report to the court for its confirma- 
tion any sale or exchange of the real property made by him, 
and also the re-investment of the proceeds of sale, to the end, 
that the court may ascertain that the interests of the infants 
are fully protected. 

The decree will be amended in this respect, and as amended, 
aftirmed. 


Street v. Nelson. 


Trover. 


1. Written contract under which rights of parties to be determined ; 
refusal to require production of when the record shows plaintiff had it in 
court a reversible error.—As held in this case on the former appeal (67 
Ala, 504), the plaintiffshould be required to produce the written contract 
with Robbs Brothers under which the timber was felled, and by which 
the relative rights of the parties are to be determined; and the refusal 
to require the production of this paper, when the record shows that the 
plaintiff had it in court, is a reversible error, 

2. Felling and conversion of timber by trespasser upon land ; when 
owner may maintain trover or detinue.—When a trespasser enters upon 
land, fells timber, and converts it to his own use, the owner may main- 
tain trover for the conversion, or detinue for the property, if it can be 
identified, notwithstanding any change in its form; but this principle 
does-not apply to timber cut by an adverse possessor. 

3. Trover ; legal title or present right to possession necessary to main- 
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tain.—To maintain trover, the plaintiff must have a right to the prop- 
erly itself, not a mere lien on it; a legal title, or present right to posses- 
sion. 


Appeat from the Circuit Court of Talladega. 

Tried before Hon. L. F. Box. 

The facts sufficiently appear from the opinion taken in con- 
nection with the previous report of the case in 67 Ala. (Street 
v. Nelson, p. 504). 


Bowpren & Knox, for appellants. 


STONE, C. J.—This case has been once before in this court. 
Street v. Nelson, 67 Ala. 504. In that trial, as in this, the cir- 
cuit court had refused to require Nelson & Kelly to produce 
the written contract with Robbs Bros., under which the timber 
had been felled, and converted into coal. We reversed the 
judgment of the Circuit Court on account of that ruling. We 
said: “That [contract] defines and determines the relative 
rights of the parties as between themselves, and was a main 
issue, if not the main issue in the cause. The Circuit Court 
erred in not requiring the production of that contract in evi- 
dence, as the best exponent of its terms, and of the relative 
rights of the parties to this suit.” The present record, after 
stating that Kelly, the witness, admitted on the stand that he 
had the contract in court, shows that the court refused to re- 
quire him to produce it; and thus the precise question then 
ruled on is again before us in the same case. This imposes on 
us the duty of again reversing the judgment of the Circuit 
Court. 

There isa rule of Jaw, that if a trespasser enter upon the 
land of another, and fell his timber, and afterwards detain, or 
convert it to his own use, detinue or trover may be maintained 
for the detention, or conversion. And the conversion of the 
timber into something much more valuable does not impair the 
plaintiff's right of recovery, so long as it can be individualized 
and identified. ‘“ Whatever alteration of form any property 
has undergone, the owner may seize it in its new shape, if he 
can prove the identity of the original materials; as if leather 
be made into shoes, or cloth into a coat, or a tree be squared 
into timber.” Betts v. Lee, 5 Johns. 348; Curtis v. Groat, 6 
Johns. 168; Brown 6. Sax, 7 Cow. 59; Wright v. Guier, 9 
Watts, 172; Riley v. Boston Water Power Co., 11 Cush. 11 ; 
Note to Armory v. Delamivir, 1 Smith’s Lead. Ca. 8th Ed. 
part 2,707; Cooper v. Watson, 73 Ala. 252; Riddle v. Driver, 
12 Ala. 590. : 


There is an exception to this rnle, when the person who com- 
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mits the trespass and converts the timber is in the adverse pos- 
session of the land. Title and right of possession of lands can 
not be determined in a mere suit for the conversion of timber. 
Beatty v. Brown, 76 Ala. 267; 1 Smith Lead Ca. 8th Ed. part 
2, 704. 

The present case is not influenced by the principles stated 
above. The proof of Kelly himself shows that Robbs Bros. 
entered upon the land, not as trespassers, but under a written 
contract with Nelson & Kelly, or Kelly & Co., the alleged 
owners of the land, to cut the timber and convert it into coal. 
There was then no conversion up to this point. If there was a 
conversion, it was in the sale toStreet. Nelson & Kelly’s right 
to maintain the action of trover depends on the nature and title 
of the claim they had to the cval and timber, and that depends 
on the written contract between them and Robbs Bros., and the 
extent the contracting parties had performed its stipulations. 
In other words, according to the tendency of the testimony in 
this record, it depends, not on the ownership of the land, as it 
would probably be if Robbs Bros. had cut the timber and con- 
verted it into coal, as mere trespassers ; but the real inquiry is, 
whether by a compliance with the executory provisions of the 
contract, or in some other way, a right had accrued to the 
plaintiff, in their joint name, to demand and recover the coal — 
and timber, or the value of them. To maintain such action, 
they must have had a right to the thing, and not a mere lien: 
A joint legal title, or joint, present right of possession. 1 Smith 
Lead. Ca. part 2, 8th Ed. 704; 2 Brick. Dig. 484, $$ 3, 4. 

Under the principles declared above it is not necessary that 
we pronounce on the various exceptions to the charges given 
aud refused. It is manifest that the testimony on another trial 
will be materially variant from that found in this record, and 
the instructions will probably be varied accordingly. The 
Circuit Court did not err in refusing to receive evidence of 
oo reply, when the property was demanded of him by 

Celly. 


Reversed and remanded. 


Reynolds e¢ al. v. Caldwell et al. 
Bill in Equity to Establish Resulting Trust. 


1. Resulting trust ; what evidence necessary to establish.—The evidence 
in this case, seeking to establish a resulting trust in lands by parol evi- 
VoL. LxXxx. 
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dence, does not come up to the requirements of the rule—the testimony 
must not only be entirely satisfactory, but clear and undoubted. 

2. Conveyance of lands executed by husbantl and wife jointly and at- 
tested by two witnesses ; when sufficient to convey wife’s interest—A con- 
veyance of land executed by husband and wife jointly, and attested by 
two witnesses, is suflicient to convey whatever interest the wife has, 
unless the consideration was the payment of the husband’s debt; and 
the payment of part of the consideration in cash, and the balance in 
extinguishment ofa prior vendor’s lien, is sufficient to uphold it as a sale. 

3. Several complainants ; effect of failure of one to recover.—lIf one of 
several complainants shows no right to recover, the others can not re- 
cover; and if the one so failing was the original complainant, the 
others having been brought in by amended bill, the defect can nut be 
cured by amendment. 


ArrKEAL from Jefferson Chancery Court. 

Heard before Hon. Tuomas Cosss. : 

The bill in this case was exhibited on Ist July 1882, by Mrs. 
Elizabeth C. Reynolds as sole complainant, her children being 
subsequently made co-complainants, by amendment, against H. 
M. Caldwell and her husband, William M. Reynolds, and alleged, 
in substance: That on a date not specified, the respondent, 
Reynolds,'and George E. Camp, leased from the Elyton Land 
Company, a domestic corporation, certain designated lots in the 
city of Birmiagham ; that while occupying said lots they made 
permanent improvements thereon by fencing the same and 
erecting thereon a house, intended for use as a hotel; that be- 
fore the expiration of the lease, the respondent, Reynolds, be- 
came desirous of purchasing the property, and also an adjoin- 
ing lot, and made an agreement with the Elytou Land Company 
tu that effect, having tirst procured from his co-tenant, Camp, 
a written relinquishment of his interest in said lease; that 
upon executing his notes for one thousand dollars to the said 
Elyton Land Company he received from the Company its bond 
for title. He paid $100 of the amount, but became unable to 
make further payments. The bill further avers that on the 
Yth August, 1877, the said Reynolds, for the purpose of pay- 
ing his det to the said Elyton Land Company, on account of 
the balance due as purchase-money for said lands, made a deed 
to H. M. Caldwell, in which the complainant, Elizabeth C. 
Reynolds, joined, conveying said lands to said Caldwell (except 
10 feet off of the west side of lot No. 115), together with all 
the improvements thereon, consisting of the fencing and the 
house, intended for use as a hotel, aforesaid, for the sum of 
$200, paid said Reynolds by said Caldwell, and $900, to be 
paid by Caldwell to the Elyton Land Company, to extinguish 
the debt due to said Company, by Reynolds, on account of the 
purchase-money of said lands. Caldwell paid said debt of 
Reynolds to the Elyton Land Company, and the Company exe- 
cuted to Caldwell a deed of conveyance to the lands in ques- 
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tion. The bill avers that the improvements on said lands were 
erected with moneys belonging to the equitable and statutory 
separate estates of the com Seaterg Elizabeth C. Reynolds ; 
that of the amount expended in the erection of said improve- 
ments, viz: $2,300, the sum of $1,200 thereof constituted a 
part of the complainant’s statutory estate, and the remainder 
of the sum consisted of funds belonging to the equitable estate 
held in trust for her by the said William M. Reynolds, under 
a deed of trust executed to him, as complainant’s trustee, 
by her father, Hiram Camp, a copy of which deed is made an 
exhibit to the bill. The bill further alleges that the respon- 
dent, Reynolds, “had no authority to transfer and sell the said 
lands to the respondent, Caldwell, to pay the debt of the said 
William M. Reynolds to the said Elyton Land Company, and 
that said sale of said lands, and the improvements thereon, was 
a breach of the trust created by the said deed in trust, from 
Hiram Camp to the said William M. Reynolds,” and that said 
Reynolds “ had no authority to sell said lands to said Caldwell, 
as aforesaid, for the additional reason that twelve hundred dol- 
lars of the separate statutory estate of the complainant had 
been invested in said land as aforesaid, and as before alleged in 
this’ bill of complaint; the said sale to said Caldwell having 
been for the purpose of paying the debt of said William M. 
Reynolds to the said Elyton Land Company.” The bill charges 
that the said George E. Camp, Reynolds, Caldwell and the 
Elyton Land Company, each, had notice of the fact that com- 
plainant’s funds, constituting her separate statutory and equita- 
ble estates, were employed in the erection of the said improve- 
ments; and concludes with an appropriate offer to do equity 
in the premises, and a prayer that the deed from Reynolds and 
the complainant to Caldwell be cancelled, and that the title to 
said lands be divested out of said Caldwell and invested in 
complainant, &e. 

The view of the cause taken by this court renders it unneces- 
sary to notice, in detail, the answer and demurrer of respondent 
Caldwell to complainant’s original and amended bill. On final 
hearing, on pleadings and proof, the chancellor was of opinion 
that the complainant was not entitled to relief and caused a 
decree*to be entered dismissing the bill. This decree is here 
assigned as error. 


Surrn & Lows, for appellant. 


Joun T. Terry, contra. 


SOMERVILLE, J.—There are several grounds upon which, 


in our judgment, the decree of the chancellor must be aftirmed. 
VoL. LXxx. 
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Of these we need specify but two. In the first place, we are 
unable to see clearly that the chancellor has erred in finding 
that the testimony adduced in the cause is insufficient to estab- 
lish the trust in favor of complainants, without which the bill 
is entirely devoid of equity. The rule is that a trust of this 
nature, sought to be engrafted upon lands by parol evidence, 
and such as results by operation of law; must be supported by 
testimony not only entirely satisfactory, but clear and un- 
doubted. The proof in the cause, in our opinion, does not 
come fully up to this rule, and so the chancellor found, as 
shown by his opinion and decree. 

Conceding, however, that the complainants had an equitable 
interest in the lands in controversy, arising from the invest- 
ment of their funds in the improvements ereeted on the lease- 
hold estate owned in. the premises by William M. Reynolds, 
the husband of Mrs. Elizabeth C. Reynolds, the deed of 
August 9th, 1877, executed by Reynolds and wife to the ap- 
pellee, Caldwell, operated to release to the grantee in the deed 
whatever interest Mrs. Reynolds had in the property. 

If the husband alone had signed the conveyance, there might 
be some force in the argument, that, in as much as it was a 
mere quit-claim deed, the grantee would be put on inquiry and 
charged with notice of the wife’s equity in the premises. But 
the conveyance was executed in such form as to convey a title 
to the property even had it belonged exclusively to the wife, 
provided it be construed tu be a bona Jide sale of the property 
for money, or its equivalent, and not in payment of the hus- 
band’s debt. It was a conveyance by instrument in writing, 
signed jointly by husband and wife, and attested by two wit- 
nesses as to the signature of each.—Code, 1876, §§ 2707, 2161. 

That there was a sale of the interest of the wife for cash 
there can be no doubt. It is a misapprehension of the facts 
to say that the land was sold to pay an ordinary debt of the 
husband, such as to constitute a misappropriation of the wife’s 
statutory separate estate, within the inhibition of the statute 
which has been construed to forbid a sale of the wife’s property 
held under the statute, to pay the husband’s debts. The price 
agreed to be paid by Caldwell for the interest of Reynolds and 
wife in the lands was nominally twelve hundred dollars. It 
was really and in truth only two hundred dollars in cash, 
which is shown to have been paid, and for further considera- 
tion, the satisfaction of the purchase-money due the Elyton 
Land Company, as the original vendor, which still held the 
legal title, having executed to Reynolds only a bond for title. 
This lien was superior to any equity or claim of the wife, and 
the land was liable for it as an existing encumbrance, of which 
all the world is bound to take notice. The payment of this 





236 SUPREME COURT [Dec. Term, 
[Taylor & Co. v. Cockrell et als. } 


encumbrance, or rather the sale subject to it, was not a pay- 
ment of Reynold’s debt from the wife’s property, in any just 
or proper sense. 

There is no suggestion made, or proof adduced, of the fact 
that the sum of two hundred dollars was an inadequate price 
for the property, subject to this encumbrance. No question 
is, therefore, raised touching this feature of the case. 

It follows from these principles that Mrs. Reynolds, one of 
the complainants, having parted with her equity in the land, 
was not entitled to recover. As to her, the bill lacked equity. 
She not being entitled to a recovery, her co-complainants were 
likewise precluded. 

The bill is not susceptible of amendment so as to correct 
this variance, because to strike out her name would result in 
an entire change of parties, the children having been made 
es emamcrae by amendment, after the commencement of 
the suit. 


Affirmed. 


Taylor & Co. v. Cockrell, eé als. 


Action on Promissory Notes. 


1. Application of payments; rule as to.—When a debtor owes two or 
more separate debts to the same creditor, and makes a general pay- 
ment, not specifying the particular debt to which it shall be applied, 
the creditor may apply it at his own election; but, if the payment is 
made with the proceeds or sale of mortgaged property, it must be ap- 
plied to the extinguishment, pro tanto, of the mortgage debt, unless the 
debtor consents to a different application. 

2. Same; recital in mortgage as indicating acquiescence in application 
of payments previously made.—In an action on two notes, each secured 
by a separate mortgage, a question being as to the application of partial 
payments arising from the proceeds of sale of the mortgaged property 
—whether on the notes thereby secured, or on an unsecured debt—a re- 
cital in the second mortgage as to the balance remaining unpaid on the 
note secured by the first, is competent evidence for the plaintiff, as 
showing an admission by the defendant that the previous payments 
had been properly applied. 

3. Action on note containing waiver of exemption.—When a waiver of 
exemptions is claimed, in an action on a note, it must be alleged in the 
complaint, and may be specially controverted ; and, when controverted, 
the special issue must: be found in favor of the plaintiff, or the waiver 
can not be incorporated in the judgment. 


Appgat from the Cireuit Court of Greene. 


Tried before the Hon. 8. H. Sprorr. 
VoL. Lxxx. 
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The facts are sufficiently stated in the opinion, with the ad- 
dition of the charges therein referred to. That requested by 
the defendant, to the giving of which the plaintiff reserved an 
exception, was in the following langnage: “If the mortgages 
contain a lien on the crop and stock advanced, or stock bought 
with the money so advanced, and if the jury believe, from the 
evidence, that two mules were so advanced, and if the jury 
believe that the cotton raised, and the mules were turned over 
to plaintiff, the law applies the value of the cotton and the 
mules to the payment of the mortgage debt, and if the notes 
sued upon are secured by the mortgage, the value of the cotton 
and mules must be applied to the payment of the notes, unless 
the plaintiffs have satisfied the jury that the defendant, with a 
knowledge of the fact, consented and agreed that the cotton 
and the mules s, or the mules, should he applied to the account, 
and not to the notes in the mortgage.” The plaintiff excepted 
to the refusal of the court to charge as follows: “If the jury 
find, from the evidence, that the mule bought and charged in 
IS79, $112.50, and the mule bought and charged in 1880, 
$115.00, were returned by defendants and credited on account 
of 1880 for $167.50, and only the hire of said mules for 1879 
and 1880 is claimed on the notes sued on, then the jury, in 
applying the credit of $167.50, will not credit the same again 
to either note sued on.” 


Wm. P. Wess, for appellants. 
T. W. Coteman, and Troy, Tompkins & Lonpon, contra. 


CLOPTON, J.—The action is founded on three notes; two 
bearing date March 24, 1879, and the other January 23, 1880. 
They were secured by mortgages on real and personal property, 
executed cotemporaneously with the notes. Payments were 
made in each year with a part of the property covered by the 
mortgages, or its proceeds. The plaintiffs made advances to 
the defendants during each of the years, exceeding the amount 
of the notes. The defendants contended that such payments 
should be applied to the notes secured by the respective mort- 
gages. The plaintiffs insisted that the payments were applied 
to the unsecured portion of the indebtedness by the consent of 
the defendants. This was the main contention between the 
parties, as to which the evidence was conflicting. The plaintiffs 
offered in evidence the mortgage of January 23, 1880, the 
mortgage of 1879 having been previously introduced. The 
conrt admitted the mortgage, so far as it related to the note of 
that year, but excluded it, and instructed the jury that they 
were not to consider it as an admission by the defendants of 
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an indebtedness on the notes, secured by the mortgage of 1879, 
or of a correct application of the previous payments. 

The genera! rule is, that while a creditor has the right to ap- 
ply a general payment, the debtor having made no specifie ap- 
plication, the law, in the absence of an agreement to the con- 
trary, applies a payment realized from a particular fund in 
relief of such fund. On this principle a mortgagee, in the 
absence of an agreement with the mortgagor, is bound to apply 
moneys realized from the sales of property covered by the 
mortgage to the mortgage debt; but as between mortgagor and 
mortgagee, such moneys may, by the consent of the mortgagor, 
be applied to the payment of an unsecured debt. The consent 
of the defendants was, therefore, the material question in the 
case.— Sanders v. Know, 57 Ala. 80; Levystein & Simon 
v. Whitman, 59 Ala. 345. 

The mortgage of January 23, 1880, recites, among other 
things, that the defendants are justly indebted to the plaintiffs, 
“two hundred and thirty-six 24-00 dollars, being the balance 
due on a mortgage executed by us on the 24th day of March, 
1879 ;” and the mortgage is executed to secure this balance 
as well as the other indebtedness mentioned therein. It is a 
cumulative security, as respects the balance due on the notes 
secured by the mortgage of 1879. The testimony being con- 
flicting, it is competent for the plaintiffs to give in evidence 
any admission of the defendants, tending to render the truth 
of the contested point more satisfactory, or to impair the weight 
of the evidence introduced against them in respect to the 
alleged consent.—/?utherford v. Mclver, 21 Ala. 750. The 
recitals of the mortgage are evidently an admission, not only 
of an indebtedness to the plaintiffs, at the date of its execu- 
tion, in the amounts and on the debts stated, but also of a 
proper and correct application of previous payments by the 
consent of the defendants, given at the time the mortgage was 
executed, if not previously ; for by such application the debt 
was reduced to the sum admitted to be the balance. The ad- 
mission may not be conclusive; but should have been sub- 
mitted to the jury to determine its weight and sufficiency in 
connection with the other evidence. If evidence be relevant 
to the issue, the court can not reject it, nor prohibit its consid- 
eration by the jury as to any issue, which it tends to prove. 

The parol evidence was offered to identify the first two notes 
set out in the complaint with the debt referred to, as the bal- 
ance due on the mortgage of 1879. For this purpose it was 
competent, if parol evidence was necessary. It does not vary 
or contradict the terms of the mortgage, While a different 
consideration from that recited in a deed can not be shown, it 


is permissible to show a greater or less consideration of the 
VoL. LXxx. 
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same character. Though the amount stated in the mortgage 
is less than the aggregate sum of the notes, its terms referred 
to a balance due on a larger indebtedness ; and the parol evi- 
dence was admissible to identify the subject-matter, and to 
point out and connect the writing with the particular notes 
secured by the mortgage of 1879.—/ohns v. Church, 12 Pick. 
557; Cowles v. Garrett, 30 Ala. 341. 

The charge given at the request of the defendants asserted a 
correct legal proposition. The charge requested by the 
plaintiffs is abstract, and was properly refused. There.was no 
evidence that the defendants had been charged with the hire 
of the mules. It is erroneous, also, in that it omitted the re- 
quisite hypothesis, that the defendants consented to the appli- 
cation of the payment to the unsecured debt. 

In suits upon notes, in favor of which exemptions are claimed 
to have been waived, the fact of waiver must be averred in 
the complaint, and may be specially contested by the defend- 
ant.--Goetter, Weil & Co. v. Pickett, 61 Ala. 387; Code, 
§ 2849. When contested, a statement or recital of the waiver 
can not be embodied in the judgment, unless the plea is found 
untrue. The legal effect of the verdict rendered by the jury 
is to find the issue of waiver in favor of the defendants. 

Reversed and remanded. 


Bayzor et al. v. Adams. 


Bill in Equity for Specifie Performance and for Dissolution 
of Partnership and Settlement of Accounts. 


1. Bill in equity against married woman relieved of disabilities of cov- 
erture ; when husband not necessary party ; when hill not multifarious. 
When a bill seeks to enforce against a married woman, who has been 
relieved of the disabilities of coverture, the specific performance of a 
contract for the sale of land, and joins as a defendant another married 
woman, also relieved of the disabilities of coverture, on an allegation 
that the former had subsequently sold the same land to her, the hus- 
band of neither defendent is a necessary or proper party; and ?f the bill 
also seeks the settlement of a partnership between the complainant and 
the husband of the second dchendant in carrying on a mill business wa 
the land, as to which the husband only is a proper party defendant, it 
is multifarious. 


Aprkat from Butler Chancery Court. 
Heard before Hon. Joun A. Foster. 
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The original bill in this case was exhibited on 16th Septem- 
ber, 1884, by T. J. Adams against John M. Sims, Malissa M. 
Sims, N. M. Bayzor and Lucinda Bayzor. The facts are suffi- 
ciently stated in the opinion. 


Gams_E & Ricnarpson, for appellants, cited 16 Ala. 87; 
72 Ala. 303; 67 Ala. 397; 63 Ala. 363; 72 Ala. 210; 70 Ala. 
318; Lb. 460. 


J. F. Svatuines, contra. 


STONE, C. J.—One purpose of the amended bill is to ob- 
tain specific performance of a contract, alleged to have been 
entered into by Mrs. Sims, by which she agreed to sell to com- 
plainant an undivided half interest in a certain mill property, 
with its attachments and appliances. To this bill Mrs. Sims is 
a necessary party, for the main relief is sought to be obtained 
from her.* Mrs. Bayzor is also a necessary party to this fea- 
ture of the bill, for it is averred that since the making of the 
contract with complainant, Mrs. Sims has conveyed the same 
interest in the property to Mrs. Bayzor. Both Mrs. Sims and 
Mrs. Bayzor had been relieved of the disabilities of coverture 
before any of these transactions occurred, and it follows that 
the husband of neither of them was a necessary party, so far as 
this feature of the case was and is concerned. According to 
the averments of the bill as amended, no other person was a 
necessary or proper party, to the claim set up for specific per- 
formance. But the amended bill presents another phase. It 
avers that after complainant purchased the half interest from 
Mrs. Sims, he and N. M. Bayzor formed a partnership for 
operating the mill together, and that such partnership contin- 
ued in operation for several months. The bill prays a dissolu- 
tion of the partnership, and a settlement of its accounts. ‘To 
this feature of the bill N. M. Bayzor appears to be the only 
necessary or proper party defendant. This summary brings 
this case precisely within the general rule, “that a bill should 
not join distinct and independent matters, nor defendants 
against whom the complainant may have distinct and uncon- 
nected. demands.”— Lehman v. Meyer, 67 Ala. 306; 1 Brick. 
Dig. 719-26, §§ 1158, 1170; Junkins v. Lovelace, 72 Ala. 303 

The demurrer for multifariousness should have been sus- 
tained. 

Reversed and remanded. 
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Glass v. Glass. 


Citation of Guardian by former Ward to Final Settlement of 
Guardianship. 


1. Final settlement of guardian’s accounts ; when Probate Court has 
not jurisdiction.—The Probate Court has no jurisdiction to make a final 
settlement of a guardian’s accounts during the minority of the ward, 
and while the legal relation between them still exists. 

2. Same; (this case).—Where the record shows that the guardian’s 
accounts for final settlement were filed on the 14th November, and his 
resignation filed on the 14th January afterwards, on which day also a 
final settlement of his accounts was made with the court, the settlement 
is void, and can not be supported on the principle of retrospective rela- 
tion. 


Arprat from the Probate Court of Marengo. 

Heard before Hon. James W. Taytor. 

On 9th March, 1885, William B. Glass, for himself, and as 
administrator of the estate of Samuel T. Glass, his brother, a 
minor, recently deceased in the State of Texas, filed his petition 
in the Probate Court of Marengo county, averring that William- 
son Glass, who was the guardian of petitioner during his infancy 
and of said Samuel T. Glass during his life-time, had never 
made a final settlement of his guardianship of his said wards, 
William and Samuel T. Glass; and prayed that the said Wil- 
liamson Glass be cited to produce his accounts and vouchers in 
order that such final settlement might be had. Citation having 
accordingly issued, on the hearing, the said Williamsun Glass 
introduced the record of a decree rendered by the Probate 
Court of Marengo on the 14th January, 1878, which purported 
to be a final settlement of his accounts as guardian, and which 
contained the following language: “It is further ordered, ad- 
judged and decreed that the said William B. and Samuel T. 
Glass, minors, by their said guardian ad litem, L. W. Reeves, 
have and recover of said Williamson Glass, as such guardian 
aforesaid, the sum of eight hundred and fifty-three and 33-100 
dollars, due to the said minors jointly, as herein before ascer- 
tained ; for which execution may accordingly issue. But now 
comes the said Levi W. Reeves, attorney in fact and of record 
for said minors, and acknowledges in open court full satisfac- 
tion of said decree, in favor of said minors. It is therefore or- 
dered, that no execution ever issue for the said amount. And 
the said Williamson Glass having filed his resignation as guar- 
16 
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dian of said minors, it is ordered and decreed, that the same 
be'received and recorded, and that the said Williamson Glass 
be discharged from further accountability as such guardian, to 
this court.” “Thereupon,” as recited in the bill of exceptions, 
“the said William B. Glass, individually, and as administrator 
of the said 8. T. Glass, deceased, offered in evidence the whole 
record in the matter of the guardianship of Williamson Glass.” 
Among the papers introduced was the account for final settle- 
ment filed by the said Williamson Glass and endorsed: “ Filed 
Nov. 12, °77,” and his resignation as guardian, dated “ Linden, 
Jan’y 14, 1878.” To the introduction of this account the said 
Williamson Glass objected ; and here assigns the overruling of 
his objection, with other adverse rulings of the court, as error. 


W. H. Taytor, for appellant. 
Toutmin, Taytor & Prince, contra. 


SOMERVILLE, J.—When this case was before us at the 
last term, we decided that a settlement of accounts by a guar. 
dian, made during the minority of the ward, and without a 
previous resigoation of the guardian, or other lawful termina- 
tion of the relationship, was void for want of jurisdiction of 
the Probate Court in which the proceedings were had.— Glass 
v. Glass, 76 Ala. 368; Lewis v. Allred, 57 Ala. 628; Lee v. 
Lee, 67 Ala. 406. 

The manner in which a guardian is authorized to resign is 
clearly stated in the statute. His resignation is required to be 
in writing, subscribed by him, and filed in the court from which 
his letters of guardianship issued. This becomes a court paper 
and is required to be entered of record.—Code, 1876, § 2768. 

The record in this cause shows that the guardian’s account 
for a final settlement was filed on November 12, 1877, or more 
than two months before the date of his resignation, which was 
January 14, 1878. The final settlement was inade on the date 
of his resignation, and not until then. This could not operate 
retrospectively by relation to confer jurisdiction from the date 
when the Probate Court undertook to assume such jurisdic- 
tion. 

The action of the Probate Court in declaring this settlement 
void, and in compelling the appellant to another settlement, 
was free from error, as are also the other rulings of the court 
which are assigned for error. 


Affirmed. 
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McClenny v. Ward. 
Bill in Equity for Reformation and Foreclosure of Mortgage. 


1. Amendment of original bill ; notice to defendant.—A defendant who 
is in default, and against whom a decree pro confesso has been entered 
on the original bill, is nevertheless entitled to notice of a material 
amendment, alleging additional facts, and praying additional relief. 


Aprrrat from Henry Chancery Court. 
Ileard before Hon. Jno. A. Fosrer. 


Oates & Cowan, for appellant.—1. The Chancery Court 
erred in allowing the amendments to the original bill without 
notice to the defendant as required by Rule of Chancery Prac- 
tice No. 47, Subd. 3. Holly v. Bass, adm’r, 63 Ala. 387. 
(2.) The decree is erroneous because service of the amended 
bill was not perfected on the defendant. Masterson v. Master- 
son, 32 Ala. 487; Alston v. Alston, 34 Ala. 15. (3). There 
was error in the rendition of the final decree without decree 
pro confesso on amended bill. 


D. C. BLackweE tL, contra. 


CLOPTON, J.—The decree must be reversed, because of 
the failure to give the defendant notice of the amendment to 
the bill. 

A decree pro confesso on the original bill was entered against 
the defendant on personal service. Afterwards an amendment 
was made to the bill, alleging that there was a misdescription 
of the land in the mortgage, which the bill was brought to fore- 
close, and seeking its reformation. The amendment was filed 
September 21, 1885; and on the next day, the cause was sub- 
mitted for a decree, and a decree made reforming the mort- 
gage. The defendant was required to answer the amendment ; 
but the record does not show that any order was made that a 
notice that the bill had been amended should be entered on the 
order book, or that notice was so entered or otherwise given to 
the defendant. Though the defendant is in default on the 
original bill, notice of an amendment, alleging other material 
facts, and praying other and additional relief, should be given 
as provided by rule 47 of Chancery Practice ; or by a summons 
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to answer. Without notice, a decree can not be regularly ren- 
dered on the amendment. //olly v. Bass, 63 Ala. 387; Mas- 
terson v. Masterson, 32 Ala. 437. 

Reversed and remanded. 


Ordway & McGuire et al. v. White, 
Handley et al. 


Bill in Equity to have Mortgage declared a General Assign- 
ment. 


1. General assignment; what constitutes—A mortgage given by a 
debtor to one of his creditors will be declared a general assignment at 
the instance of the others (Code, § 2126), if it conveys substantially all 
of his property that is subject to the satisfaction of his debts; but the 
burden of proof on this issue is on them. 

2. Same; evidence sufficient to entitle complainants to decree.—The 
only evidence being that of the debtor himself, who testifies that, at 
the time the mortgage was executed, he owned no other land than his 
homestead, besides the tract conveyed by the mortgage, and that his 
personal property was not worth one thousand dollars, this is sufficient 
to entitle the complainants to a decree. 


Apprat from the Chancery Court of Tuscaloosa. 

Heard before the Hon. Tuomas Corps. 

This was a bill in equity exhibited on 2nd July, 1883, by 
Ordway & McGuire and judgment creditors of J. H. Ward 
& Co., against the said J. H. Ward and the firm of White, 
Handley & Co. The bill alleges that, in order to secure an 
indebtedness then past due, the said Ward and his wife had 
executed to the said White, Handley & Co. a mortgage ona 
tract of land, which constituted substantially all of the property 
of the said Ward that was subject to the satisfaction of his 
debts. The bill prayed that this conveyance, a copy of which 
was made an exhibit, be declared a general assignment, and 
that the lands embraced therein be sold for the benefit of all 
the creditors who should come in and make themselves parties 
under the rules and practice governing creditor’s bills. The 
decree of the chancellor adjudging that complainants were not 
entitled to relief, and dismissing their bill, is here assigned as 
error. 


Van Hoosr & Powe t, for appellants. 


A. C. Hareror and W. C. Jemison, contra. 
VoL. LXxx. 
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STONE, C. J.—The conveyance in this case is, in form, a 
mortgage, securing one creditor, and, for that purpose, conveys 
a tract of land. The bill is filed by other pend wedi and seeks 
to have the mortgage declared a general assignment. In such 
issue, the burden of proof is on the complainants. The prin- 
cipal testimony relied on by complainants is that of the mort- 
gagor, Ward. His testimony is, that in addition to the lands 
conveyed by the mortgage, he owned no real estate other than 
his homestead. His exact language in reference to his person- 
al property, as found in his deposition, is as follows: “ At 
the time I gave the said mortgage to White, Handley & Co., 
all of my personal property was not worth one thousand dol- 
larsin cash.” There is no testimony in the transcript that 
tends in the slightest degree to show a larger amount of per- 
sonal property owned by Ward, or that his testimony is in any 
respect untrue. We think the complainants made sufticient 
proof to establish the averments of their bill, and that at the 
time the mortgage was executed, it conveyed substantially all 
the property the mortgagor owned liable to the satisfaction of 
his debts. Shirley v. Teal, 67 Ala. 449; Du Bose v. Carlisle, 
51 Ala. 590; Danner v. Brewer, 69 Ala. 191. 

The decree of the chancellor is reversed, and here rendered, 
granting to complainants the relief prayed. The cause will 
be remanded that the chancellor may make the proper orders 
for carrying the decree into effect. 

Reversed, rendered in part, and remanded. 


Walker et al. v. - _lcleaaa & Norris 
et al. 


Bill in Equity to Enforce Mechanic's Lien. 


1. Mechanic’s lien; when court of equity has no jurisdiction to enforce. 
A mechanic’s lien is created by statute, which also prescribes the rem- 
edy for its enforcement, in many respects analogous to a bill in chan- 
cery, or a proceeding in rem (Code, §§ 3440-49) ; and a court of equity 
can not take jurisdiction to enforce this lien, ‘‘in the absence of some 
special ground of equitable interposition, such as would render inade- 
quate the remedy at law.”’ 


Arrrat from the Chancery Court of Marengo. 

Heard before the Hon. Tuomas Cosss. 

The bill in this case sought the enforcement of the com- 
plainants’ alleged mechanic’s liens, and was filed on 20th Feb- 
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ruary, 1884, by Daimwood & Norris, and others, artisans and 
material men, against W. J. Fellows and Alice L. Walker, 
trustee, and her children and cestuis gue trust, named in the 
deed of trust, made an exhibit to the bill. The trust estate 
consisted of a tract of land in the county of Marengo, and the 
bill alleges the lease by the said Alice L. Walker of a partien- 
larly described lot of ground, a portion of the trust estate, to 
the said W. J. Fellows; and averred that the said Alice L. 
Walker “authorized and permitted William C. Fellows, for 
the immediate use, enjoyment or benefit of the said Alice L. 
Walker, Maggie J. Fellows, formerly Maggie J. Walker, and 
the other beneficiaries named in said deed of trust, to build 
aud complete (upon said lot) a large and commodious dwelling, 
with servant’s house, stable,” &c., in the construction and erec- 
tion of which, and in providing the necessary material therefor, 
the several demands of complainants originated. A nominal 
portion of the complainants claim was paid by the said Fellows 
leaving an aggregate unpaid balance of $880.40. The bill 
averred the creation and existence of the debts due the several 
complainants and alleged that each of said demands had been 
duly itemized, veritied and filed in the Probate Court as re- 
apie by the statute governing mechanic’s liens ; and prayed 
that complainants be entitled each “to a statutory lien, by vir- 
tue of the premises stated, upon said lot and the houses 
theron,” and in default of payment that said houses and lot be 
decreed to be sold for the payment of the sums due complain- 
ants. Answers were filed by all the defendants; but it is not 
necessary to an understanding of the opinion of the court that 
they should be here noticed. Upon final hearing, upon plead- 
ings and proof, the chancellor was of opinion that the com- 
plainants were entitled to relief ; and caused a decree to be en- 
tered in accordance with the prayer of the bill. This decree is 
here made the basis of the assignments of error. 


Brooxs and Roy, for appellants. 
Jos. R. & 8S. W. Joun, and Taytor and Jounston, contra. 


SOMERVILLE, J.—In Chandler v. Hanna, 73 Ala. 390, 
it was expressly decided by this court that a court of chancery 
could not assume jurisdiction to enforce a mechanic’s lien, cre- 
ated under the statutes of this State, in the absence of some 
special ground of equitable interposition, such as would render 
inadequate the remedy prescribed in a court of law. It was 
said in that-case that “the jurisdiction and the remedy, being 
bounded by the statute, can be pursued and exercised only be- 


fore the tribunals and in the mode the statute provides. Other 
Vou. Lxxx. 
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tribunals can not exercise the jurisdiction without enlarging 
the operation of the statute.” 

The statute prescribes, for the enforcement of mechanic’s 
liens, a civil action in a court of law, which in many respects 
is analogous to a bill in chancery, or an ordinary proceeding in 
rem. The complaint is required to allege the facts necessary 
to confer the lien under the conditions fixed by statute, with a 
description of the property upon which such lien is sought to 
be enforced. The parties to the contract, by virtue of which 
the lien accrued, are necessary parties to the action, and all other 
persons interested in the property or controversy, are proper 
parties within the discretion of the plaintiff.—Code, 1876, 
§§ 3446-3447. The lien may be enforced against the separate 
property of married women, and of mere cestuis que trust, as 
well as other owners or proprietors of any interest in land, for 
whose immediate use, enjoyment or benefit any building or im- 
' provement thereon may be erected.—Code, § 3460. 

We find no averments in the present bill which will rescue 
this case from the rule declared in Chandler v. Hanna, supra. 
No fact is stated which shows that the rights claimed by the 
complainants can not be enforced as well in an action at law as 
in a court of equity. Their remedy, if any they have, must 
be in a tribunal upon which the statute, creating the lien, has 
conferred jurisdiction. 

The chancellor erred in assuming jurisdiction and in render- 
ing the decree in the cause. The chancellor’s decree will be 
reversed, and a decree will be rendered in this court dismissing 
the bill. 


England v, Hatch. 
Statutory Real Action, in Nature of Hjectment. 


1. Defective probate of deed ; when certified copy not evidence.—When 
a deed has been recorded within twelve months from its date but the 
certificate of probate or acknowledgment is substantially defective 
(Code, § 2154), a certified copy is not admissible as evidence without 
further proof. 

2. Conveyance recorded more than twenty years presumed to have been 
properly probated.—Under the rule laid down in Hutchings v. White, 
40 Ala. 253, if the deed has been recorded in the proper office for more 
than twenty years, the presumption will be indulged that its execution 
was legally proved or acknowledged ; but the court is unwilling to ex- 
tend the rule to deeds which have not been recorded twenty years. 

3. Plaintiff in ejectment must recover on strength of his own title.—In 
ejectment, or statutory action in the nature of ejectment, the plaintiff 
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must recover, if at all, on the strength of his own title; and when he 
fails to make outa prima facie case, the defendant is not required to 
adduce any evidence, nor will erroneous rulings on evidence offered by 
the defendant work a reversal. 


Apprat from the Circuit Court of Wilcox. 

Tried before the Hon. Joun Moore. 

This was a statutory real action in the nature of ejectment 
brought by Wade H. England against Susan W. Latch, to re- 
cover certain lands particularly described in the complaint, 
and was commenced on 25th April, 1884. The defendant 
pleaded not guilty, the statute of limitations of ten years, and 
adverse possession, for three years, with a suggestion of the 
erection of valuable improvements. Isspe was joined on these 
pleas; the trial resulting in a verdict and judgment for the 
defendant. The material facts in the case are sufticiently dis- 
closed by the opinion. The certificate of probate, the suffi- | 
ciency of which was the chief contention developed in the 
primary court, is in the following language: 

“State of Alabama, Wilcox county. On this, 23d day of 
March, in the year one thousand eight hundred and sixty- 
six, personally came before me Drury Vick, one of the 
subscribing witnesses to the foregoing conveyance, and ac- 
knowledged that he signed the same as witness, and that R. 
C. Parker, the other subscribing witness, signed his name in 
his presence, and that James Bb. McBryde and Eliza A. Me- 
Bryde, whose names are signed to the conveyance, signed the 
same in his presence and in the presence of R. C. Parker the 
other subscribing witness. And I certify that I well know 
the said Drury Vick, and that he is the same person whose 
name is subscribed as a witness to the foregoing conveyance. 

“ Grorce Lynoa, 
“ Justice of the Peace.” 


Joun Y. Kitparriok, for appellant. 
R. Gattvarp, and 8. J. Cummines, contra. 


CLOPTON, 2.—The plaintiff, having proved that he is the 
son atid only-heir at law of D. G. England, who died in June, 
1868, and having read in evidence a deed made by W. H. 
Barnwell and wife, December 31, 1866, conveying the land in 
controversy to his father, offered for the purpose of showing 
title in Barnwell, a transcript of a deed, and the endorsements 
thereon, as the same appear of record in the office of the judge 
of probate of Wilcox county. On objection by defendant, 
the court excluded the transcript. The specific objections 
made in the Circourt Court are ; that the execution of the deed 
Vou. LXxx. 
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had not been proved, and that it had not been acknowledged, 
nor probated as required by the statute. 

The transcript was offered in evidence under section 2154 of 
the Code. The deed was recorded within less than twelve 
months from its date, and the loss of the original conveyance 
was sufficiently proved ; but the probate does not substantially 
conform to the requirements of the statute. To be sufficient, 
the substantial facts as declared in the statutory form of pro- 
bate of conveyance, must be expressed in the certificate. The 
certificate does not show that the grantors voluntarily executed 
the conveyance, nor that the probating witness attested it in 
their presence. And it appears, that the probating witness was 
not sworn, and did not depose, but merely acknowledged the 
facts stated in the certificate. —Mc Caskle v. Amerine, 12 Ala. 17 ; 
Sharpe v. Arme, 61 Ala. 263; Boykin v. Smith, 65 Ala. 294. 

It is insisted, that the deed falls within the rule laid down 
in White v. Hutchings, 40 Ala. 553, where it was held, that if 
the deed has been recorded, more than twenty years in the 
proper office in the proper county, the presumption is, that its 
execution had been legally proved or acknowledged ; that a 
proper certificate had been written upon or under the deed ; 
and on proof of its loss, a duly certified transcript must be re- 
ceived. The transcript offered in evidence does not come 
within this rule, inasmuch as the deed had not been recorded 
twenty years before the day of trial; and we are unwilling to 
extend the rule. The certificate of probate not being effective 
to impart probative force to the deed, it devolved on the 
=e to prove its execution and the correctness of the copy. 

vidence that the subscribing witnesses were dead, and that the 
grantors had removed beyond the limits of the State, is insufti- 
cient for this purpose. The transcript was properly excluded. 

The record discloses no evidence tending to show, that the 
plaintiff, or those under whom he claims, ever had possession 
of the lands; but on the contrary, it tends to show that the 
defendant and those from whom she derives title, had been in 
possession since 1844. The plaintiff in a statutory real action, 
as in common law ejectment, must recover on the strength of 
his own title. When the plaintiff closed his evidence, the de- 
fendant might have rested on the then state of proof. We 
discover no valid objection to the admissibility of the muni- 
ments of title introduced by the defendant. The execution of 
the conveyance from Kimbrough and wife, to Watkins, was 
proved, and the will, its probate, and the partition of the lands 
duly certified. But if they were inadmissible, it would not 
work a reversal, as the plaintiff was not entitled to recover on 
the case made by him.—Crosby v. Pridgen, 76 Ala. 385; 
Baker v. Barclift, 76 Ala. 414. 

Affirmed. 











SUPREME COURT 
[Eureka Co. v. Edwards. | 


Eureka Company v. Edwards. 


Bill in Equity to Cancel Deed as a Clowd upon Complain- 
ant’s Title. 


1. Motion to amend answer after hearing decision on the merits ; when 
properly refused.—After a hearing and decision on the merits in a chan- 
cery cause, a motion to amend the answer, by incorporating a demurrer 
to the bill on account of a technical defect which is amendable, and 
which exerted no influence in the decision of the case, is properly re- 


fused. 


2. Motion to take further testimony ; when properly overruled.—A mo- 


tion to take further testimony as to an important issue of fact, merely 
cumulative to the testimony already taken, and to be used on an appli- 
cation for a rehearing, is properly overruled. 


AprpeaL from Tuscaloosa Chancery Court. 

Heard before Hon. Tuomas Cosss. 

Reference is had to the previous report of this case in 71 Ala. 
248, for a statement of the facts. The present appeal is based 
upon the overruling by the primary court of certain motions 
made by the appellant after remandment,—the nature of which 
is indicated in the opinion. 


STONE, C. J.—We are not prepared to say the chancellor 
misinterpreted the decision pronounced by this court, when 
this cause was formerly before us.—71 Ala. 248-257. The re- 
mandment then ordered expressed on its face what its purpose 
was—namely: “That the complainant may have the relief 
prayed by its bill.” Probably the correct inference to be drawn 
from this language is, that this court preferred that the chan- 
cellor should himself direct and supervise the partial cancella- 
tion of the deed, rather than, by pronouncing final decree here, 
to leave it to the unassisted judgment of the register to exe- 
cute so delicate a function. We need not decide this. 

The motions made and overruled by the court below were— 

First : To amend the original answer, by adding a demurrer 
thereto on a specified ground. If there had been no pretense 
of a final decree by this court, that motion, made as it was after 
a trial on the merits, should have been denied. It simply 
sought to point out an imperfection in the bill, easily and 
naturally remediable by amendment, and which had exerted no 
influence in the preparation of the cause, nor in the relief 


claimed and granted.” To have allowed such amendment at 
VoL. LxXxx, 
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that stage, would have been an abuse of discretion. For the 
same reason, the chancellor did right in overruling the motion 
to dismiss the bill; for that motion was based on the same im- 
perfection in the bill, which had been attempted to be reached 
by the amendment offered. Discretionary powers should be 
exercised in promotion, and never in delay of justice. 

Motion was likewise made in the court below, for leave to 
take further testimony, the avowed object being to make fur- 
ther proof that J. C. Burgin and Ann Judkins Thrasher were 
of adult age when they executed the deed under which Ed- 
wards and his associates claim title. This was the most impor- 
tant issue of fact in the cause, and testimony pro and con was 
taken upon it before the first hearing was had. The motion, 
made after publication and after a hearing on the merits, was 
for leave to take further testimony, simply and purely cumula- 
tive of testimony previously taken to prove the same fact—such 
new testimony to be used on a rehearing of the cause. Such 
motion should be overruled.—Gordon v. Tweedy, 74 Ala. 232. 

We are perfectly content with our rulings when this case 
was formerly before us. 

Affirmed. 


Smith v. Alexander. 
Bill of Interpleader. 


1. Execution issued after death of plaintiff.—An execution issued after 
the death of the plaintiff therein is void, and all proceedings taken un- 
der it are void; hence, the plaintiff’s attorney, who controlled the exe- 
cution, and who knew the fact of her death, can not claim compensa- 
tion for the collection of the money under it. 

2. Money in custody of court entrusted to solicitor on his giving bond 
therefor ; proper mode of compelling payment.—When money in the cus- 
' tody of the court is allowed to go into the hands of a solicitor, on his 
giving bond to keep it subject to the order of the court, and to pay it as 
the court may direct, he may be compelled to pay over the money by 
the summary process of attachment, of which he should have notice, 
and an opportunity to show cause against the order. But the court has 
no power to order a summary execution against the sureties on his 
bond. Dudley v. Witter, 51 Ala. 456, overruled. 


Aprrat from Randolph Chancery Court. 

Heard before Hon. N. S. Granam. 

This was a bill of interpleader exhibited on 26th September, 
1873, by William J. Alexander against W. J. Borden and Wil- 
liam H. Smith, the case made by the record, so far as essential 
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to this report, being substantially as follows: The complainant, 
as sheriff of the county of Cleburne, received from the register 
of the Chancery Court of Randolph, twelve several executions 
in favor of Margaret E. Smith against her former husband, 
Jeremiah Smith, which were issued on a decree rendered in 
1859 divorcing the said Margaret E. and Jeremiah Smith, 
a former an annual allowance of $100.00 as alimony 
out of his estate. The entire series of executions, embracing 
the amounts due as such alimony from 1861 to 1872, inclusive, 
was received by complainant in 1873 and duly levied on the 
real estate of the defendant therein—the amount collected and 
remaining in complainant’s hands, after deducting expenses of 
sale, &c., being $1346.50. This fund, as averred in the bill, 
was claimed by the respondent, W. J. Borden, as the alleged 
administrator of the estate of the plaintiff in execution (who 
had moved to Kansas or Texas a number of years before), and 
exhibited his letters of administration, dated on or about March 
3d, 1873. The said Borden claimed the amount as assets of 
his decedent’s estate, and threatened the complainant and the 
sureties on his official bond with suit in the event of non-com- 
pliance with hisdemand. A counter claim was asserted by the 
respondent, W. H. Smith, who insisted that the said Margaret 
E. was not dead, and that he, as her attorney of record, was 
entitled to receive and control the fund. The bill prayed the 
direction of the court as to the disposition of the amount in 
controversy, and that the defendants be required to interplead 
and determine between themselves their respective clainis 
thereto. The answers filed by the respondents were in sub- 
stantial accord with the allegations of complainant’s bill. The 
chancellor caused an order to be entered directing the payment 
of the money into court and discharging the complainant from 
all liability in the premises ; and further ordered, that the fund 
be paid over to the said Wm. H. Smith, upon his entering into 
bond in a sufficient sum “conditioned to have the said money 
(less the amount which may be allowed him as counsel fees)” 
subject to the further order of the court. A reference was or- 
dered to the register to ascertain, among other things, the date 
of the alleged death of said Margaret E. Smith, and a proper 
allowance of counsel fees. 

The remaining facts are sufficiently indicated in the opinion. 


Smiru & Lows, for appellant. 


SOMERVILLE, J.—The first assignment of error is based 
on the chancellor’s confirmation of that portion of the register’s 
report having reference to the amount of counsel fees allowed 
appellant, Smith, as solicitor in the cause. This allowance does 
VoL. LXxx. 
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not appear, in our opinion, to be unreasonably small, according 
to our understanding of the testimony. It is shown that Mrs. 
Margaret E. Smith was deceased at the time of the issue of the 
execution in her favor, and of the collection of the money by 
the sheriff, and this fact was known to the appellant, who, as 
attorney in the cause, was controlling the execution. The exe- 
cution was, therefore, void, as were all proceedings taken under 
it.—Stewart v. Nuckols, 15 Ala. 225; Freeman on Executions, 
§ 35. For the collection of this money the attorney was not 
entitled to charge any fee. 

The funds thus realized, having been in the cnstody of the 
Chancery Court, and allowed to go into the hands of appellant 
Smith, as a solicitor and quasi officer of the court, were held 
by him in a trust capacity. His undertaking was to keep the 
money subject to the order of the court, and to pay it as the 
court might direct. The trust and confidence thus reposed in, 
and assumed by him, rendered him subject to the summary 
jurisdiction of the court. The chancellor could, therefore, ac- 
cording to an elementary principle of equity, compel him to 
pay over the fund, according to his directions, by the summary 
process of attachment. In all such cases, however, there should 
be notice, and an opportunity to show cause should be afforded 
the delinquent party.— Pinkard v. Allen, 75 Ala. 73. 

The Chancery Court, however, had no jurisdiction to order 
an execution against the sureties on Smith’s bond, especially 
without giving them notice. They had no custody of the 
money, and their’s was no trust relationship. Their obligation 
was purely legal, the condition of the bond being that their 
ig should keep the fund subject to the order of the court. 

Jpon such a bond as this the chancellor had no power to ren- 
der a judgment. The sureties were entitled to their day in a 
court of competent jurisdiction, where they could be heard in 
presenting their defense, if any they had. The chancellor 
should have ordered the register to sue on the bond in a court 
of law in order to charge the sureties, as is the practice in the 
case of a receiver’s bond, from which the present obligation 
can not be distinguished in its essential features. 

The case of Dudley v. Witter, 51 Ala. 456, is opposed to this 
view, and to this extent is overruled as unsupported by either 
principle or precedent. 

The decree of the chancellor is reversed and the cause re- 


manded. 
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Wood v. Wood. 
Bill for Divorce. 


1. Divorce ; actual or apprehended violence as ground of.—The wife is 
entitled to a divorce when the husband has committed actual violence 
on her person, attended with danger to life or health, or when, from 
his conduct, there is reasonable apprehension of such violence. (Code, 
§ 2687.) But, to bring a case within this statute, actual violence, or a 
reasonable apprehension theroof, must be shown; and insulting words, 
offensive manners, want of civil attention, or other conduct which 
shocks the sensibilities, wounds the feelings, and causes grief and do- 
mestic unhappiness, is not sufficient. 


Appa from the Chancery Court of Henry. 

Heard before Hon. Jno. A. Foster. 

The bill in this cause was filed by the appellant, a married 
woman, by next friend, against her husband, the appellee, on 
18th March, 1885, and ‘sought a divorce a vinculo matrimonii. 
The case made by its allegations is sufficiently disclosed by the 
opinion. The respondent demurred tothe bill: “(1) Because 
said bill fails to aver or set forth any actual violence committed 
by respondent on complainant’s person, attended with danger 
to life or health;” (2) Said bill fails to aver or set forth 
such circumstances or actions in the conduct of respondent 
which warrant a reasonable apprehension of actual violence by 
respondent on the person of complainant attended with danger 
to the life or health of complainant.” The decree of the 
chancellor sustaining the demurrer is here assigned as error. 


Cassipy & Birackwett and Warts & Son, for appellant.— 
Bishop on Marriage and Divorce, 1 vol., § 717, gives the fol- 
lowing definition in one of his late editions: ‘Cruelty is there- 
fore such conduct in one of the married parties as renders a 
continuance of the cohabitation either so dangerous to either 
in fact, ‘or attended with such reasonable , *pprehensions of 
danger in the mind of theother * * * . %\ @oe 
demand a separation on the ground of the ne physical safety 
of the other, &c. As to cruelty in Alabama, see Smedly v. 
Smedly, 30 Ala. 714, where the following language occurs: 
“But there may be cruelty in him without actual violence. 
Thus, if he starve his wife, or if he refuse to supply her with 
the necessaries of life when it is in his power to supply them, 


it is cruelty in him.” See also, 1 Bishop, vol. 1, § 725; ice 
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v. Rice, 6 Ind. 100. If the term “ cruelty,” as employed in our 
statutes, is to have its popular exposition, it extends beyond mere 
blows, or threatened blows. In popular phrase, men are often 
eruel to their wives though neither inflicting nor threatening 
blows. Bishop, 1 vol., §§ 725 and 732; Hughes v. Hughes, 19 
Ala. 307. It is ernelty in the hasband to confine his wife; or 
knowingly to deprive her of needful air; or to starve her; or, 
having the means, to refuse her the necessaries of life; or to 
withhold medical assistance in sickness, while ‘he is able to pro- 
vide it. Bishop, 1 vol., § 735; 1 Robertson, 106. 


Oates & Cowan, contra.—(1). The allegations of the bill fail 
to show any actual violence inflicted on the person of the wife 
or such conduct on the part of the husband as generates a rea- 
sonable apprehension of such violence. Holmar v. Folmar, 69 
Ala. 84; Hughes v. Hughes, 44 Ala. 698. (2). Paragraph 5 of 
the bill is but the averment of a conclusion, It does not set 
forth the facts upon which that conclusion is based. Aver- 
ments of conclusion are insufficient to sustain the bill. dd v. 
Hill, 10 Ala. 527; Hughes v. Hughes, 19 Ala. 311. 


CLOPTON, J.-—So long as the statute was in force, which 
made the cruel, barbarous and inhuman treatment of the hus- 
band a ground of divorce in favor of the wife, the question of 
the kind and degree of cruelty was open for adjudication by 
the courts; and included the scope of the ingenuity of an un- 
manly, heartless and tyrannical man to devise plans to harass 
and torture a refined and sensitive woman, as endangering to 
life or health, though it may be more lingering in its operation, 
as personal violence. The present statute, under which this 
bill is brought, undertakes to define the kind and degree of 
cruelty necessary to constitute a cause of divorce. The lan- 
guage is: “In favor of the wife, when the husband has com- 
‘mitted actual violence on her person, attended with danger to 
life or health, or when, from his conduct, there is reasonable 
apprehension of such violence.” Under the statute, it is requi- 
site that there shall be physical or bodily violence or a reason- 
able apprehension of such violence, as distinguished from harsh 
and criminatory words, rude and offensive manners, want of 
civil attention, or other conduct, which wounds the feel- 
ings, shocks the sensibilities, and occasions grief, and sorrow, 
and domestic infelicity, but do not cause a reasonable ap- 
prehension of bodily harm. Such has been the construction of 
the statute since its enactment. Folmar v. Folmar, 69 Ala. 
84; Goodrich v. Goodrich, 44 Ala. 670. With this judicial 
construction the statute was re-enacted, and incorporated in the 
Code of 1876. (§ 2687.) Other conduct or words, insulting, 
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offensive or neglectful, may be received in aid of proof of per- 
sonal violence, actual or threatened, as tending to show, whether 
it is attended with danger to life or health, or whether the con- 
duct is of a character to cause such reasonable apprehension. 
This is the purport of the decision in Smedly v. Smedly, 30 
Ala. 714, when construed in reference to the facts of the case. 

The allegations of the bill, which are taken as true on de- 
murrer, make a case of an absence of common attention; a 
non-observance of the most ordinary courtesies; heartless neg- 
lect ; an unfeeling indifference to the comfort and relief of his 
wife in sickness; a disregard of the obligations of marital vows ; 
holding the wife in the capacity of a menial servant, when able 
to relieve her from such service, instead of an equal and com- 
panion in life; viewing the marriage relation as merely physi- 
eal and sexual; and a want ,of affection for his own offspring. 
While the bill makes a case of treatment and conduct, dis- 
graceful to the husband, and deplorable to the wife, productive 
of domestic anhappiness, there is no allegation of actual vio- 
lence on her person, or of threat or conduct, from which there 
is reasonable apprehension of such violence. 


Affirmed. 


Striplin & Co. v. Cooper & Son. 


Bill in Equity to Enjoin Action of Ejectment, and to Remove 
Cloud on Title. 


1. Conveyance of homestead by married man without signature and 
assent of wife.—An absolute conveyance of his homestead by a married 
man, without the voluntary signature and assent of his wife, is a nul- 
lity, and an executory agreement to convey is equally null and inopera- 
tive. 

2. Title of purchaser at sheriff’s sale under judgment in attachment 
relates back to levy of attachment.—A purchaser at sheriff’s sale, under 
a judgment in an attachment case, acquires a title which dates back to 
the levy of the attachment, and overrides an intermediate conveyance 
by the defendant. 

3. Same (this cuse).—Where the owner of a homestead, having made 
an executory sale, in which his wife did not join, afterwards removed 
from the premises, and an attachment. was then levied on the land; a 
purchaser at the sheriff’s sale, under the judgment in the attachment 
sale, acquires a title which must prevail over that of an assignee of the 
title-bond, to whom a conveyance was executed after the levy of the at- 
tachment. 


Appkat from Randolph Chancery Court. 
Heard before Hon. N. 8. Granam. 


VoL. Lxxx. 
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Sarru & Srrn, for appellants. 


G. C. Exxis, contra. 


SOMERVILLE, J.—The purpose of the bill is to enjoin 
an action of ejectment brought by the appellants against ap- 
pellees, Cooper & Son; also, to have cancelled, as a cloud on 
their title, a sheriff's deed held by the respondents, and to en- 
force as against them what is claimed to be a perfeet equitable 
title to the land in controversy. 

It is a fact of vital importance in the case that the premises 
in question were once the homestead of one A. M. Wortham, 
being less in value than three hundred dollars, and of an area 
not exceeding eighty acres. The complainants in the bill de- 
rive their title through him. Being at the time a resident of 
the State and a married man, and while yet in the actual occu- 
pancy of this homestead tract, A. M. Wortham, in December 
of the year 1881, made an executory sale of the land to one I. 
F. Wortham, executing to him a bond for title, signed by him- 
self alone. In the making of this instrument his wife did not 
join. The vendee gave his promissory notes to the vendor for 
the purchase-money, payable in the sum of three hundred dol- 
lars. 

On the fifteenth of October, 1882, the vendor abandoned 
the premises and removed to the State of Texas. 

Very soon afterwards—on October 28, 1882,—the complain- 
ants became the assignees of the bond for title by purchase 
from the vendee, I. F. Wortham. In March, 1883, the original 
vendor and his wife, being then in Texas, executed a deed of 
conveyance to the complainants upon their making payment of 
the purchase-money. 

The title of the defendants, Striplin & Co., is derived 
through a sheriff’s deed. Immediately after the abandonment 
of the homestead premises by A. M. Wortham, two writs of 
attachment were sued out against him in a justice’s court, and 
were levied on the land for want of personal property,—the 
first being levied October 16, 1882, and the other November 
Ist, following. Judgments were rendered in these suits in 
December, and an order of sale was granted by the Cireuit 
Court in May, 1883, authorizing the sheriff to sell the premises. 
This order he execnted in August following, and at this sale 
the defendants purchased, receiving a deed from the sheriff in 
due form. 

Under the uniform decisions of this court the attempted sale 
of the premises to I. F. Wortham conveyed to him no interest 
whatever, legal or equitable. A mortgage or other alienation 
of a homestead by the owner, if a married man, is a mere 
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nullity without the voluntary signature and assent of the wife. 
Alford v. Lehman, 76 Ala. 326, and eases cited. An exeen- 
tory agreement to convey a homestead could not possibly stand 
on any better basis, or confer any greater right. Even if signed 
by the wife, specific performance of it could not be enforced 
by a court of equity against her consent.—/enkins v. Har- 
rison, 66 Ala. 346; Blythe v. Dargin, 68 Ala. 370. 

The vendee in the bond for title, having no interest in the 
land himself, could convey none to the complainants by the 
assignment of this instrument to them. The complainants 
must, therefore, rely exclusively upon their deed from A. M. 
Wortham and wife, bearing date in March, 1883. 

The title of the appellants, Striplin & Co., is superior to 
this. They did not purchase, it is true, under their sheriff’s 
deed until Angust, 1883. But the lien of the process under 
which their title was acquired dated back to the levy of the 
writs of attachment on the land in October, 1882, which was 
prior not only to the delivery of A. M. Wortham’s deed to 
complainants, but also of the assignment to thei of the bond 
for title under which they claim their equity. This levy 
created a lien which would override and defeat any subsequent 
conveyance of the land, intermediate between such levy and 
the issue of a venditioni exponas, or made even prior to the 
rendition of judgment in the attachment suit.— Randolph 
v. Carlton, 8 Ala. 606; Reed v. Perkins, 14 Ala. 231; Scear- 
borough v. Malone, 67 Ala. 570. 

The decree of the chancellor in this cause might well be re- 
versed and the cause remanded on the authority of the case of 
Alford v. Lehman, Durr & Co., 76 Ala. 526, supra. The 
principles settled in that decision are conclusive of this case. 

Reversed and remanded. 


Wildsmith v. Tracy ef als. 


Bill in Equity to Enjoin Sale of Mortgaged Premises under 
Power Contained in the Mortgage. 


1. Delivery of mortgage; what sufficient proof of. —A mortgage being 
duly signed, acknowledged before a proper officer, and left, with the 
secured note, in the hands of the mortgagee and payee, this is a prima 
facie sufficient proof of delivery ; and the rights of third persons, after- 
wards accruing, can not be affected by subsequent efforts to rescind 
the contract, or demands for the return of the papers. 

2. Negotiable paper; when holder entitled to protection.—When the 
VoL. Lxxx. 
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consideration of a note is the sale and assignment of a patent right, and 
the payee obtains the possession by fraud without making the assign- 
ment, the fraud is available as a defense to the maker, as against the 
payee, or in the hands of a transferree if the note is not negotiable; 
but, if the note is negotiable, and is transferred before maturity, for 
valuable consideration, and in the usual course of business, the holder 
is entitled to protection. 

3. Same; duty of purchaser for valuable consideration, before maturity. 
The purchaser of a negotiable note, before maturity, and for valuable 
consideration, is not bound to enquire of the maker whether there is 
any defect in it, or defense against it; but is entitled to protection, un- 
less there was bad faith in his purchase or such gross negligence as 
is evidence of bad faith; and his purchase for value before maturity 
being shown, the onus of proving notice is on the maker. 

4. Discount of promissory note made for accommodation of payee; when 
usurious. —When a promissory note is made for the accommodation of 
the payee, and is discounted for him at more than legal interest, it is 
usurious in the hands of the purchaser; but the principle does not 
apply to the purchase of a negotiable note before maturity, which was 
given in consideration of the sale and assignment of a patent, although 
the possession was obtained by fraud on the part of the payee, and 
without making the assignment. 

5. Assignment of note secured by mortgage carries with it the mortgage 
security.—An assignment of a note secured by mortgage, carries with 
it the mortgage security, and authorizes the assignee to execute the 
power of sale therein contained. 

’ 

Appka from the Chancery Court of Jefferson. 

Heard before the Hon. Tuomas Copps. 

This was a bill in equity by Thomas Wildsmith and his wife, 
Muschoga Wildsmith, against William Tracy, C. C. Seals and 
James T. Fitzgerald ; and was filed on 13th May, 1884. The 
ease made by the record is substantially as follows: On 2nd 
October, 1883, the complainants applied to C. Blackwood & 
Co., loan-brokers in Birmingham, to borrow for them $1,600 
for one year, the money to be used to purchase the right to 
collect a royalty in the states of Kansas and Mississippi on a 
certain patent railroad switch of which the defendant, William 
Tracy, was the inventor and patentee. To enable Blackwood 
& Co. to obtain the money, the complainants executed their 
promissory note for $1,600, with two coupons for $64.00 each, 
the amount of the semi-annual interest, thereto attached. 
This note was dated 2nd October, 1883, and made payable Oc- 

’ pay 
tober 2nd, 1884, to the order of the defendant, William Tracy, 
at the First National Bank, in the city of Birmingham, and 
on its face declares that it and its coupons are secured by 
mortgage of even date therewith; and that on failure to pay 
the interest thereon the holder might, after the same had been 
due and unpaid for five days, collect both principal and interest 
at once. Contemporaneously with the execution of this note 
the complainants joined in executing to said Tracy the mort- 
gage therein referred to as securing it. This mortgage was 
dated October 2nd, 1883, and was signed in the presence of 
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two attesting witnesses; its voluntary execution being ac- 
knowledged by the complainants, both together, and the wife 
upon a separate examination under the statute before a notary 
public, who also took the proof of the execution of the instra- 
ment by the oath of one Haynesworth, one of the subscribing 
witnesses. The testimony shows that the note and mortgage 
were, as soon as executed, delivered to Tracy directly, or his 
attorney for him, or to C. Blackwood & Co. to be negotiated 
for the benefit of Tracy, who, in consideration of the $1,600 
to be raised on said note and mortgage was to convey to Wild- 
smith and wife the right to collect the royalty on said patent 
railroad switch. Tracy immediately, and in the presence of 
Wildsmith, and for the the purpose of facilitating its negotia- 
tion for his, Tracy’s benefit, endorsed the note and assigned 
the mortgage in blank and handed them to Blackwood & Co. 
to negotiate and raise the money on them. Blackwood & Co. 
failed to negotiate the note and returned it to Tracy; and he, 
Tracy, about the 15th of October, 1883, sold and delivered 
the note and mortgage to the defendant C. C. Seals for the 
sum of $1,200. The complainants aver that before the nego- 
tiation of the note and mortgage to Seals they demanded the 
papers back from Tracy and notified him that they had an- 
nulled and rescinded the contract because he had failed to con- 
vey to them the patent right to collect the royalty on the 
“Tracy switch” as he had agreed to do. They also, on the 
11th October, 1883, published in the “Daily Age” newspaper 
of Birmingham a notice warning the public not to trade for 
or buy the note and mortgage given by them to Tracy, on the 
ground that they had annulled the trade and that the consid- 
eration thereof had failed. 

On the 24th March, 1884, Tracy’s endorsee, C. C. Seals, 
sold the note and mortgage, endorsing the note and assigning 
the mortgage, to the defendant, J. T. Fitzgerald, for a cash 
consideration of $1,200 paid on that day. On the 2d April, 
1884, the first interest coupon for $64.00 became due ; and, 
default being made, payment was demanded and refused, and 
Fitzgerald then proceeded, under the provisions of the note 
and mortgage to declare the whole debt due and to advertise 
and sell the lands covered by the mortgage under the powers 
conferred by it. At this point complainants filed their bill, 
and the injunction therein prayed was granted, pending the 
final determination of the cause. The bill seeks to have the 
sale of the lands under the mortgage perpetually enjoined and 
the note and mortgage delivered up ,and cancelled on the 
ground that frand was practiced on the complainants by Tracy 
in obtaining the note and mortgage from them. A decree pro 
confesso was taken against the defendant, Tracy, who left the 

VoL. Lxxx, 
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State shortly after transferring the note and mortgage to the 
defendant Seals. In their answers and testimony the said 
Seals and his co-defendant, Fitzgerald, both repudiate all 
knowledge, actual or constructive, of any defect or infirmity 
in the note and mortgage from the Wildsmiths to Tracy and 
aver that they acquired the same, before maturity, for valuable 
consideration, as innocent’ purchasers thereof. They both 
deny that they saw, or heard of the warning or notification 
published by the complainants in the “Birmingham Age” 
newspaper. 

On final hearing, on pleadings and proof, the chancellor was of 
opinion that complainants were not entitled to the relief prayed 
for, and caused a decree to be entered, dissolving the tempo- 
rary injunction and dismissing the bill. This decree is here 
assigned as error. 


Rosert H. Srerrert, for appellants. 
J. J. Garrett, contra. 


CLOPTON, J.—The note and mortgage were signed, the 
execution of the mortgage acknowledged before a proper 
ofticer, and both were left in the possession of the payee of the 
note. The formal signing and acknowledgment of a convey- 
ance, and possession of the grantee, are prima facie sufficient 
proof of delivery. Not only does a presumption of delivery 
arise on the facts, but Mrs. Wildsmith, one of the mortgagors, 
and the witness, Tegner, testify, in express terms, to a delivery, 
and the testimony of the other mortgagor shows, that it was 
intentionally put in possession of the mortgagee. The evi- 
dence leaves no room to doubt a delivery, sutlicient to impart 
vitality ; and subsequent efforts to annul the contract, or subse- 
quent demands for the return of the note and mortgage will 
not defeat a prior completed delivery. 

It is manifest on the evidence, that as between the com- 
plainants and the payee of the note, the defense is available ; 
and would be sustained against the transferree if the note was 
non-negotiable. The bona fide sale and transfer of a nego- 
tiable note, before maturity, in the usual course of business, 
for a valuable consideration and without notice, creates in the 
transferree a paramount right of action against the maker; 
and frees and discharges the note of all defects, equities and 
defenses, to which it was subject before its acquisition by the 
holder.— Capital City Ins. Co. v. Quinn, 73 Ala. 558. The 
uncontradicted and unrebutted evidence shows, that Fitzgerald, 
the transferree, purchased the note before maturity, and paid 
a valuable consideration therefor without notice of any de- 
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fense or infirmity, or equity between the immediate parties, 
He was under no legal obligation to inquire of the makers 
whether there was any defense or any defect in the note. He 
testifies that he never saw or heard of the notice published in 
the newspaper ; he did not reside in Birmingham where it was 
published ; and such publication is not sufficient notice unless 
brought home to him by positive proof, or by proof of cireum- 
stances, which authorize the inference of knowledge. The 
transfer to Seals, bearing date one day prior to the officer’s cer- 
tificate of acknowledgment, but the same date as the mortgage, 
which was attested by two witnesses, is alone insufficient. 
Knowledge of circumstances, that would excite suspicion in 
the mind of a pradent man, or gross negligence, will not alone 
defeat the purchaser’s right of action. Bad faith in the pur- 
chase, or such gross negligence as is evidence of bad faith must 
be shown. Fitzgerald having proved that he acquired the 
note for value before maturity, want of notice is presumed, 
and the onus is on the complainants to show notice.— Capital 
City Ins. Co. v. Quinn, 73 Ala. 558; Murray v. Lardner, 
2 Wai. 110; 1 Dan. on Neg. Ints, § 796. 

It is insisted that the transaction by which Fitzgerald ac- 
quired the note is usurious. If a note, which is made for the 
accommodation of the payee, to enable him to raise money, 
is discounted at a higher rate than legal interest, it is usurious. 
But was the note in question made for the accommodation of 
the payee, in the legal meaning of accommodation paper? 
From the ‘allegations of the bill, and the evidence of Wild- 
smith himself, it appears that the note was given in considera- 
tion of the patent to the “Tracy Switch,” which Tracy sold 
and agreed to assign to him. The blank transfer, endorsed on 
the mortgage, with the knowledge and consent of Wildsmith, 
tends wo show his knowledge of Tracy’s intention to raise 
money by the negotiation of the note, but not in the nature of 
a loan by Wildsmith, or by the person to whom it might be 
transferred. The transaction, as set forth in the bill, was that 
Tracy agreed to sell to complainants the patent for the States 
of Kansas and Mississippi for the sum of sixteen hundred dol- 
lars, for which amount the complainants were to execute a note 
and ufortgage on land, and Tracy was to-assign the patent for 
those States to them. In pursuance of this agreement, the 
note and mortgage was executed. The transaction had all the 
elements of acontract. It did not have its inception in a loan 
of money, or forbearance of a debt, but in the purchase of the 
patent. The note and mortgage were intentionally delivered, 
though such delivery, we do not doubt, was procured by the 
fraud of Tracy. He could have brought an action on the note, 


though such action could have been defeated by setting up the 
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defense of fraud. The distinguishing test is, whether the 
note never had an existence as between the immediate parties, 
hecause there was no intent to deliver, and no delivery in fact. 
The weight of the evidence sustains the conclusion that there 
was an intentional delivery, relying upon Tracy’s promise and 
agreement to make the assignment of the patent; and, as we 
have said, there was a delivery in fact. Hence the efforts of 
complainants, on becoming dissatisfied, to rescind or annul the 
trade. When the maker of a note has intentionally issued it, 
subsequent efforts to rescind the contract can not defeat its 
prior inception, or destroy its negotiability, though the issue 

was procured by the fraud of the payee.—/Harper v. Wilson, 
63 Bart. 237. A note, which has an existence, in the hands o 
the payee, may be sold or bought, and its transfer, at a discount 
greater than the legal rate of interest, is not usurious, when 
not a device to avoid the statute. And when a purchaser for 
value takes a negotiable note, secured by a a dis- 
charged of all defenses, and freed from infirmity, and all equi- 
ties, ‘to which it was subject in the hands of any prior holder 
the mortgage being a security and an incident, is in his hands 
entitled to the same protection accorded by the commercial 
law to the note.—Saltmarsh v. P. & M. Bank, 17 Ala. 768; 
Noble v. Walker, 32 Ala. 456; Hawley v. Bibb, 69 Ala. 52; 
Carpenter v. Longan, 16 Wal. 271. 

An assignment of the mortgage with apt words to pass the 
legal title is not necessary. The assignment of the note car- 
ried with it the mortgage security ; and the statute confers on 
any person who, “ by assignment or otherwise, becomes entitled 
to the money thus secured,” authority to execute the power of 
sale given to the grantee. —Code, § 2198. 

Aftirmed. 


McMillan v. Wooten. 


Trover. 


l. Agent ; authority of. —Authority to an agent ‘‘to trade off said 
mule, if he could get anything that suited him,’’ does not empower him 
to exchange the mule for another, and bind his principal to pay a sum 
of money, as the estimated difference in value. 


Apprat from the Circuit Court of Marengo. 
Tried before Hon, W. E. Crarke, 
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This was an action of trover brought by J. J. McMillan 
against C. 6. Wooten for the alleged conversion of a ‘* mouse- 
colored mule;” and was commenced on 27th December, 1884. 
Issue was joined on the plea of the general issue, the trial 
resulting in a verdict and judgment for the defendant. On 
the trial, as shown by the bill of exceptions, the plaintiff in- 
troduced as a witness one Bill McMillan “who testified that 
he lived with the plaintiff, and that the plaintiff owned a 
small black mule, and that he, Bill MeMillan, was working 
said mule; and that the plaintiff authorized him to trade off 
said mule if he could get anything that suited him: that 
subseqnently he did trade said mule with the defendant for 
the mouse-colored mule mentioned in_ plaintiff's complaint 
and delivered the defendant the small black mule; and he 
agreed to pay the difference in the value of the mules which 
was agreed upon, respectively, $100.00 for the small black 
mule, and $125.00 for the mouse-colored mule ; but defendant 
further agreed that if he sould the small black mule for more 
than $100.00 that he would allow the difference between the 
amount for which the said small mule sold, and one hundred 
and twenty-five dollars. The small mule was sold by Wooten, 
the defendant, for $110.00. That after that time the defend- 
ant (Wooten) took possession of the said mouse-colored mule 
mentioned in the suit.” There was no material conflict in the 
testimony as to the terms on which the exchange was effected, 
the evidence adduced in behalf of the defendant tending to 
corroborate the foregoing witness. The plaintiff requested the 
court, in writing, to charge the jury as follows: “If the jury 
believe from the evidence that Bill McMillan was authorized 
by James J. McMillan to trade the little black mule, and he did 
trade him to the defendant for the mouse-colored mule, that 
the legal title to the mouse-colored mule was invested in the 
plaintiff; and if the evidence further shows that the defendant 
converted said mule, they shold find for the plaintiff.” To 
the refusal of the court to charge as requested the plaintiff 
duly excepted, and here assigns the same as error. 


J. W. Busu, for appellant. 


Warrs & Son, contra. 


SOMERVILLE, J.—The action, being trover, can be main- 
tained in this case only on the theory, that the plaintiff was in- 
vested with the ownership of the mule alleged to have been 
converted to the use of the defendant. 

Whether he had acquired any property in the animal de- 


pends upon one of two contingencies. The agent of the 
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plaintiff, who made the exchange of the smal? black mule 
owned by the plaintiff, for the mule owned by Wooten— 
the one here in controversy—must either have been invested 
with the original authority to make the exchange, or else the 
transaction must have been subsequently ratified by the plaintiff, 
under such circumstances as to be binding on him. 

The agent, McMillan, testifies that the plaintiff “authorized 
him to trade off said [black] mule if he could get anything that 
suited him.” This authority, in our opinion, conferred on the 
agent the power only to make a barter or exchange on equal 
terms—so that the thing given and that received should be 
equivalent each for the other. It did not confer any power to 
trade by way of purchase in such manner as to burden the 
plaintiff with an accompanying obligation to pay in money the 
difference in value between the two animals. The latter trade 
is the one shown to have been made by the agent, and not the 
former. It created a debt which was not binding on the prin- 
cipal without his ratification, express or implied. The charge 
requested erroneously assumes the contrary to be true, and was 
for this reason properly refused. 

Aflirmed. 


Modawell et al. v. Hudson et al. 


Bill in Equity by Distributees to Charge Sureties on Admin- 
istrator’s Bond. 


1. Balance decreed against administrator on first settlement, who resigns 
and becomes his own successor ; distributees may charge sureties ,on either 
the first or second bond.—When an administrator, having resigned, after- 
wards becomes his own successor, and a balance is decreed against him 
on settlement of the first administration, the distributees may, at their 
election, charge the sureties on either the first or the second bond. 

2. Representation of infant distributee on final settlement of guardian 
ad litem.— When an infant distributee is represented, on final settlement 
of an administrator’s accounts, by a guardian ad litem regularly ap- 
pointed, the decree is as binding on him as if he were an adult. 

3. Final settlement of administrator’s accounts ; when an estate not ready 
for settlement and distribution, decree must be rendered against him in favor 
of the succeeding administrator de bonis non.—On final settlement of an 
administrator’s accounts, when the estate is not ready for settlement 
and distribution, a decree against him must be rendered in favor of the 
succeeding administrator de bonis non (Code, § 2595); and if he has 
been appointed his own successor, the probate court has, ordinarily, no 
jurisdiction to make the settlement. 

4. Settlement by administrator, who is his own successor, of both ad- 
ministrations, &c.; when sureties on first bond can not be charged.—lf the 
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administrator is’ summoned to settle both administrations on the same 
day, and a balance is first ascertained against him on the statements of 
the accounts of the first administration, which, at the instance of the 
distributees, is carried as a debt into the second, they can not after- 
wards, by bill in equity, charge the sureties on the first bond with the 
amount of this balance, on the ground that the court, by reason of the 
antagonistic positions occupied by the administrator, had no jurisdic- 
tion of the first settlement. 


Aprrat from the Chancery Court of Perry. 
Heard before Hon. Tuomas Cosps. 


Perrus & Dawson, and Brooxs & Roy, for appellants. 
James E. Wess, contra. 


STONE, ©. J.—W. B. Modawell was appointed administra- 
tor de bonis non of the estate of Richard H. Hudson in 1865, 
and gave bond, with Elijah Steele, Robert L. Steele and S. S. 
King as his sureties. He entered upon the administration. On 
the 13th day of February, 1871, he resigned his said adminis- 
tration, leaving part of the assets not reduced ta money, nor in 
form for distribution, and leaving some of the liabilities of the 
estate unpaid. On the 15th day of February, 1871, he was 
again appointed administrator of said estate, and gave another 
bond, with different sureties. After his second appvintinent, 
he proceeded to complete the administration, by collecting up 
the unpaid dues, and paying the unpaid debts. Of the dues 
collected during the second administration, there appears to 
have been about the sum of thirteen hundred and seventy-six 
dollars, at the time the several collections were made; and the 
principal of the sums he disbursed during the second adminis- 
tration was about the sum of one thousand and sixteen dollars. 
It is thus seen, that, at the time he resigned the first administra- 
tion, the-estate was not fully administered, and the administra- 
tion was not ready for final and complete settlement, so as to 
dispense with the necessity of administration de bonis non. 

n 1877 the said W. B. Modawell, being cited thereto, filed 
his accounts current in the probate court for a final settle- 
ment of the two administrations—the settlements to be made 
separately, though set for the same day. Regular continu- 
ances were had, from time to time, until May, 1878, when the 
two settlements were made—that of the first administration 
being first considered and disposed of. No irregularity is 
shown in either of these settlements, except that complainants 
in this suit and cross-suit contend that, because Modawell was 
his own successor, the probate court was without jurisdiction 
to conduct the settlement of the first administration, The dis- 
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tributees had notice, and were properly represented on this 
settlement; and it is shown that the administrator was charged 
to the full extent of his liability. Nothing was lost to the dis- 
tributees, which skill and diligence could charge the adminis- 
trator with, as is shown by this record. The result of the 
account taken in the settlement of the first administration was, 
that a balance of over nineteen thousand dollars was found 
against him, as of date February 13, 1871. 

The settlement of the second administration was then en- 
tered upon. The administrator, at the conclusion of the first 
settlement, had moved the court that order of distribution be 
then made, distributing the sum found due at the close of the 
first administration. This was successfully resisted by the 
distributees, and the ascertained balance was carried forward as 
a debit into the second settlement. The second settlement was 
then made, and a distribution ordered of the entire unadmin- 
istered assets of the two administrations, and decrees were ren- 
dered therefor in the settlement of the second administration. 
This was in May, 1878. 

The bill in this cause was filed in January, 1882, and seeks to 
fasten a liability on the sureties given in the first administra- 
tion, for the default ascertained in the settlement of that 
administration. The sureties on the first bond pleaded the 
probate decrees of distribution, noted above, in bar of the 
present suit. The chancellor overruled the plea, and granted 
the relief prayed by complainants. 

The equitable ground claimed in the bill is, that because, 
when Modawell resigned his first administration, the estate was 
not fully administered, and was not ready for settlement, any 
decree of final settlement, rendered in the close of that admin- 
istration, must have been rendered in favor of the administra- 
tor de bonis non, and could not be rightfully rendered in favor 
of the distributees. The following authorities are relied on in 
support of this view.—Code of 1876, § 2955; Waring v. 
Lewis, 53 Ala. 615, 628; Glenn v. Billingslea, 64 Ala. 345; 
Hatchett v. Billingslea, 65 Ala. 16; Martin v. Ellerbe, 
70 Ala. 326. In the second place, it is contended that Moda- 
well being his own successor—tilling the place of him in whose 
favor the decree should be rendered—that this presented no 
possible antagonism of parties—that there could be no decree 
rendered in favor of Modawell, administrator, against himself, 
either in a personal or fiduciary capacity, and that therefore 
the probate court was without jurisdiction to make the settle- 
ment.—//ays v. Cockrell, 41 Ala. 71; Griffin v. Pringle, 56 
Ala. 486; Zankersly v. Pettus, 61 Ala. 354; Hx parte Lyon, 
60 Ala. 650; Alexander v. Alexander, 70 Ala. 212; Clark v. 
Head, 75 Ala. 373. From these premises, which must, as a 
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general rule, be conceded to be sound, it is claimed that the 
probate court had no jurisdiction of the settlement of the first 
‘administration, and that that attempted settlement must be 
treated as a nullity. On this postulate it is claimed that the 
present bill must be treated as one by distributees to bring an 
administrator to a settlement in the Chancery Court, with no 
»recedent or proceedings therefor in the probate court to oust 
seth ar 
here can be no question that the probate court had juris- 
diction to preside and decree in the settlement of the second 
administration; and that the decree rendered on that settle- 
ment is as binding, as full jurisdiction regularly exercised, can 
make it.—Alexwander v. Alexander, 70 Ala. 357; Vincent v. 
Martin, 79 Ala. 540. And it is settled beyond all peradven- 
ture by the rulings of this court, that cireumstanced as these 
complainants were, they were armed with the option and elec- 
tion of fastening the default on the first administration, during 
which it was committed, or on the second, for negligence in 
the administrator, in not bringing the funds within its admin- 
istrative control.— Whitworth v. Oliver, 39 Ala. 286; ‘Steele v. 
Graves, 68 Ala. 17; Willis v. Willis, 16 Ala. 652; Sewell v. 
Buckley, 54 Ala. 592; Modawell v. Hudson, 57 Ala. 75. 
And the fact that Alice Hudson was at the time a minor can 
make no difference. She was represented by a guardian ad 
litem duly appointed, who, with his counsel, contested every 
step taken in each of the settlements. The decree is as bind- 
ing on her asif she had been an adult.—Otis v. Dargan, 
53 Ala. 178; Waring v. Lewis, 7b. 615; Lutton v. Williams, 
60 Ala. 133; Hatchett v. Blanton, 72 Ala. 423. It is not 
claimed in the present bill that a greater liability rests on 
Modawell, than was ascertained and decreed against him in the 
probate settlement. 

It is contended, as we have said above, that the probate court 
was without jurisdiction to preside in the settlement of the 
first administration, because the statute requires that when 
there is a succeeding administrator, the decree must be ren- 
dered in his favor.—(Code, § 2595)—and Modawell being his 
own successor, no decree could be rendered in his favor against 
himself. “This provision of the statute is, by its own terms, 
mandatory only when the estate can not be finally closed on 
such settlement. When the settlements were made, May, 
1878, the estate was in condition to be finally closed, for no 
act of administration remained to be done, except to make the 
settlement. If, under the facts shown in this record, there had 
been a final decree, and distribution ordered at the close of the 
settlement of the administration, it is difficult to perceive or to 
formulate an argument to show, that such decree would not be 
VoL, Lxxx. 
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binding on all parties affected by it, and irreversible at the suit 
of any or either of them. We need not decide this. 

In making settlement of the second administration there was- 
no want of jurisdiction in the probate court. The distribu- 
tees, as we have shown, had the option and right to bring the 
deficit in the first administration, as debit into the settlement 
of the second. It was so brought in and decreed, and the bill 
in this case does not deny that the just and fall amount of de- 
fault was so brought in and allowed against the administrator. 
It would perhaps be enough if the distributees stood silently 
by, and permitted this to be done.—Mims v. Norris, 
58 Ala. 202; Vincent v. Martin, 79 Ala. 540. They did more 
in this case. It was at their instance this default was brought 
forward and decreed in the settlement. Having thus elected to 
fasten the liability on the second administration, and the sure- 
ties on the second bond, can they be allowed to retrace their 
steps, and fix the defanlt on the first set of sureties? And 
having, in the exercise of an undoubted option and right, ob- 
tained a strictly lawful decree binding on the second sureties, 
which no court would or could reverse, will the complainants 
be now allowed to obtain another decree, for the same default, 
and in the same amount, against the sureties on the first bond, 
whose exoneration had necessarily been decreed by the election 
to charge the second sureties, carried into a valid and binding 
decree against them? Suppose this suit was by the sureties 
on the second administration bond, claiming that the default 
committed during the first administration should be lifted 
from their shoulders, and decreed against the bondsmen of the 
first administration ; and suppose the same facts were presented 
as are shown in this record; would it be contended that a bill 
seeking such relief contained equity ¢ 

We have said the complaint in this case does not pretend 
that the true and full amount of Modawell’s default was not 
ascertained and decreed against: him. The present bill claims 
nothing additional. Its sole purpose is to fix the greater part 
of the liability on other and different parties. If it were 
charged and shown that there was a larger default than that 
ascertained in the probate court, then it would be necessary to 
inquire whether that court had jurisdiction to conduct the set- 
tlement of the first administration.— Vincent v. Martin, supra. 
The probate court having unquestioned jurisdiction of the set- 
tlement of the second administration, and the election of the 
distributees to carry the default of the first as a debit into the 
second administration, rendering it necessary to ascertain the 
extent of that default, it was immaterial how that important 
fact was arrived at, provided it was —s done. The 
decrees of distribution being in all respects regular and for the 
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proper sums, the fact that by irregular processes, if you please, 
the account was taken-—correctly taken—without invoking the 
powers of the Chancery Court, can give the present complain- 
ants no right to maintain this bill. Their opportunity was to 
claim or accept distribution, when the true account of the first 
administration was ascertained in the probate court, or, if 
necessary, to have sought relief in the Chancery Court, before 
electing or allowing that balance to become absorbed and 
decreed in the second administration. 

Neither the original nor cross-bill makes a case for relief. 
The decree of the chancellor is reversed, and a decree here 
rendered, dismissing both the orginal and cross-bills, at the 
cost of the several complainants therein. 

Reversed and rendered. 





Gladden et al. v. The American Mort- 
gage Co. 


Bill in Equity to Foreclose Mortgage. 


1. When summons properly served on wife-—When husband and wife 
are joined as defendants to a bill, the summons for the wife is properly 
served, not on her personally, but on the husband for her (Rule of Ch. 
Pr., No. 22), unless the suit relates to her separate estate, or unless they 
are living apart; and the presumption will be indu!ged, when the con- 
trary is not aflirmatively shown, that they are living together. 

2. Decree pro confesso not amendable on chancellor’s bench notes, nunc 
pro tune.—A decree pro confesso, in regular form against husband and 
wife, can not be amended nunc pro tunc, so as te omit the name of the 
wife, on proof of the chancellor’s ‘‘ bench notes’’ ordering a decree 
against the husband, but not naming the wife. 

3. Mortgaged lands decreed to be sold; when reference to register not 
necessary.—In decreeing the foreclosure of a mortgage, it is not neces- 
sary to first order a reference to the register to report how much and 
what part of the mortgaged lands shall be sold; it is sufficient if the 
decree directs the register to sell only so much as may be necessary to 
satisfy the decree, and such part as can be sold with least injury to the 
defendant. 


Appkat from Calhoun Chancery Court. 

Heard before the Hon. S. K. McSpappern. 

The bill in this case was filed by the American Mortgage 
Company, of Scotland, limited, of Edinburg, incorporated 
under the laws of Scotland, and doing business in Ala- 
bama, against the appellants, James A. Gladden and his wife, 
Martha Gladden, and prayed for the foreclosure of a mortgage 


executed to complainants by Gladden and wife, upon certain 
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lands therein described, belonging to the said James A. Glad- 
den. The original return of the sheriff on the subpena for 
the defendants was as follows: “Executed by handing the de-* 
fendants, James A. Gladden and Martha Gladden a copy of 
the within on the 7th day of September, 1885.” On the 12th 
October following a decree pro confesso was taken against both 
of the defendants, as shown by the minutes of the court; and, 
at the same term, a decree was entered referring the cause to 
the register to ascertain and report the amount due the com- 
plainants on the mortgage debt. Atasnbseqnent term, April, 
1886, a motion was made by the defendant, Martha Gladden, 
to amend the record, nune pro tunc, by striking from the de- 
cree pro confesso taken October 12th, 1885, the name of said 
Martha Gladden, because she had never been served with a 
subpwena or other summons as required by law, averring that 
she had a good and valid defense to the cause of action stated 
in the bill. At the said April term, 1886, motion was made 
by the sheriff to amend _ his original return, so as to make it as 
follows: “ Executed by handing the defendant James A. Glad- 
den a copy of the within, and also a copy of the same to be 
handed to Mrs. Martha Gladden, on the 7th day of September, 
1885.” A motion was also submitted by the defendants asking 
that it be referred to the register to ascertain the value of the 
mortgaged lands, and report “whether it was necessary to sell all, 
or what portion of the same, to satisfy complainant’s decree. 
The cause being submitted for final decree on pleadings and 
proof, a decree was rendered in favor of the complainant for the 
amount of the mortgage debt found to be due, and, in default of 
payment, directing the sale of so much of the mortgaged lands as 
should be necessary to pay said debt and costs. From this de- 
eree the defendants appeal, and assign as error—1l. The action 
of the court in overruling the motion of Martha Gladden to 
amend the record, striking her name from the record of the 
decree pro confesso. 2. In refusing to set aside said decree as 
to Martha Gladden. 3. In refusing the motion of reference to 
the register to ascertain and report whether it would be neces- 
sary to sell all of the mortgaged lands. 4. In rendering the 
decree pro confesso against Martha Gladden. 5. In rendering 
the final decree. 


Parsons, Pearce & Ketriy, and CaLtpweLtt & CaLpwELL, 
for appellants, cited Zanner v. Huyes, 47 Ala. 724; Caffey v. 
Wilson & Gunter, 2 Ala. 701; 9 Porter, 252; Freeman on 
Judgments, § 56; //arris v. Billing sley, 18 Ala. 438; Farmer 
». Wilson, 34 Ala. 75; Young v. Brockson, 23 Aa. 684: Glass 
v. Glass, 24 Ala. 468. There is an irreconcilable conflict be- 
tween section 3764 of the Code and the Rule of Practice 22. 
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The statute requires personal service ; the Rule of Practice 7g- 
nores personal service. Rules of Practice must be based upon 
and authorized by the statute.—77 Ala. 381; 72 Ala. 49. 


| Dec. Term, 


Exuis & Srevenson, contra. No brief on file. 


SOMERVILLE, J.—It is contended that the decree of the 
chancellor in this case should be reversed, among other reasons, 
because it is based on a decree pro confesso taken without proper 
service on Mrs. Gladden, who is a married woman, and one of 
the defendants to the bill, her husband being the sole remain- 
ing co-defendant. 

The amended return of the sheriff shows that the summons 
or subpena was served upon the husband for the wife, and not 
personally upon the latter. This is in precise accordance with 
Rule No. 22 of Chancery Practice, which provides that “ mar- 
ried women may be made defendants by service of summons 
to answer upon their husbands, if residents and living together; 
if living apart, by personal service on each ;” except where the 
separate estate of the wife is the object of the bill, and then 
the summons is required to be served on her personally.—Code, 
1876, pp. 164-5. This rule is, in substance, the same as that 
which long prevailed under the English system of equity prac- 
tice-—1 Dan. Ch. Pr. 445. It does not conflict with the pro- 
visions of the statute as embodied in sections 3763-64 of the 
present Code of 1876, which have reference to service upon other 
defendants than married women. The present suit has no rela- 
tion to the wife’s separate estate. The property conveyed by the 
mortgage sought to be foreclosed is the property of the husband, 
the only interest of the wife in it being a mere inchoate or con- 
tingent right of dower. The recitals of the mortgage, which 
is an exhibit to the bill, sufficiently show by admission the rela- 
tionship of the defendants as husband and wife, and their resi- 
dence in the State, without further proof of these facts. And 
while the service on the husband is authorized only when the 
husband and wife are residents and live together, the presump- 
tion is that they did live together and not apart, as marital duty, 
both moral and legal, harmonizing with general custom, would 
naturally dictate. We can not assume the contrary for the 
purpose of reversing the decree. 

The recerd shows a regular decree pro confesso taken in due 
form against both of the defendants. This record can not be 
changed or dominated by the “ bench-notes” of the chancellor, 
which show an order for such decree only against James A. 
Gladden, thé husband. They are mere memoranda, which can 
not prevail against the more solemn and regular recitals of the 
amplified record. The motion to amend the decree nunc pro 
VoL. LXxx. 
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tune based on this evidence was properly overruled. If it had, 
been sustained its legal effect would have been to strike out of 

a fival decree, after adjournment of the court rendering it, the 

name of a material defendant, thus entirely annulling the force 

of the decree against a party whose rights had been adjudged 

after her day in court. This can not be done. 

The chancellor properly refused to delay the cause by refer- 
ring it to the register to report how much and what part of 
the mortgaged land should be sold to satisfy the mortgage debt. 
He pursued the usual and proper practice in directing the reg- 
ister to sell only so much of the land as was necessary to satisfy 
the decree, and which could be sold with least injury to the 
defendants. This was all the defendants had a right to ask, 
and dealt exact justice to all parties. 

We discover no error in the record, and the decree is affirmed. 


Western Union Telegraph Co. v. State 
Board of Assessment. 


Certiorari to Board of Assessors,in Matter of Tax Assessment 
Against Telegraph Company. 


1. Constitutional provisions regulating taxation on property.—The con- 
stitutional provisions which declare that ‘‘ all taxes levied on property 
shall be assessed in exact proportion to the value of such property,” 
and inhibit the levy of ‘‘ a greater rate of taxation than three-fourths of 
one per centum on the value of taxable property within this State,” 
(Art. x1, §§ 1, 4), prescribe a rule and limit of taxation on property, but 
do not include all the legitimate subjects of taxation, some of which are 
not susceptible of determinate value. 

2. Tax on gross receipts from business of telegraph companies ; consti- 
tutionality and extent of.—The tax of two per cent. levied on the gross 
amount of the receipts of every telegraph company, ‘‘ derived from busi- 
ness done by it in this State’’ (Sess. Acts 1884-5, p. 10, § 6, subd. 6), is 
not violative of any constitutional provision regulating taxation; nor is 
it an unauthorized interference with inter-state commerce, although it 
includes receipts here on messages sent to or from places beyond the 
limits of the State. 


Arrrat froin the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Hussarp. 

The appellant in this case, a foreign corporation, organized 
under the laws of New York, and doing business in this State, 
complaining of the taxes assessed against it by the State Board 
of Assessment, for and during the year, 1884, filed its petition 
for a certiorari to remove the proceedings into the Circuit 
18 
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Court, asking that they be set aside and quashed, as being ille- 
gal, unauthorized and void. On motion of the defendants, by 
their attorney, the court dismissed the petition and certiorari, 
holding the proceedings legal and regular; and this judgment, 
to which the petitioner excepted, is now assigned as error. 


(No brief of appellant came into hand of reporter). 


Gay orp B. Crark, and Tuos. G. Jones, for appellant. 


CLOPTON, J.—Subdivision six of section six of the Rev- 
enue Law levies a tax of two per centum “on the gross amount 
of the receipts by any and every telegraph, telephone, electric 
light, and express company, derived from busines done by it in 
this State.” Acts, 1884-85, p. 10. The constitutionality of 
the statute is the material point of contestation; which ques- 
tion we shall consider on account of its importance to both the 
State and the tax-payer, pretermitting any expression of opin- 
ion as to the appropriateness or regularity of the proceedings. 
Appellant contends the statute violates section one of article 
eleven of the Constitution, which requires that “ all taxes levied 
on property in this State shall be assessed in exact proportion 
to the value of such property ;” and also, section four of the 
same article, which provides, “The General Assembly shall 
not have the power to levy, in any one year, a greater rate of 
taxation tlian three-fourths of one per centum on the value of 
taxable property within this State.’ 

Prior to the Constitution of 1865, the only limitations on 
the power of taxation were, that no one shall be obliged to pay 
any tithes, taxes, or other rate, for the building or repairing of 
any place of worship, or for the maintenance of any minister 
or ministry ; that no power to levy taxes shall be delegated to 
individuals or private corporations; and taxes shall not be 
levied for their benefit, without the consent of the tax-payer. 
The ad valorem rule was first introduced, and then only appli- 
cable to real property, in the Constitution of 1865, by the man- 
date, “ All lands liable to taxation in this State shall be taxed in 
proportion to their value.” On personal property taxes could 
be imposed as the legislature might consider most ‘expedient. 
The rule was extended, and its “application enlarged in the 
Constitution of 1868, by incorporating therein an article pro- 
viding, “ All taxes, levied on property in this State, shall be 
assessed in exact proportion to the value of such property ;” 
and also a prohibition that the General Assembly shall not 
have power to authorize any municipal corporation “to levy a 
tax on real and personal property to a greater extent than two 
per centum of the assessed value of such property.” The pro- 
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vision of the Constitution of 1868, first quoted, entered in 
totidem verbis into the present constitution, with a super-added 
prohibition as to the rate of taxation to be levied by the Gen- 
eral Assembly ; and the rate authorized by municipal corpora- 
tions was reduced. There ‘are other provisions relating to 
taxation in the two later constitutions, which it is unnecessary 
to note, as they have no material bearing on the question under 
consideration. 

Having been taught by experience that no legislative power 
is more liable to oppressive use than the taxing power, and 
having suffered evils by resting it too broadly on discretion, 
the people have shown, in the history of the successive consti- 
tutions, a progressive policy to restrain the power of, the legis- 
lative department in this respect, and to remedy existing, and 
guard against apprehended evils, by imposing limitations con- 
sistent with the public needs and the public safety. The just 
expositor, in interpreting the constitutional mandates and in- 
hibitions, will consult the changes, that have been made from 
time to time, the causes which produced them, and the mis- 
chief intended to be remedied. The words used should be 
allowed such operation and force, as will reasonably accom- 
plish the purposes proposed, but without extension beyond 
their legitimate meaning, and so as to avoid embarrassing and 
disabling proper governmental administration. Thus consid- 
ered and interpreted, do the provisions of the Constitution 
apply to every subject of taxation, to which resort is usually, 
and may be legitimately made, to raise money for public pur- 
poses and needs? or only to direct taxation on property as 
such, by prohibiting an arbitrary, specific standard, and re- 
quiring assessment in proportion to its value? Was it intended 
to limit the subjects of taxation, or only to prescribe the mode 
of assessing the taxes when levied on a particular subject ? 

Fortunately we are not without aid in interpreting these 
provisions. Substantially similar provisions were contained in 
the constitutions of some of the other States, which had _ re- 
ceived judicial construction, prior to their incorporation in 
either of our constitutions. The constitutions of California, 
Texas, Virginia, Louisiana, Illinois, Ohio and other States, 
contain similar or equivalent provisions, which had been con- 
strued, not to prescribe a limit as to the subjects of taxation, 
but as intended to prohibit an arbitrary taxation of property, 
as to kind or quality, without regard to value.—/People v. Cole- 
man, 4 Cal. 46; Eyre v. Jacob, 14 Gratt. 422; Sawyers v. 
City of Alton, 3 Seam. 127; Aulanier v. Governor, I. Tex. 
653: Baker v. Cincinnati, Il. Ohio St. 534. In Aulanier 
v. Governor, supra, it is said: “The word property, as used 
in the Constitution, can not, by any forced construction, be 
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tortured into meaning an occupation, calling, or profession.” 
In Glasgow v. Rowse, 43 Mo. 479; Waener, J., says: “ That 
taxes should be uniform, and levied in proportion to the value 
of the property to be taxed, is so manifestly just, that it com 
mends itself to universal assent. But, notwithstanding the 
constitutional provision, there are some kinds of taxes that are 
not usually assessed according to the value of property, and 
some which could not be thus assessed ; and there is, perhaps, 
not a State in this Union, though many of them have in sub- 
stance the same constitutional provision, which does not levy 
other taxes than those imposed on property. * * * It there- 
fore seems plain, that the constitutional requirement, that ‘ tax- 
ation upon property shall be in proportion to its value,’ does 
not include every species of taxation; nor, indeed, would it be 
possible to place such an interpretation upon it without doing 
the grossest injustice.” In Buroughs on Taxation, § 54, re- 
ferring to such limitations, the author observes: ‘“ These pro- 
visions, as a general rule, are held to apply to property alone, 
and not to include taxation on privileges or occupations, or 
upon the exercise of a civil right, as taking by devise or de- 
scent.”—Cooley’s Con. Lim. 619; Western U. Tel. Co. ». 
Mayer, 28 Ohio St. 521; State v. Western U. Tel. Co., 63 
Me. 518. 

It is conceded that the word property is sometimes employed 
in the revenue laws in its comprehensive sense, and as synony- 
mous with swyects ; and will be so construed, when required 
by the context, or when the manifest purpose of the law will 
be otherwise defeated. Such is the case of Lehman, Durr & 
Co. v. Robinson, 59 Ala. 319. Being used in more than one 
sense, the inquiry is, in what meaning is it employed in respect 
to the levying of taxes? If there be nothing showing a differ- 
ent intention, words ordinarily are to be taken in their usual 
and familiar import; and when general and continuous usage 
in legislation respecting a particular subject-matter has imparted 
a particular meaning, subsequent use of the same word in legis- 
lation relating to the same subject-matter creates a reasonable 
inference that it was intended to be employed in the same sense, 
there being nothing in the context showing a different inten- 
tion. Taxes are not levied upon the r7ght a man may have to 
anything—the right of possession, use, enjoyment, and disposi- — 
tion, which is property, taken in its legal and technical signifi- 
cation; but upon the subject of these rights. Therefore, in 
specifying the subjects, generally, an obvious distinction is re- 
cognized and maintained between property taxed as such, and 
the other subjects of taxation. In Lott v. Lose, 38 Ala. 156, 
the question was, whether the authority conferred on the county 


of Mobile to assess and collect a tax, not exceeding twenty 
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cents on each hundred dollars of taxable property within the 
county, conferred a power to levy a tax of twenty cents upon 
each hundred dollars of the gross amount of the sales of 
merchandise. The authority was claimed on the ground, that 
the State revenue law assessed a tax on the gross amount of 
sales of merchandise, thereby constituting such sales taxable 
property. It was held, that every subject of taxation, under 
the State laws, can not be considered as embraced by the terms 
“taxable property” employed in the special act; and that in 
various sections of the general revenue law, the distinction be- 
tween property made liable to taxes, and other subjects of tax- 
ation, is clearly drawn. It is said: “A tax upon the gross 
amount of sales of merchandise, under section 391 of the Code, 
is not a tax upon the goods themselves, or the fruits of the sale, 
but upon the business of the act of selling. This is not, then, 
a property or income tax, but an occupation or privilege tax, 
the amount being regulated by the extent to which the privi- 
lege has been enjoyed.” Property, when employed in connec- 
tion with the assessment and levy of taxes, had thus received a 
judicial interpretation, which, we must presume, was in the 
contemplation of the framers of the organic law. 

Not only were the provisions of the Constitution adopted in 
view of the judicial construction placed upon the meaning of 
“ property,” as used in the revenue laws several years previ- 
ously, but the special matter of consideration was the necessity 
and expediency of restraining the power to tax, as conferred by 
the general grant of legislative power. The convention was 
advised that, independent of special restrictions, the taxing 
power extends to “ person, or property, or possession, franchise 
or privilege, or occupation or right ;” and reaches every source 
of revenue and subject of taxation within the jurisdiction of 
the State, only limited by public purposes, and only restrained 
by the protection guaranteed to private rights against oppres- 
sion ; and that all these sources and subjects of taxation had 
been and were resorted to. Property always had been and was 
the main reliance for raising revenue. The apprehended evils 
and dangers of oppressive and arbitrary taxation were espe- 
cially directed to this subject—property, tangible and visible, 
capable of being reached, and easily confiscated. The desid- 
eratum was the protection of the property of the citizen against 
forced contributions or legislative plunder. Assessment in ex- 
act proportion to value is the mode and means of protection, 
with an added limitation on the rate of taxation. Hence, the 
limitation in the Constitution of 1868, from lands to property 
as embracing the subjects of ownership, whether real or per- 
sonal ; and the same x ee is brought into the present Consti- 
tution without any modification or change. With a knowledge 
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of the various subjects of taxation ; of the well-defined distine- 
tion between property, when made liable to taxes,*and other 
subjects of taxation; and that among such other subjects were 
occupations, privileges, business, and licenses, which in the na- 
ture of things are incapable of determinate value, valuation was 
adopted as the basis and measure of assessment. The limita- 
tions, by their terms, signify an intention that the provisions 
shall be only applicable to property, the value of which is ¢a- 
pable of definite ascertainment by the officer whose duty it is 
to make the assessment ; and that all other subjects of taxation 
should be excluded from their operation. The language is: 
“All taxes levied on property in this State, shall be assessed in 
exact proportion to the value of such property.” The terms 
are restricted to property, as a species of the genus, ‘subjects 
of taxation.” The context shows, that the word is employed 
in its usual and ordinary meaning, designating the thing owned, 
in the same sense in which it was generally used in the sections 
of the revenue laws, relating to the assessment and levy of 
taxes. The legal and logical sequence of the position of ap- 
— would be, that the limitations operate to prohibit the 
evy of taxes on any subject, not susceptible of determinate 
value. 

It is contended, that if the word “ property,” as used in sec- 
tion one of article eleven, be construed as not synonymous with 
“subjects of taxation,” the terms “taxable property,” as used 
in section four of the same article, include any subject which 
can be taxed; and that the section forbids a greater rate of tax- 
ation on any subject than three-fourths of one per cent. If the 
terms of the section had been general,—prohibiting a greater 
rate on any tawable property,—without qualifying words, there 
would have been much force in the argument of counsel. But 
here, also, we find valuation constituting the basis on which 
the prohibition as to the rate rests, and by which it is deter- 
mined. In Lott v. Rose, supra, these words were construed. 
It is said: “ Where the words ‘taxable property’ occur in an 
independent act, it would seem that they should be understood 
in the sense of things taxed which are susceptible of taper 
or possession, unless there is something in the context which 
attixes‘to them a different meaning, or unless the plain object 
of the law will be defeated, if they are not held to cover sub- 
jects of taxation which are not property in the ordinary sense.” 
If so construed when employed in an independent act, a for- 
tiori, such should be the construction when used in a section 
composing, with others, the article of the Constitution relating 
to the subject of Taxation, all the sections of which, being im 
pari materia, should be construed together. The framers of 
the present Constitution, experiencing that the limitation in 
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the one preceding, requiring taxes levied on property to be 

assessed in proportion to value, was ineffectual to prevent op- 

pressive taxation, connected therewith a prohibition as to the 

rate of taxation on such valuation. 

It may be considered that the gross wo from business 
are property, in its strict meaning. In such sense it was un- 
doubtedly employed in the majority opinion in State Freight 
Tax, 15 Wall. 284; the authority of which is weakened by the 
dissenting opinion, in which it was said, that the tax on gross 
receipts of railroad companies is a tax for the privilege of 
transportation. In Lott v. Rose, supra, it was held that a tax 
on the gross amount of sales of merchandise, which are gross 
recei pts, is not a property or income tax, but an occupation or 
privilege tax, the amount regulated by the extent of the busi- 
ness done. In Board of Revenue v. Gas Light Co., 64 Ala. 
269, and in State v. Board of Revenue, 73 Ala. 65, the tax was 
imposed on the net income, and not on the business. The 
money, held and owned by the company, as the net result of 
the business, was the subject of taxation. An income tax 
stands on different principles; its value is determinable; and 
the rules governing such tax are inapplicable to a tax on gross 
receipts. One of the recognized modes of taxing business is a 
tax on gross receipts, which generally are not regarded as prop- 
erty for taxing purposes.—State v. P. W. & B. R. R. Co., 
45 Md. 361; PAzal. Con. Ins. v. Commonwealth, 98 Penn. St. 
48; Sacramento v. Crocker, 16 Cal. 120; Warring v. Savan- 
nah, 60 Ga. 99; Winby v. Girardy, 31 La. Ann. 382. TZawa- 
ble, as used in the fourth section, qualities and designates prop- 
erty, not which it may be in the power of the legislature to 
make liable, but which is made liable, to taxation. The value 
of such property must be determined, before it can be ascer- 
tained that the rate of taxation imiposed exceeds the rate limited 
by the Constitution. By what measure or ecriterta can the 
business be ascertained, which so largely depends upon the vigi- 
lance, energy and skill exercised in its prosecution? The gross 
receipts constitute no measure of value, for they may be large, 
and yet the business be valueless, by reason of losses, misfor- 
tune or mismanagement. Business, though made a subject of 
taxation, not being capable of determinate value, is not taxable 
property, in the meaning of the terms employed in the consti- 
tutional limitation of the rate of taxation. 

It is further insisted, that the section of the Revenue Law 
under consideration is violative of the Constitution, in that the 
rule of equality and uniformity is disregarded, by putting an 
arbitrary value on the gross receipts of telegraph companies, 
and a different value on the gross receipts of other kinds of 
companies, The proposition, as stated in the argument of 
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counsel, is, “when income or gross receipts are taxed, every- 
body that is taxed in this State must be taxed alike.” The 
fallacy of the proposition consists in the assumption, that the 
tax on gross receipts is levied by a standard of valuation, in- 
stead of by the character and extent of the business. Whilst 
there is no provision of the Constitution, commanding in terms 
equality and uniformity, the principle should underlie and 
regulate the provisions of every law imposing public burdens 
and charges. It is not controverted, that the taxing power 
may select the subjects of taxation, and constitutionally classify 
them. Taxes should be imposed on any subject, in just pro- 
portion to the benefits and protection which such subject. re- 
ceives more than other subjects of taxation. The rule of uni- 
formity does not require that all subjects be taxed, nor taxed 
alike. The requirement is complied with, when the tax is 
levied equally and uniformly on all subjects of the same class 
and kind. It extends to the class upon which the tax shall 
operate. Different occupations may be taxed at different 
rates, and some may be altogether exempted ; and the require- 
ment of uniformity is not infringed, if the various classifica- 
tions include all occupations similarly cireumstanced and of the 
same kind.—Moog v. Randolph, 77 Ala. 597; State Railroad 
Tax Cases, 92.U.8. 575; Worth v. Wil. & Wel. R. R. Co., 
15 Am. & Eng. R. R. Cas. 286; County of San Mateo v. So. 
Pace. R. R. Co.,8 Am. & Eng. R. R. Cas. 1; Cooley on Tax- 
ation, 170. The tax complained of may be onerous, and ap- 
parently unequal with the tax levied on the business of other 
corporations or companies. This is a matter submitted to the 
discretion and judgment of the legislature, and their action 
must be regarded as conclusive. The courts can not interfere, 
unless an illegal or unauthorized exaction is attempted. 

A construction which limits the tax to gross receipts derived 
from business done between points, both of which are within 
the territorial limits of the State, is more restrictive than the 
words and purpose of the statute import. The legislature 
knew that the appellant company operated extensive telegraph 
lines from places beyond, into, and through the State, and in- 
tended to make the tax commensurate with the benefits and 
protection received from the government. Receiving mes- 
sages at oflices located in the State, for transmission, and trans- 
mitting. them without, is business done in this State, though 
the service may not be complete until the delivery to the sendee 
at some place beyond its boundaries. The statute does not 
purport to tax gross receipts not collected in Alabama, but, by 
fair interpretation, includes all receipts derived from business 
done in this State, and actually received here, though -the mes- 
sage may have to be delivered at, or may be sent for delivery 
VoL. LXxx. 
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from, some office without the jurisdiction of the State. 
Though thus construed, the statute is not an unauthorized in- 
terference with inter-State commerce. This question is fully 
and ably considered and discussed in the following cases: 
Western U. Tel. Co. v. Richmond, 26 Gratt.1: Western U. 
Tel. Co. v. State, 55 Texas, 314; Western U. Tel. Co. v. Mayer, 
28 Ohio St., supra; Port of Mobile v. Leloup, 76 Ala. 401, 
and is expressly decided in respect to a tax on the gross receipts 
of railroad companies, though consisting-in part of freights 
received for transportation of merchandise from the State to 
another State, or into the State from another, in State Freight 
Tax Cases, 15 Wall. 284; Osborne v. Mobile, 16 Wall. 479. 
Further discussion would be superfluous. 


Affirmed. 


Ward et al v. Johnson et al. 


Billin Equity to Establish Lien, and Subject Property to 
Debt of Partnership Creditors. 


1. Declarations of husband acting as agent of wife-—When the hus- 
band, acting as agent of the wife, makes declarations in regard to a 
partnership business, in which she is a member, such declarations or 
admissions being narrative only of a past transaction, are not legal 
evidence to fix a charge on her, or her estate. 

2. Husband’s power over wife’s statutory estate.—The statutory sepa- 
rate estate of the wife can not be bound by any act of the husband, 

. t . . 
except to the extent of the statute making it liable for ‘‘articles of com- 
fort and support of the household &c.’’ § 2711, Code. 


Arprat from Tuscaloosa Chancery Court. 

Heard before the Hon. Tromas Coss. 

This bil! was filed by John H. Ward and James W. Ward, 
against Elizabeth Johnson and her husband, Nelson D. John- 
son; and was commenced Feb. 2d, 1883. The bill alleges that 
complainants entered into a partnership with the defendant, 
Elizabeth Johnson, on 3d January, 1881, for carrying on a 
general merchandise business at Coaling Station on the Ala- 
bama Great Southern Railroad in Tuscaloosa county ; that 
said Elizabeth Johnson was to furnish the store house and 
premises for carrying on the business, and complainants were 
to furnish a cash capital of one thousand dollars; that the 
business was to be conducted in the partnership name of J. H. 
Ward & Co., each partner to be equally interested in the bus- 
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iness. The bill charges that N. D. Johnson, husband of Eliza- 
beth Johnson, in violation of the terms of the partnership, 
applied the proceeds of the business to the construction of a 
tramway and purchase of an engine, by which diversion of 
its assets said partnership became insolvent; and prays that a 
lien upon said engine and the iron on said tramway be de- 
clared in favor of complainants for the reimbursement of com- 
plaindnts as members of said partnership. N.D. Johnson, as 
agent of his wife, operated a coal mine near Cvaling Station, 
and dealt extensively with J. H. Ward & Co., purchasing 
supplies for the miners, &c., giving the employees tickets on 
said firm, which the said Johnson afterwards redeemed. 
During the continuance of the partnership a tramway was 
constructed from the mine to the Ala. Great Southern R. R. 
and an engine purchased for use on said tramway, which was 
claimed by J. H. Ward & Co. to have been done with funds 
of said partnership ; but, is alleged by N. D. Johnson to have 
been done with funds belonging to his wife’s separate statutory 
estate, and that the iron for the tramway and the engine were 
purchased in her name. The evidence was conflicting on this 
point. Upon final hearing, upon the pleadings and proof, 
the chancellor decreed that the complainants were not entitled 
to the relief prayed, and dismissed their bill. From this 
decree the complainants appeal. 


[Dec. Term, 





Van Hoose & Powe t, for appellants. 


Woop & Woop, McEacuin & McEacuiy, A. C. Harcrove, 


contra. 


STONE, C. J.—We may concede that N. D. Johnson was 
the agent of his wife in conducting the partnership business, 
in which she appears to have been a member, and still the 
declarations he is alleged to have made afterwards, being only 
narrative of a past transaction, are not legal evidence to fix a 
charge on her, or on her estate. Her estate is statutory, and 
nothing her husband can say or do can bind it, except to the 
extent the statute makes it liable for “articles of comfort and 
support ef the household” &c: Code of 1876 § 2711. Chat- 
ham v. Newman, 69 Ala. 547; Lee v. Campbell, 61 Ala. 12; 
Gaus v. Williams, 62 Ala. 41; Lee v. Tannenbaum, Jb. 501; 
Carver v. Eads, 65 Ala. 190; Brunson v. Brooks, 68 Ala. 248; 
Ala. Gr. So. R. R. Co. v. Hawk, 72 Ala. 112; Lewis v. Lee 
County, 73 Ala. 148; Belmont Coal R. R. Co. v. Sinith, 74 
Ala. 206. 

Disallowing the testimony of Johnson’s admissions, testified 


to have been made in the presence of Powell and others, we 
VoL. Lxxx. 
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are not clearly convinced. the chancellor erred in failing to 
find aftirmatively that the money or merchandise of the part- 
nership entered into the purchase of the iron or engine. ooe 
v. Garner, 70 Ala. 443. 

Mrs. Johnson owned a coal mine, her statutory separate 
estate, which was being mined, and the output sold. Her 
husband N. D. Johnson appears to have overlooked the mining, 
and settled with the laborers. It is inferable, rather than 
proved, that he superintended the sale of the coal. Whether 
the mine was operated on his own, or on his wife’s account, 
is neither averred nor proved. Iron was purchased, and with 
it a tram-road was constructed on Mrs. Johnson’s land, extend- 
ing from the mine to the Alabama Great Southern railroad 
track, and an engine purchased to run upon it. The theory 
of the bill is that the money and merchandise of Ward & Co., 
co-partners with Mrs. Johnson, were used and consumed in 
paying laborers who mined the coal, and prepared it for mar- 
ket; and that with this coal and its proceeds the iron and 
engine were purchased and paid for. The purpose of the bill 
is to assert a lien on the iron and engine, for the payment of 
the debts of the firm of Ward & Co. We need not and do 
not decide whether the bill could be maintained, if its aver- 
ments were proved. -/ones v. Dawson, 19 Ala. 672; Mulhall 
v. Williams, 32 Ala. 489 ; Lidley v. Hereford, 66 Ala. 261 ; 
Copeland v. Kehoe, 67 Ala. 594; Lee v. Winston, 68 Ala. 402. 
With the limited power a married woman has over her statu- 
tory separate estate, it is a perilous undertaking to form a 
commercial partnership with her. 

The decree of the chancellor must be affirmed. 


Smith v. Inge. 
Ejectment by Municipal Trustees. 


1. Substitution of party plaintif.—When the plaintiff sues in an un- 
official character, ant his term of office expires by limitation of law be- 
fore the termination of the suit, his successor may be substituted as . 
plaintiff on motion ; but, when a plaintiff makes a voluntary assignment 
pendente lite, his assignee does not become a necessary party. 

2. Constitutionality of laws abolishing city of Mobile and creating port 
of Mobile ; by whom questioned.—The constitutionality of the legislation 
abolishing the city of Mobile as a municipal corporation, and creating 
the port of Mobile its successor (Sess. Acts 1878-79, pp. 381-92; Jb. ; 
1880-81, pp. 329-32), can not be assailed by a person who does not show i 
that his rights or remedies as a creditor of the old corporation are 
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thereby destroyed or impaired, or that he is otherwise in a position to 
be injured. 

3. Action by trustee, without sanction of court.—Although trustees, 
when officers of the Chancery Court, may not have the right to institute 
an action at law without first obtaining the sanction of the court; yet 
it may be doubted whether the defendant can interpose this objection 
in defense of the action, and it certainly can not be raised for the first 
time in the appellate court. 

4. Taking private property for public use.—The State itself can not, 
in the exercise of the right of eminent domain, take private property 
for public uses, without a regular judgment of condemnation in a proper 
judicial proceeding, first making payment of just compensation to the 
owner; nor can a municipal corporation dedicate private property to 
public use, by a mere ordinance so declaring, without the owner’s ac- 
quiescence or consent. 

5. Dedication of street in city or town.—A dedication of land for a 
street, in an incorporated city or town, must precede an acceptance by the 
corporate authorities ; and a dedication will not be presumed from mere 
user for any period short of twenty years, when unaccompanied by any 
act on the part of the owner clearly showing his acquiescence ; nor even 
after the expiration of twenty years when it is shown that the owner, 
during that period, contested or constantly interrupted the user. 


Aprrat from the Circuit Court of Mobile. 

Tried before the Hon. Wa. E. Crarke. 

This was an action of ejectment brought originally by Lo- 
renzo M. Wilson, as trustee of certain bondholders, and John 
R. Simpson, as superintendent of wharves, against Hannibal 
Smith, Price Williams, Sr., and others, to recover possession of 
certain wharf property in the city of Mobile, fully described in 
the complaint. Pending the suit the term of oftice of John R. 
Simpson, as superintendent of wharves, expired ; and, on mo- 
tion, George b. Clitherall, his successor in office, was made a 
party plaintiff, against the objection of the defendants. M. P. 
Inge was also made a party plaintiff in place of Lorenzo M. 
Wilson, trustee, &c., who resigned. 

On the trial of the cause, the plaintiff read in evidence the 
grants and deeds relied on in support of his title, and intro- 
duced as a witness Moses Waring, who testified that he had 
acted as the agent of the wharf owners in the sale of their 
wharves to the city of Mobile in 1870; that the premises sued 
for was land made by the owners of the adjoining lots and had 
never been condemned by the city authorities, nor had there 
been any dedication of it by, the owners to public use, but that 
its use by the public, when used, was by permission of the ad- 
joining property owners, who had in various instances ob- 
structed its use by fences and by building brick attachments to 
their main buildings, which extended upon the premises, a part 
vf which is here ‘sued for. The plaintiff introduced as a wit- 
ness L. M. Wilson, who testified that a part of the premises 
sued for was delivered to the commissioners of Mobile by the 
former authorities of said city, as provided for in the act for 
VoL. LxXxx. 
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the settlement of the debts of said city, approved February 11, 

1879, and that witness, as trustee, &c., had rented out a por- 

tion thereof to a tenant for a wood-yard. 

The defendants offered to introduce in evidence a number of 
ordinances of the city of Mobile relating to maps, surveys, &c., 
all of which were prior in date to the act of February 11, 1879, 
vacating the charter of the city of Mobile, and creating the 
port of Mobile, to show that the premises sued for had been 
dedicated to public use. To the admission of this evidence the 
plaintiff objected, and the court sustained the objection; to 
which action of the court the defendants excepted. 

Upon the evidence offered the plaintiff asked the written 
charge, that “if the jury believe the evidence they must find 
for the plaintiff ;’ which charge was given by the court, and 
the defendants excepted. 

The appeal is taken by the defendants, who assign as error— 
1. The admission of George B. Clitherall as party plaintiff. 2. 
The refusal of the court to allow defendants to offer in evi- 
dence the city ordinances, the official maps, &c., offered by the 
defendants on the trial. 3. The affirmative charge given. 


Joun R. Tompkins, and Pitians, Torrey & Hanav, for ap- 
pellant. 


J. L. & G. L. Sarra, contra. 
SOMERVILLE, J.—It is not contended that John R. Simp- 


son, who was shown to sue in his official capacity as superin- 
tendent of wharves, was an improper plaintiff in the action, as 
originally instituted. The objection taken is to the ruling of 
the court by which his successor in office, George B. Clitherall, 
was allowed to be substituted as one of the plaintiffs of record, 
upon suggestion and proof that Simpson’s official term had ex- 
pired. This amendment, in our opinion, was entirely free from 
objection. Where the subject- matter of suit is assigned by 
operation of law, during the pendency of an action, the assignee 
of the title is always a necessary party, and may be substituted 
as a party on motion properly brought to the attention of the 
court. Common examples of this sort are found in cases of 
death, marriage, bankruptcy, and the like. The rule is the 
same, where the plaintiff sues in his official character, and his 
term expires by limitation of law. In such case, it is the offi- 
cer that snes, and not the mere man who fills the office. As- 
signments of this kind, being made by law, are involuntary, 
and are distinguishable from those made by the voluntary act 
of the parties pendente lite. The latter do not become neces- 
sary parties, while the former do.— Barbour on Parties, 361 ; 
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Morton v. New Orleans & Selma R. R. Co., at the present 
term. 

It is contended, however, that the acts of February 11, 1879, 
and of December 8, 1880,—including the whole system of leg- 
islation abolishing the charter and dissolving the municipal cor- 
poration of Mobile—are enactments which are void for repug- 
nancy to the Constitution, because they impair the obligations 
of existing contracts, by destroying all remedies of creditors of 
the city for the enforcement of their demands. It is manifest 
that this objection can be raised only by some actual creditor 
whose rights are claimed to be invaded. The defendants in 
this case are not shown to be creditors, and as to them the en- 
actments in question are entirely free from constitutional ob- 
jections.—1 Dillon Munic. Corp. (3d Ed.) §§ 63-64; Merri- 
wether v. Garrett, 102 U. 8. 472, 511; Acts 1880-81, p. 329; 
Acts 1878-79, p. 381. Courts do not lend ear to objections 
urged against the constitutionality of statutes by parties whose 
rights are not affected, and who, therefore, possess no interest 
in having the court to pronounce upon the question.—Cooley’s 
Const. Lim. (5th Ed.) 197 (*164). 

Admitting the soundness of the suggestion, that the plaintiffs, 
being officers of the Chancery Court, had no authority to com- 
mence the action without previously obtaining the sanction of 
that court, it may be doubted whether the want of snch sane- 
tion be an objection which the defendant could set up as a de- 
fense to the maintenance of the action.—1 Dan. Chan. Prac. 
(5th Ed.) *311, and note 5. However this may be, it is quite 
clear that the objection is one which can not be raised for the 
first time in this court. 

We perceive no error in the rulings of the court refusing to 
admit in evidence the ordinances of the mayor and aldermen 
of Mobile, and of the maps of the city prepared under their 
authority. These were acts of the old municipality transpir- 
ing before its charter was vacated and its corporate existence 
dissolved, and before the creation of the existing corporation 
now known as the “ port of Mobile,” all of which legielation of 
the General Assembly was accomplished on February 11, 1879. 
Acts 1878-79, pp. 381, 392. These municipal ordinances re- 
late to Front street in said city, and declare what shall be its 
dimensions and locality; and one or more of them authorize 
certain maps to be prepared by the city engineer, which are 
offered in evidence to show that the premises in controversy 
were a part of Front street as thus purporting to be dedicated 
to public use. If the city had at the time owned these prem- 
ises, there might possibly be no tenable objection to this evi- 
dence. But such was not the case. The property was then 


owned by private persons, and the city had no lawful right to 
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dedicate the property of a private citizen to public use, by a 
mere ordinance so declaring, without the owner’s acquiescence 
or consent. The State itself, which is greater than its creature, 
in the exercise of its right of eminent domain, could not con- 
stitutionally condemn private property to such uses, without a 
regular judgment of condemnation, in a proper judicial pro- 
ceeding, first making payment of just compensation to the 
owner. Such is now, and has always been the express or im- 
plied requirement of our Constitution.— Vew Orleans & Selma 
R. R. Co. v. Jones, 68 Ala. 48. The binding force of this 
principle is recognized in the various charters of the city, from 
its first incorporation down to the day of the repeal of its char- 
ter in 1879; and there is no evidence in the record purporting 
to show that there was ever any attempt to condemn this prop- 
erty. 

It is very clear that there was never any such conduct on the 
part of the owner, or uninterrupted user by the public, as to 
authorize the presumption of a dedication. In Steele v. Sulli- 
van, 70 Ala. 589, we held that the dedication of a street, in an 
incorporated city or town, would not be presumed from mere 
user, unaccompanied by some clear and unequivocal act show- 
ing the owner’s intention, for any period short of twenty years; 
and even this presumption may be rebutted, by showing that 
the right of user was always contested, or constantly interrupted 
by the owner. This principle is obviously fatal to any claim 
based on the presumption of any alleged dedication.— Hoole v. 
Attorney-General, 22 Ala. 190; WV. O. & 8. Railroad Co. v. 
Jones, 68 Ala. 48. A dedication must be first made by the 
owner, before any acceptance of it can follow on the part of 
corporate officers of a city. An acceptance without an offer, 
either express or implied, is nugatory. 

The other assignments of error are not, in our opinion, well 
taken, and the judgment of the Circuit Court is affirmed. 


Stanfill v. Court of County Revenue of 
Dallas County. 


Certiorari to Court of County Revenue to Review Proceedings 
Establishing District in which Stock not allowed to Run 
at Large. 


1. Jurisdictional facts; duty of the court.—In a petition to establish 
a district under act of the legislature, in which stock are not allowed to 
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run at large, the averment of the desire for an order to be made estab- 
lishing such district, describing it; that petitioners are residents df the 
district ; and such petition is signed by the freeholders, and filed with 
the judge of probate at least thirty days before the next term of the 
court; and notices of the application given, as required by the act, the 
court must hear the petition and make an order granting or dismissing 
it, in whole or in part. 

2. Certiorari proper remedy when no mode of review provided ; judg- 
ment to be rendered.—No mode of review having been specifically pro- 
vided, certiorari is the proper remedy to review the questions of juris- 
diction and the regularity of proceedings in the Court of County Rev- 
enue; and a judgment quashing or aflirming the proceedings, is the 
only judgment which can be rendered on review. 

3. Counties, though bodies corporate under the statute, are, more 
strictly speaking, political or civil divisions—governmental or auxiliary 
agencies—and the powers conferred on them are delegated for the pur- 

ses of civil and political organization, and can not be said to be vio- 
ative of the maxim that legislative powers can not be delegated. 


Appra from the City Court of Selma. 

Tried before the Hon. Jon. Haratson. 

This was an appeal taken from the refusal of the judge of 
the City Court of Selma to grant the petition of the appellant, 
John Stanfill, praying for a writ of certiorari, directing the 
proceedings had in the Court of County Revenue of Dallas 
county, set forth in said petition, to be brought up for review 
in said City Court; and originated as follows: A_ petition 
signed by Jere Johnson and twelve others, was filed with the 
probate judge of Dallas county on the 2d day of October, 
1885, which averred that said petitioners were freeholders re- 
siding in that portion of Dallas county, embraced in the dis- 
trict known as Old Town, Pine Flat and King’s precincts; 
prayed an order of said court to establish said several precincts 
into a district, in which stock should not be allowed to run at 
large; and asked to prohibit the running at large of stock 
therein, according to the provisions of an act of the General 
Assembly of Alabama, approved Feb. 28th, 1881. Of the 
filing of this petition, notice was given by the probate judge, 
thirty days before the next ensuing term of the Court of 
County Revenue of said county of Dallas, by publication in 
The Times- Argus, a newspaper published in the city of Selma; 
by posting at the court-house door, and at five other public 
places im said district. Counter petitions, numerously signed 
by residents of said precincts, were also filed; witnesses were 
introduced, and the petition regularly heard. Counsel for 
counter petitioners objected to the consideration of the peti- 
tion, on the ground that the act of the General Assembly, ap- 
proved February 28th, 1881, giving the Court of County Rev- 
enue of Dallas county jurisdiction in such cases, was unconsti- 
tutional and void; which objection was overruled by the court, 


and counter petitioners excepted. The petition was granted, 
Vou. Lxxx. 
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and an order establishing the district prayed for was made. 
Thereupon John Stanfill, one of said counter petitioners, peti- 
tioned for the writ of certiorari from the City Court, which 
was denied. 


Gaston A. Rospins, for appellant. 


N. H. R. Dawson, for petitioners, made the following 
points: (1.) The original petition is sufficient, and sets out all 
the jurisdictional facts. It fully describes the district, alleges 
that the petitioners reside therein, and is signed by more than 
ten freeholders. The petition was filed with the judge of pro- 
bate thirty days before the next ensuing term; notices were 
given by posting one notice at the court-house door and five 
copies at as many different public places in the district ; and by 
publishing one notice of the application in a newspaper pub- 
lished in Dallas county. (2.) The order of the court is suffi- 
cient. It granted the petition, extending the law over two 
precincts—the act providing that the court may grant or dis- 
miss the petition in whole or in part. (3.) Except as restrained 
by constitutional provisions, State and Federal, the General 
Assembly of Alabama has the same plenary power as the 
British Parliament, subject to the qualification that the power 
is purely legislative in its character.—Dorman v. The State, 
34 Ala. 316; Davis v. The State, 68 Ala. 60; Van Hook 
v. City of Selma, 70 Ala. 363. The act in question is violative 
of no provision of the constitution. (4.) Counties are quasi 
corporations, and exist under general laws of the State, for the 
greater convenience of government, and are vested with certain 
corporate powers.—Cooley’s Constitutional Limitations, 240-1. 
The act under consideration simply authorizes the Court of 
Revenue to apply its provisions in a particular case, and to put 
it into operation.—13th Am. Rep. 716. 


CLOPTON, J.—The act of the legislature, under which the 
proceedings were had, provides that whenever any ten free- 
holders petition in writing the Court of County Revenue, 
stating that they desire an order to be made establishing a dis- 
trict, wherein. stock shall not be allowed to run at large; that 
they are residents of the district, fully describing it; and such 
petition is filed with the judge of probate at least thirty days 
before the next term of the court, and notices of the application 
are posted at the court-house, and at three public places in the 
district, and once in a newspaper, if one is published in the 
county, the court must hear the petition, and any persons op- 
posed to it, and make an order granting or dismissing such 
petition, in whole or in part.—Acts, 1880-1, p. 163. The peti- 
19 
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tion is in writing, and signed by more than ten freeholders. 
It avers substantially all the jurisdictional facts, and was filed 
with the judge of probate thirty days before the next term of 
the court. Notices of the application were posted at the court- 
house, at five public places in the district described, and pub- 
lished once in a newspaper. The petition is sufficient to put 
the jurisdiction of the court into exercise; the notices given 
were substantially such as required ; the proceedings appear to 
be regular; and the order conforms to the requirements of the 
statute. 

No mode of review having been specially provided, certiorari 
is the proper remedy. The office of a certiorari, at common 
law, extends to questions of jurisdiction, and of the regularity 
of the proceedings. Only errors of law apparent on an in- 
spection of the record will be corrected. Neither conclusions 
of facts, nor the manner in which discretion has been exer- 
cised, will be reviewed, jurisdiction having attached. A judg- 
ment quashing or affirming the proceedings is the only judg- 
ment which can be rendered on review.—Zown of Camden 
v. Bloch, 65 Ala. 236; McAllilley v. Horton, 75 Ala. 491. 

While counties are declared by statute to be bodies corporate, 
they are, more strictly speaking, political or civil divisions, 
created and organized to aid in the administration of the State 
government—governmental or auxiliary agencies. They are 
created for the convenience, interests and benefit of the people 
residing in the territorial limits; and powers of local govern- 
ment are entrusted to the local authorities on the supposition 
that they possess more available means and opportunities to 
ascertain the needs and wishes of the people in respect to local 
matters, and are better qualified to determine what local regnu- 
lations are important and contributive to their convenience and 
well being. from the origin of the government counties have 
been organized and existed; and the entrusting to their local 
authorities quasi legislative powers and functions has never 
been considered as violative of the maxim that legislative 
power can not be delegated. Such conferred powers are the 

owers of the State, and are conferred for the purposes of 
ocal and political organization. The Court of County Reve- 
nue is the authority that acts for and exercises the powers of 
Dallas county ; and conceding that the power conferred by the 
act is guasi legislative, it constitutes no valid objection to its 
constitutionality.— Askew v. Hale county, 54 Ala. 639; Cooley 
Con. Lim., 140. 

Certiorari refused. 
VoL. Lxxx. 
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Morris v. Robinson. | 
Trespass (Quare Clausum Fregit. ’ 


1. Non-suit ; when statute authorizing not applicable to trespass quare ' 
clausum fregit.—The statute authorizing a non-suit against the plaintiff, 
when his recovery is less than the minimum sum of which the court { 
has jurisdiction (Code, § 3120), does not apply to an action of trespass 
quare clausum fregit. 

2. Costs taxed in favor of successful joint defendant.—In a judgment 
in favor of one joint defendant and against another, a recital that the 
successful defendant ‘‘ go hence and recover of the plaintiff his costs 
in this behalf expended,’’ means that he recover that part of the costs 
which he himself had incurred. 

3. Title not necessarily in issue, in trespass quare clausum fregit.—Pos- 
session is the great underlying fact which supports the action, though ' 
in many cases title is material, as in mitigation of damages. ; 

4. Oral evidence of intention in deed.—l\t is error to admit oral testi- | 
mony of the intention with which a deed is executed. 


Arrrat from Limestone Cirenit Court. 

Tried before the Hon. H. C. Speake. 

This was an action brought by William G. Robinson against 
Ransom Harlow and Harrison L. Morris to recover damages 
for a trespass alleged to have been committed by the defendant 
upon the lands of plaintiff, on and after the 12th of March, 
1884. The plea of defendants was “not guilty,” upon which 
issue was joined. 

The plaintiff showed that he had been in possession of the 
land upon which the alleged trespass was committed for twenty- 
five years; that in March, 1884, the defendant, Morris, with 
two or three other men, came on the land, which was near ’ 
plaintiff's house, and informed plaintiff that he, Morris, had 
come to move the fence; that plaintiff notified Morris that if 
he moved the fence he would prosecute him ; that Morris, and 
those with him, did move the fence abaut twenty yards, which 
cut the plaintiff off from his crib, stable, shop, and spring, be- 
sides turning out some of plaintiff's fruit trees, which latter were 
injured by stock. Plaintiff testified that he recovered the land 
in a few days in an unlawful detainer-suit before a justice of 
the peace. On cross-examination, plaintiff testified that no 
angry or offensive words or language were used by defendant, 
Morris, or those with him, on the occasion. Witness further 
testified that, in 1877, he gave McWilliams & Woodfin a mort- 
gage on the land in controversy; that this mortgage was fore- 
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closed and one R. H. Harlow, became the purchaser; that 
witness, the plaintiff, redeemed the land with $200, borrowed 
from Wm. G. Robinson, Jr., and the defendant, Harlow, to 
whom he executed « deed to the land; that they, in turn, sold 
and conveyed by deed to defendant Morris, under which deed 
defendant claims that he entered upon the land. Plaintiff's 
attorney then asked him to state upon what agreement or un- 
derstanding the deed from him to said Robinson & Harlow 
was executed. To this question defendants objected. The 
court allowed the question and defendants excepted. Plaintiffs 
answered that it was made to secure them temporarily for the 
loan of the $200, with which he had redeemed the land. To 
this answer defendants excepted ; the court allowed the ques- 
tion, and defendants excepted. 

Defendants then offered in evidence the deed executed to 
defendant Morris from Robinson & Harlow and the other con- 
veyances named above. Defendant Morris testified that he 
thought he had a right to move the fence; that he told the 
plaintiff he could lay down the fence and go to his crib and 
stable, &c., awhile, and that plaintiff did this; that no fruit 
trees were injured, and that the land was restored to plaintiff 
in a few days. Other witnesses were examined whose testi- 
mony was merely cumulative. 

The court in the general charge to the jury said: “ A man 
can not take possession of his own property, however peaceably 
or quietly, if it is in the actual possession of another, 
without the consent, or against the will of the latter.” 
To which charge defendants excepted. The defendants then 
asked the following written charges: 1. “If a man is 
rightfully in possession, he may use such force as is necessary 
to protect his possession, without himself being guilty of a 
breach of the peace. But, if he has, by a deed or other wri- 
ting, given another the right, or color of right, to the possession, 
or to the property, that other person may take possession, if he 
can do it without using violence or force, or committing a 
breach of the peace.” 3. “Even if this deed is void as a con- 
veyance, it is valid asa license or permit to take peaceable, 
quiet possession of the land, no breach of the peace attending 
it.” 8> “If you find that the defendants, or either of them, 
owned this land at the time of the alleged trespass, he or they 
had a right to take possession of the land without the consent, 
and against the will of the plaintiff, provided he or they did so 
peaceably and without violence or other breach of the peace, 
and such taking being the exercise of a right, will not consti- 
tute him or them trespassers ””—which charges were severally 
refused, and defendants excepted to each refusal of the court 
to give the several charges asked. The verdict was in favor of 
the plaintiff against the defendant Morris, and assessed his 
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damages at fifty dollars ;butin favor of the defendant Harlow. 
The judgment of the court was, that the plaintiff recover of 
the defendant, Morris, the aforesaid sum of fifty dollars, be- 
sides his costs; and it was “further considered by the court 
that the defendant Harlow go hence and recover of the plain- 
tiff his costs in this behalf expended.” The record does not 
contain any assignment of errors. 


1885.) 


R. A. McCue ian, for appellant, insisted: 1. That the 
plaintiff should be non-suited for want of jurisdiction of the 
Jireuit Court to entertain this suit ; that the 5th section of the 
6th article of tbe constitution provides that “in civil cases” 
the Cirenit Court “shall have jurisdiction only when the matter 
or sum in controversy exceeds fifty dollars,” and that though 
there were decisions in this court that actions ex delicto are not 
“civil cases,” the statute had but provided for an evasion of 
the constitution, and said decisions were unsound, and should 
not be followed. The sum recovered should be the criterion 
of jurisdiction—See 2 Ala. 24; 15 Ala. 675, and 17 Ala. 628. 
This is the rule laid down in 64 Ala. 236, as to “the matter” 
in dispute. 2. It was palpable error to admit parol evidence 
to vary or contradict the deed.—1 Brick. Dig. 865; 1 Gr. Ev. 
275; 2 Wharton Ev. 920; 69 Ala. 522. Parol evidence was 
incompetent whether the deed was valid or void.—24 Ala. 347: 
72 Ala. 77; 62 Ala. 427-30; 69 Ala. 442; 54 Ala. 141; 
61 Ala. 25; 76 Ala. 600. 


W. R. Franets, and Humes, Gorpon & Suerrery, contra. 
1. It has been repeatedly held by this court that in actions ex 
delicto, the test of jurisdiction is the amount clazmed, and that 
section 3120 of the Code applies to moneyed demands only. 
King v. Parmer, 34 Ala. 416; Haws v. Morgan, 59 Ala. 508. 
The judgment was in strict conformity to the Code, § 3143. 
The deed was only collaterally in issue, and was not offered as a 
muniment of title; the rule invoked by the defendant therefore 
had no application.—67 Ala. 504. The evidence showed that 
the plaintiff had been in the possession of the premises for 
twenty-five years. If, then, it was a homestead, the acknowl- 
edgement by the wife did not conform to the requirements of 
the law, and the deed was therefore void.— Motes v. Carter, 
73 Ala. 553. If void, no question can arise as to the admis- 
sion of parol evidence to vary or contradict its terms, since the 
inhibition is against parol evidence to vary or contradict the 
terms of a valid written instrument.—1 Gr. Ev. § 275. 

Upon the question of trespass, appellees cited—14 Am. Law 
Review, p. 13; 37 Ala. 35; 67 Ala. 101-4; 4 Porter, 494; 
10 Ala. 15; 61 Ala. 9; 71 Ala. 115; 44 Vt. 442; 57 Ill. 253; 
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63 Ill. 389; 42 Conn. 158; 25 Ark. 436; 46 Col. 191; 74 Me. 
163; 128 Mass. 552 and 49 Wis. 661. Also, 35 Am. Rep. 796. 


STONE, C. J.—The present suit counts in trespass guare 
clausum fregit. The recovery was for precisely fifty dollars, 
and defendant moved to non-suit the plaintiff under § 3120 of 
the Code of 1876. That motion was rightly overruled.— ing 
v. Parmer, 34 Ala. 416; L/aws v. Morgan, 59 Ala. 508. 

The suit was against Harlow and Morris, but the verdict was 
only against Morris—finding in favor of the defendant Har- 
low. It is objected to the verdict that it does not award to 
him his costs, under § 3143 of the Code. The judgment is 
that Harlow “ go hence, and recover of the plaintiff his costs 
in this behalf expended.” The meaning of this is, that he 
recover that part of the costs which he himself had incurred. 
The statute—§ 3143—declares that a defendant jointly sued 
with others, against whom plaintiff fails to recover, is entitled 
to have his aliquot proportion of the whole costs taxed against 
the plaintiff. There being but two defendants, this required 
that half of the whole costs should be taxed against the 
plaintiff. 

In trespass guare clausum fregit, title is not necessarily in 
issue, although there are many cases in which it does become 
material. Possession is the great underlying fact which sup- 
ports the action, but title is sometimes material, in detining the 
extent of the possession. There are other points of view in 
which title sometimes becomes a material inquiry.—6 Wait. 
Ac. and Def. 64-5. And it may become material sometimes 
in mitigation of damages. One having title, or honestly be- 
lieving he has title to lands, who takes possession peaceably, 
in the honest belief he may do so, would receive less condem- 
nation by a jury, than if he were a willful trespasser, asserting 
no claim of right. Punitive damages are largely dependent 
on the manner, animus or motive with which the tort is com- 
mitted.—1 Sedgw. Dam. * 115, n. 

The testimony was permitted to take a somewhat latitudinous 
range on the trial of this cause. We are at a loss to perceive 
the pertinency of the mortgage to McWilliams & Woodfin, 
the sale and conveyance by them to Harlow, conveyance by 
Harlow and wife to S. E. Morris, and re-conveyance by her 
back to William G. Robinson, the original owner and mort- 
gagor. The effect of these was to revest the title in the orig- 
inal owner, and it is not perceived that any material question 
of law or fact, growing out of these several transactions, can 
shed any light on the questions at issue in this cause, or the 


motive which influenced Morris in the alleged trespass, - Imma- 
VoL. LXxx. 
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terial testimony, though not apparently hurtful, should never : 
be allowed to go before the jury. 

Robinson and wife, in 1879, conveyed the lands on which 
the alleged trespass was committed, to Harlow and Robinson, 
Jr., on a recited consideration of two hundred dollars. The 
deed and certificate of acknowledgement are in all respects 
regular to convey the title to lands other than a homestead. 
There was no certificate of privy examination. There was no 
8 proof that the lands were part of the homestead, nor is there 
proof that they were occupied in connection with the lands on 
which Robinson resided. There were some facts and circum- 
stances in evidence, which possibly might have justified their : 
submission to the jury on the inquiry of homestead vel non; 
but they are too indeterminate to authorize us to predicate as 
fact, that the locus in quo was part of the homestead. In our 
rulings, therefore, we can not assume as fact, that the lands 
| alleged to have been trespassed on, were a part of Robinson’s 
homestead. There is testimony, uncontradicted, that the deed 
from Robinson to Harlow and Robinson, Jr., though absolute 
in terms, was, by verbal agreement, intended only as a security. 

More than four years after the conveyance from Robinson : 
and wife to Harlow and Robinson, Jr., the said grantees, Har- 
low and Robinson, Jr., sold and conveyed the lands to H. L. : 
Morris, the defendant in this action of trespass. There is no 
proof tending to show that the latter had any knowledge or 
notice that there were conditions, or verbal agreements of any . 
kind, varying the absolute terms of the deed from Robinson 
to Harlow and Robinson, Jr. The plaintiff was permitted to 
prove, against the objection and exception of defendant, that 

the deed he made to Harlow and Robinson, Sr., was intended 
| and understood as a temporary arrangemént, and that a deed 
to another piece of land was to be substituted for it, whenever 
the numbers or correct description of the latter tract could be 
ascertained. The testimony was in conflicton this. In admit- 
ting this testimony the Circuit Court erred. We can not per- 
ceive how, if such agreement was made, it could become a 
material element in the guantwm of damages plaintiff had sus- 
tained from the tortious act of the defendant. If Morris had 
sued for the lands, relying on his title for a recovery such 
agreement would be no defense to the action. And in cases 
like the present, its only tendency was to confuse the jury by 
presenting an immaterial contention for their inquiry. 

The Cireuit Court did not err in the charges given and re- 
fused.—Turnley v. Harrison, 67 Ala. 101; Mason v. Hawes, 

52 Conn. 12; s. c. 52 Amer. Rep. 552. 
Reversed and remanded. 
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Smith e¢ al. v. Gillam e¢ al. 
Bill in Equity by Creditor for Right of Subrogation. 


1. Subrogation of creditor to right of security given by surety to his prin- 
cipal.—A mortgage executed by a principal debtor to indemnify his 
surety, creates a trust fund for the payment of the debt, to the benefit 
of which the creditor is entitled, by way of subrogation. 

2. Bar of mortgage debt does not affect specific lien of mortgage.—The 
failure of the mortgagee to present his claim for the mortgage debt, 
within the time prescribed by the statute of non-claim, does not affect 
his specific lien in, or title to the property. 

3. Claim of title distinguished from mere claim against estate.-—Claims 
of title, whether legal or equitable, do not come within the statute of 
non-claim, and can not in any just sense be said to be claims against 
the ‘‘estate’’ of the deceased, but assertions that the property claimed 
does not belong to the estate. 

4. Same; Watson v. Rose’s Ex’rs (51 Ala.) overruled.—There is no 
distinction in the principle, whether the mortgage or other lien is held 
by the creditor himself, or by a surety. The contrary doctrine asserted 
in Watson v. Rose’s Ex’rs, 51 Ala. 292, is wrong, and that case is ex- 
pressly overruled. 

5. Discharge of principal by operation of law not discharge of surety. 
The discharge of a principal by operation of law, as in case of bank- 
ruptcy, insolvency, or of non-claim, does not operate to discharge a 
surety who is liable for a debt. 

6. Adverse possession.—The rule on the subject of adverse possession 
by the alienee of a mortgagor is correctly and clearly stated in the case 
of The State v. Conner, 69 Ala. 212. 

7. Title barred—trustee—cestui que trust.—When the title of the trus- 
tee is barred, so also is that of the cestui que trust. 


Arrrat from the Chancery Court of Tallapoosa. 

Heard before Hon. N. 8. Grauam. 

The bill in this case was filed by Harry J. Gillam and Mary 
J. Gillam, the heirs-at-law of Harry Gillam, deceased, and 
charged that one William M. A. Mitchell was indebted to the 
estate of their father by promissory notes, with John Rowe and 
Salmon Washburne as sureties thereon; that on the 19th of 
Marcli, 1866, the said Mitchell, “‘ being desirous to secure the 
said John Rowe against loss by virtue of his suretyship on said 
notes,” executed and delivered to him a mortgage upon certain 
lands, set out in the bill. The bill further charges, that said 
mortgage deed was executed and delivered to said John Rowe 
by said Mitchell, for the purpose of indemnifying the said 
Rowe against any loss by reason of his suretyship on said notes, 
and also to secure the ape payment of thesame. Said notes 

i 


were transferred, by the administrator of Harry Gillam’s estate, 
VoL. LXxx. 
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to the guardian, B. 8S. Johnson, of complainants, as their dis- 
tributive share of the estate, who reduced them to judgment at 
the Fall term, 1866, of the Circuit Court of Tallapoosa county, 
against the said Mitchell and John Rowe. The bill avers that 
both Mitchell and Rowe had died before the filing of this bill, 
and that both were insolvent; that the said B. S. Johnson had 
died without making final settlement of his guardianship of 
complainants, and that at the time of his death, he was indebted 
to complainants as their guardian, in the full amount of the 
judgment obtained by him against Mitchell and Rowe; that he 
left a will appointing his widow, Elizabeth F. Johnson, as eX- 
ecutrix, who had qualified and was proceeding to execute said 
will. 

The bill avers, also, that Independence Jane Mitchell, the 
widow of the said William M. A. Mitchell, was asserting claim 
to a part of the lands embraced in said mortgage, as her home- 
stead, and was receiving the rents and profits of the same. 

The bill prays for an account of the amount due complain- 
ants on said judgment; that a trust be decreed in the mort- 
gaged premises in favor of complainants, and that they be sub- 
rogated to all the rights of an equitable mortgagee as to said 
mortgaged property; prays for a sale of the mortgaged prop- 
erty and an application of the proceeds to the payment of com- 
plainants’ judgment, &e. 

Independence J. Mitchell, the widow, Reuben A. Mitchell, 
as the executor, and the children of William M. A. Mitchell ; 
Elizabeth F. Johnson, the executrix of B. S. Johnson, and the 
heirs-at-law of John Rowe, were made parties defendant. 

R. A. Mitchell, as the executor of the estate of William M. 
A. Mitchell, demurred to the bill on the ground that it songht 
a settlement and accounting of one item only of the guardian’s 
indebtedness to complainants, and did not seek a final settlement 
of such guardianship. 

This demurrer was overruled. Other defendants interposed 
various demurrers, all of which were overruled. 

R. A. Mitchell, as executor of William Mitchell, answered, 
setting up, by plea, the statute of non-claim of eighteen months, 
and averred that the claim of complainants had not been pre- 
sented to him within eighteen months after the grant‘of letters 
testamentary to him on said William Mitchell’s estate, claiming 
that it was therefore forever barred as against said estate ; and 
that complainants could not be subrogated so as to maintain 
this suit thus barred against the principal debtor. This plea 

was declared insufficient and overruled. 

Two of the defendants, B. 8. Smith and J. F. Lovejoy, filed 
a joint answer, claiming a part of the lands sought to be sub- 
jected to complainants’ claim; said Smith claiming that he pur- 
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chased from William M. A. Mitchell on the 12th of February, 
1870, in good faith, without any notice of any encumbrance on 
the land he bought, had paid the full amount of the purchase- 
money, received a warranty deed, and had been put in posses- 
sion and had continuously held possession, openly and adversely, 
for more than ten years before the filing of complainants’ bill, 
except two acres of said purchase, which he had sold to the 
said Lovejoy, who claimed adverse possession of ten years. 

The chancellor overruled the pleas of these defendants, and 
rendered a decree granting the relief prayed by complainants, 
giving them a lien upon all the lands in the mortgage executed 
by William M. A. Mitchell to John Rowe, ordered an account 
to be’taken of complainants’ debt, and a sale of the lands to 
pay the same, with authority to the register to issue a writ of 
possession to purchaser or purchasers at such sale. From this 
decree, and from the previous decrees upon demurrers, appel- 
lants take this appeal, assigning said decrees as error. 


W. D. Buterr, W. H. Barnes, Ottver & Garrett, for ap- 
pellants.—1. The debt sought to be recovered not having been 
presented as a claim against William M. A. Mitchell’s estate 
within eighteen months from the grant of letters of administra- 
tion upon said estate, the claim was forever barred, and the debt 
destroyed..— Puryear v. Puryear, 34 Ala. 555; Thrash v. Sum- 
wall, 5 Ala. 13; Watson v. Rose's Ex’rs, 51 Ala. 292; Mur- 
dock v. Rousseau’s Adm’r, 32 Ala. 611; Roy v. Thompson, 43 
Ala. 450. 2. The mortgage is but incident to the debt, and if 
the debt is paid, extinguished or destroyed, the mortgage has 
no vitality.— Duval’s Heirs v. McLoskey, 1 Ala. 708; Eman- 
uel & Gaines v. Hunt, 2 Ala. 190. There being no debt, there 
can be no mortgage. 3. By the proof, B. 8S. Smith was, in his 
life-time, an adverse holder of the land, bona fide, under color 
of title, for more than ten years, before the filing of complain- 
ants’ bill. The chancellor should have decreed against com- 
plainants as to the B.S. Smith lands.— Walker v. Crawford, 
70 Ala. 567; Farmer v. Eslava, 11 Ala. 1028; Tayloe v. Dug- 
ger, 66 Ala. 444. 


Joun M. Cuitton, and J. A. TERRELL, contra, cited Ohio 
Life Ins. Co. v. Ledyard, 8 Ala. 626; Toulmin et al. v. Ham- 
ilton, 7 Ala. 362; Daniel v. Hunt, 77 Ala. 567. 


SOMERVILLE, J.—The bill in this case was filed by two 
wards against the executrix of their deceased guardian and 
others, claiming the right to be subrogated to the benefit of a 
mortgage, executed by a principal debtor of the ward’s estate 
a surety on the debt for the purpose of indemnifying and 
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securing him. The debt was reduced to judgment in favor of 
the guardian, Johnson, in the fall of 1886, against all the 
makers of the note by which it was evidenced. In March, 
1886, the mortgage in question was executed by one Mitchell, 
the principal debtor, to his surety, Rowe, being duly registered 
as required by law. 

The nature of this security does not admit of any doubt. It 
is not only one of indemnity to the surety, but it was given to 
secure the debt. It provides that the mortgagee may sell the 
lands conveyed in the event of the mortgagor’s failure or re- 
fusal to pay the mortgage debt. A trust fund was thus created 
for the payment of the debt, to the benefit of which the cred- 
itor was eutitled, by way of subrogation, whether the surety 
was actually damnitied or not. This principle is well estab- 
lished by a long line of authorities in this State, which will be 
found cited and discussed at some length by us, in the case of 
Daniel v. Hunt, T7 Ala. 567. 

We are satisfied from the testimony that the complainants 
are the sole beneficial owners of the judgment recovered by 
their guardian, in which the debt secured by the mortgage was 
merged. Their guardian, who was the plaintiff in the judg- 
ment, was their trustee and certainly recovered it for their 
benefit. Upon the death of the guardian the legal title ofthe 
claim passed to his personal representative, who is made a 
party defendant to the present suit. The whole ownership, 
legal and equitable, was therefore vested in the wards and the 
executrix of their guardian, and in no other person. It is 
shown, however, that there was a settlement between the 
parties, prior to this suit, in which receipts were given by the 
complainants in full of all demands against the guardian or his 
estate. We are satisfied this judgment against Mitchell and 
Rowe was not included in this settlement. This is asserted by 
the complainants, and the executrix also admits and testifies to 
the fact. She disclaims all interest in it in favor of complain- 
ants, and this is conclusive against the defendants, affording 
them full protection in the event of their paying or satisfying 
it. The demurrer to the bill, based on this phase of the case, 
was properly overruled. It misapprehended the scope and 
purpose of the bill as oue filed for the settlement of the guar- 
dianship, and, as such, defective in demanding a partial ac- 
count of one item only instead of a full and final accounting. 
Its purpose was to claim the equitable ownership in the mort- 
gage debt as a specific trust fund, and to have the mortgage 
given by Mitchell to Rowe foreclosed in favor of the com- 
plainants. . 

The fact that the mortgage debt was barred by the statute of 
non-claim as against the estate of Mitchell, the mortgagor, was 
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no defense to this suit, so far as the mere foreclosure of the 
mortgage itself was concerned. It has long been settled in 
this State that the failure of a mortgagee to present his claim 
for the mortgage debt, within the time prescribed by the statute 
of non-claim, does not affect his specific lien in, or title to the 
property. The claim itself as a moneyed demand is declared 
to be “ forever barred,” and it is no doubt extinguished so far 
us the general liability of the decedent’s estate is concerned. 
Duval v. McLoskey, 1 Ala. 703; Code, 1876, § 2597. But 
claims of ¢ét/e, whether legal or equitable, do not come within 
the statute, and, as observed in Locke v. Palmer, 26 Ala. 312, 
324, “can not, in any just sense be said to be claims against 
the estate of the deceased ; (but) on the contrary, the right to 
recover is based upon the fact that-the property claimed does 
not belong to the estate.’—/2hodes v. Hannah’s Adm’r., 
66 Ala. 215. In Flinn v. Barber, 61 Ala. 530, this principle 
was held applicable to an ordinary vendor’s lien, where a con- 
veyance of title had been made to the vendee, and in Mahone 
v. Maddock, 44 Ala. 92, it was applied to a vendor's lien ae- 
quired under a bond to convey title, the court holding that the 
failure to present the claim to the administrator of the debtor's 
estate did not, in either case, cut off the lien on the land, but 
only extinguished the right of the creditor to participate, with 
the other creditors, in the distribution of the general estate of 
the decedent. We consider this to be a rule of property in 
this State, which is not to be disturbed except by legislative 
enactment. 

It is said, however, that this principle is applicable only 
when the mortgage or other lien is held by the creditor him- 
self, and that it can not be permitted to apply where it is held 
by a surety, although it was given to indemnify the surety and 
to secure the debt. The argument is that the debt due by the 
principal to the creditor, being barred as against the estate, is 
thereby extinguished, and that the creditor can not come into 
a court of equity asking for the condemnation of property to 
satisfy an extinguished debt. The case of Watson v. Lose’s 
Ex'rs., 51 Ala. 292, is cited in support of this view and sus- 
tains it. The doctrine of that case is in our judgment wrong, 
and we have no hesitation in declaring it pr so The fal- 
lacy upon which it rests is manifest. It regards the debt as 
extinguished in the sense that it has been paid and satisfied, 
and seeks to make a distinction between a mortgage conveyance 
made directly to a party, and one made to a trustee for his 
benefit. The discharge of a principal by operation of law, as 
in case of bankruptcy, insolvency, or of non-claim, does not 
operate to discharge a surety who is liable for a debt.—WState 
v. Parker, 72 Ala. 181; Garrett v, Roper, 10 Ala, 842. The 
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discharge of Mitchell’s estate because of a failure to present 
the claim did not satisfy the debt. His surety Rowe was still 
liable on it, just as if the principal debtor was still living. 
The title held by him as mortgagee of the lands in dispute was 
vested in him toindemnify him against this liability. He held 
it as trustee for the creditor, and equity will regard the pos- 
session of the trustee, actual or constructive, as that of the 
beneficiary. Subrogation is merely the substitution of one 
person to the rights of another by transfer. It would be vio- 
lative of many sound rules of law, as well as repugnant to a 
spirit of honest and fair dealing, to sustain the distinction thus 
contended for by the learned counsel for the appellees. 

The decree of the chancellor is in full harmony with the 
foregoing views. 

sut there is one view of the case in which we do not concur 
with him. It is our opinion that the claim of the mortgagee, 
and therefore of the complainants who can be subrogated only 
to his rights, was barred by the statute of limitations of ten 
years so far as regards the lands conveyed by the mortgagor, 
Mitchell and his wife, to Benjamin 8. Smith by deed of con- 
veyance bearing date February 12th, 1870. In 1874 two acres 
of this land were conveyed by Smith to one Lovejoy, who is 
also a defendant to the suit, and sets up the statute of limita- 
tions as a defense. 

The rule on the subject of adverse possession by the alienee 
of a mortgagor is correctly and clearly stated in Zhe State 
v. Conner, 69 Ala. 212, where a distinction is drawn between 
such a case and that of a sub-vendee, who takes a conveyance 
and holds adversely under one who is a mere executory pur- 
chaser without title. As the mortgagor himself does not 
prima facie, hold adversely, but in subordination to the title of 
the mortgagee, the presumption is that the alienee of the mort- 
gagor holds in the same right, and asserts no higher claim of 
title. “To convey such possession into an adverse holding, 
there must be a renunciation or disclaimer of the mortgagee’s 
right, and that renunciation must be traced to his knowledge. 
Till this is done such possession is not regarded as adverse.” 
State v. Conner, supra, and cases there cited; Coyle v. Wil- 
kens,57 Ala. 108. The rule is the same as that which governs 
in the case of an adverse holding by the trustee of an express 
trust, of a tenant against his landlord, or of one tenant in 
common against another.—McCarthy v. McCarthy, 74 Ala. 
546 ; Mastie v. Aiken, 67 Ala. 313; Brady v. Huff, 75 Ala. 
80. The knowledge which is thus required need not always be 
actual, but it may be constructive or imputed by law— Weils 
v. Sheerer, 78 Ala. 142; Lucas v. Daniels, 34 Ala. 188. 

The testimony shows such an adverse holding by Smith, and 
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his sub-vendee Lovejoy, as in our opinion to impute knowledge 
to Rowe, the mortgagee. The deed from Mitchell to Smith 
was executed in February, 1870, more than ten years before 
the present bill was filed, which was not until March, 1881. 

It was a warranty deed, as was that from Smith to Lovejoy for 
the two acres sold him. Faull consideration was paid for the 
land, and the purchasers were placed in possession. Improve- 
ments were made upon the premises by both parties, such as 
fencing and outhouses, and there seems to have been an une- 

quivocal assertion of exclusive ow nership by a possession and 
claim of title which were open, notorious, and hostile in its 
nature. The mortgagee, Rowe, had publicly stated at a sheriff's 

sale of some of the lands included in the mortgage that the 
debt was settled and free from any lien in his favor. He made 
a like statement to others in the neighborhood, and no doubt 
was honest in entertaining such a belief in view of the facts. 
It is not unlikely that his statement was known to Smith in 
view of its great publicity. These facts convince us that Rowe 
must have known that the possession of Smith, and those 
holding under him, was hostile to his title as mortgagee, the 
validity of which he had himself thus disavowed and repn- 
diated so openly. In our opinion, the chancellor erred in not 
sustaining the statute of limitations as a bar to complainant’s 
suit, so far as regards the lands conveyed by Mitchell and wife 
to Smith, as described in their deed bearing date February 
12th, 1870. 

Such possession operating to bar Rowe, who held the title of 
a mortgagee, would also bar the complainants. When the title 
of the trustee is barred, so also is that of the cestuc que trust. 
Mastie v. Aiken, 67 Ala. 313; 1 Brick. Dig. p. 51, §§ 39-40; 
6 Perry on Trusts, § 663. 

The decree of the chancellor will be reversed, and a decree 
will be rendered in this court foreclosing the mortgage, for the 
benefit of the complainants, as to all ‘the lands except those 
conveyed to Benjamin 8. Smith by the deed of Mitchell and 
wife, in accordance with the prayer of the bill. The costs in 
this court and the court below will be paid out of the pro- 
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Wofford et als. v. Baker. 
Certiorari of Justice's Judgment to Circuit Court. 


1. Action by married woman on note payable to herself.—In an action 
by a married woman in her own name, on a promissory note paya- 
ble to herself, a plea averring that the note ‘‘ was given for certain ac- 
counts transferred to plaintiff directly by her husband,’’ but not aver- 
ring that the transfer was made during coverture, does not negative the 
fact that the note is held as part of her statutory estate, and is fatally 
defective. 


Appa. from Etowah Cirenit Court. 
Tried before Hon. James E. Coss. 
The facts sufficiently appear in the opinion. 


Duntar & Dortcu, for appellants. 
Amos E. Goopuug, contra. 


CLOPTON, J.—Three several suits were brought by appel- 
lee, in her own name, before a justice of the peace, against the 
appellant Wofford, on three promissory notes, which were made 
by Wofford payable to appellee. Judgments by default were 
rendered against Wofford by the justice of the peace, and the 
proceedings were afterwards removed by certiorari into the 
Circuit Court, where the three suits were consolidated. In the 
Cirenit Court the defendant filed a special plea, averring sub- 
stantially, that the plaintiff was a married woman at the time 
the suits were commenced, and at the time of filing the plea, 
residing with her husband in this State, and that the notes sued 
on “were given for certain accounts, which said accounts were 
menclenel directly by H. H. Baker, husband of said plaintiff, 
to said Mary M. Baker, wife of said H. H. Baker.” The spe- 
cial plea is founded on the theory, that when the husband con- 
veys property directly to his wife, such conveyance generally 
creates in her an equitable separate estate. 

While it is not necessary that a plea in bar should be of such 
degree of certainty as to preclude a conclusion otherwise, and 
is sufficient if it shows prima facie a bar to the action; when 
it is intended to deny the right of the plaintiff to bring the ac- 
tion, a plea is insufficient, which fails to allege facts negativing 
such right, if the right of the plaintiff to sue appears prima 
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facie from the averments of the complaint. The presumption 
in this State is, so long after the passage of the acts, that the 
separate estate of a married woman is statutory, unless shown 
to be otherwise, and except where the rules of good pleading 
require the particular nature of the estate to be averred. The 
complaints, shown by the record, allege that the notes were 
made by the defendant payable to the plaintiff. The alleged 
facts constitute the notes the statutory separate estate of the 
plaintiff, unless their legal effect is disproved or negatived by 
other facts. A plea to the whole complaint should answer the 
entire action; and when the complaint alleges facts, which 
show the right of the plaintiff to bring the suit, which may be 
avoided, the plea should state the facts in avoidance. The cov- 
erture of the plaintiff at the time the suit was brought, and the 
notes being given for accounts transferred by her husband, do 
not, of themselves, constitute a defense to the action. It should 
have been alleged that the accounts were transferred pending 
the coverture; for if transferred before marriage, even in con- 
templation thereof. they became, on marriage, her statutory 
separate estate. The plea is in this respect fatally defective. 
Every fact stated in the plea may be true, and yet the notes be 
the statutory separate estate of the plaintiff. 

Affirmed. 


McQueen v. Logan, eé al. 
Statutory Real Action in the Nature of Ejectment. 


1. (Adverse possession perfects title).—Uninterrupted possession by 
defendant and his vendor, for twenty-eight years before suit brought, 
under written claim of title, accompanied by the usual acts of owner- 
ship, ‘‘perfects a title against all the world, unless there be a claimant 
armed with a paramount title, yet so cireumstanced that he could not 
assert his title until the occurrence of an event which has happened 
within less than ten years before the commencement of the suit.’ 

2. (‘Rule in Shelley's Case’’ applied—Right of heirs to sue).—The 
‘Rule in Shelley’s Case,’’ as at common law, prevailed in this State 
until the 17th January, 1853, when the Code of 1852 became operative ; 
and deeds and wills which took effect before that date, are governed 
by it. 

3. Same. —A deed, executed in 1841, by which lands were conveyed 
to a trustee, ‘‘for the purpose of providing a permanent domicile and 
home for the said Jane C. M.,’’ a married woman, ‘‘and such family as 
she may have, for their use and benefit during her natural lifé, and at 
her death to descend to and be equally divided among and ‘between 
her heirs,’ under the operation of the rule in Shelley’s Case, vested 
VoL. LXxx. 
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the entire estate in Mrs. M.; and if her children took any present in- 
terest, as members of ‘‘the family,’’their right to sue for it was not post- 
poned until her death. 


Arreat from Lowndes Circuit Court. 

Tried before Hon. Joun Moore. 

This action was brought by the children, heirs at law of 
Jane C. MeMeans, against James G. McQueen, to recover a 
tract of land lying in Lowndes county, with damages for its 
detention; and was commenced December 9th, 1884. The 
defendant pleaded: 1. The general issue. 2. The statute of 
limitations of ten years. 3. Adverse possession. 4. Statute 
of limitations of twenty years. Upon these pleas issue was 
joined. The plaintiffs, against the objection of the defendant, 
offered in evidence a deed executed by William Payne on the 
17th July, 1841, conveying the lands in controversy to Wil- 
liam A. T. Dunklin in trust for “Jane C. McMeans, wife of 
Seldon A. McMeans, and such family as she may have, for 
their use and benefit during the natural life of said Jane, free 
from the control of all and every person or persons, and at 
the death of said Jane, the said premises to descend to, and be 
equally divided among and between her heirs.” It was fur- 
ther shown by the plaintiffs that William A. T. Dunklin, the 
trustee, died prior to 1857, and that Mrs. Jane C. McMeans 
died in 1882; that plaintiffs were her children, and that Mrs. 
MecMeans and her children had been in possession of the lands 
continuously from 1841 to 1855. 

The defendant introduced in evidence a power of attorney 
executed by Mrs. McMeans to T. J. Davis, authorizing him 
to sell and convey the lands described in the complaint, and 
also a deed made in pursuance of said power of attorney to 
A. B. McWhorter, executed 2d April, 1856. In connection 
with these instruments, the defendant showed that McWhorter 
entered and remained continuously in possession of the granted 
premises from 1856 to 1870; and that since the latter date 
the defendant had said McWhorter’s possession continuously 
and uninterruptedly—both McWhorter and the defendant 
claiming the absolute title and making valuable erections there- 
on and exercising every right of ownership up to the time of 
the commencement of this suit in 1884. Upon this evidence, 
the court, at the request of the plaintiffs, charged the jury 
that if they believed the evidence they must find for the plain- 
tiffs: to which charge of the court the defendant excepted, 
and assigns the same, together with the admission in evidence 
of Payne’s deed, as error. 


Brewer & Lirrie, for appellants. 
20 
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W. R. Hoventon, R. M. Witutamson, contra. 


STONE, C. J.—MeWhorter went into possession of the 
lands sued for in 1856, under a deed of bargain and sale made 
by Mrs. McMeans through Davis her attorney in fact. 
Whether that deed was valid or not we need not inquire. 
When McWhorter purchased he went into possession, and _re- 
mained in possession without interruption until 1870, claiming 
all the while in independent right, and exercising acts of own- 
ership. From that time down to the trial in this cause, Me- 
Queen, the appellant, has had and held MceWhorter’s right, 
and has himself been in independent possession. During all 
that time—twenty-eight years—the said McWhorter and Me- 
Queen, each in his turn, has claimed and held possession as of 
right, has asserted and performed acts of ownership, and has 
made valuable and permanent improvements; thus asserting 
all the rights of absolute ownership. The present suit was 
brought in December, 1884. Time has perfected a title in 
MeQueen against all the world, unless there be a claimant 
armed with a paramount title, and yet so circumstanced as 
that he could not assert such title until an event which has 
happened within less than ten years before this suit was 
brought. 

Mrs. McMeans died in 1882, and the present suit is by her 
children who survived her. The title which Mrs. McMeans 
claimed, and which it is alleged she sold and conveyed to Me- 
Whorter, was conveyed to her in July, 1841, by William 
Payne. Plaintiffs claim that under that deed Mrs. McMeans, 
their mother, took only a life-estate, remainder to them as pur. 
chasers; and that they have the legal title, dating from the 
death of their mother in 1882. Defendant’s answer to this 
claim is, that under Payne’s deed Mrs. McMeans took an abso- 
lute title; and that the words of the deed which are relied on 
as creating a remainder in plaintiffs, are simply words of limita- 
tion, determining the quantity of the first taker’s estate; and 
that plaintiffs can claim.only by inheritance from their mother. 
If this be so, the mother’s title being barred before her death, 
she left nothing for them to inherit, and this suit must fail. 

The real question in this case is, whether Payne’s deed, in 
its proper interpretation, falls within the rule in Shelley’s case 
—a rule of interpretation under the common law which pre- 
vailed when this deed was made, but was repealed in this State 
by the Code of 1852. As said in 2 Washb. Real Prop. *268, 
the peculiarity of such estate is, that “ while in form the estate 
has two parts, a particular one for life, with a contingent re- 
mainder to the heirs of the tenant who takes the particular 
estate, it is constructively a single estate of inheritance in the 
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first taker. The form of limitation of such estates is to the 
grantee or devisee for life, and after his death to his heirs, or 
the heirs of his body, either mediately or immediately, both 
estates being created by the same deed or devise. This rule, 
instead of regarding a part of the entire estate as in the an- 
eestor, and a part in his heirs, considers the entire estate as be- 
ing in him alone.” 

As we have said, this rule of interpretation is not now the 
law of Alabama. It was changed a third of a century ago. 
Code of 1876, § 2183. Only deeds or wills executed before 
the adoption of our first Code—January 17, 1853—are gov- 
erned by it. Few cases will hereafter come before us which 
can feel its influence. Alabama can now share with New 
York in the touchingly beautiful tribute paid to it by the 
learned and classical Kent.—4 Com. *283. We will, therefore, 
abstain from any elaborate consideration of its principles. 

The question is not an open one in this court. We have 
three well considered decisions, pronounced on titles not dis- 
tinguishable in principle from Mr. Payne’s deed under which 
plaintiffs claim, in each of which the rule in Shelley’s case was 
held to apply, and tiat the absolute title vested in the first 
taker.—Lenoir v. Rainey, 15 Ala. 667; Hamner v. Smith, 
22 Ala. 433; Martin v. MceRee, 30 Ala. 116. See, also, Wel- 
liamson v. Mason, 23 Ala. 488; Me Vay v. Ljams, 27 Ala. 
238; Mason v. Pate, 34 Ala. 379; Roberts v. Ogbourne, 
37 Ala. 174. 

If it be contended that under Payne’s deed, the children 
took conjointly with their mother, as part of the “family” 
the deed was intended to provide for, this can not help appel- 
lees. Such construction would clothe the children with a right 
to sue as soon as McWhorter took possession as purchaser, in 
hostile claim to their rights; and allowing to the children the 
longest possible time for them to reach majority, the statute 
will long since have perfected a bar against them. 

The Circuit Court erred in the charge given, as the plaintiffs 
showed no right to recover. 

Reversed and remanded. 
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Loosse v. Vogel. 
Motion to strike Bill of Exceptions from Lecord. 


1. Bills of exceptions ; signed after adjournment of term.—A presiding 
judge has no authority to sign a bill of exceptions after the adjournment 
of the court for the term at which the exceptions were taken, except by 
the written agreement of counsel. 

2. Rule for computing time in which act to be done.—The rule for com- 
puting the time within which an act is stipulated to be done, is to ex- 
clude the first day and include the last. An agreement that a bill of 
exceptions might be signed within sixty days after the adjournment of 
court, adjournment being on May 2d, the sixty days expired on the Ist 
of July following. 


Appa from Callman Circuit Court. 
Tried before Hon. James AIKEN. 
The opinion sufficiently sets out the facts. 


W. T. L. Corer, for appellant. (No brief on file.) 





Gro. H. Parker, contra, cited Rev. Code, § 11; 36 Ala. 270; 
37 Ala. 314; 42 Ala. 436; 44 Ala. 276; 47 Ala. 696. 


SOMERVILLE, J.—This cause was submitted on its mer- 
its, and at the same time on a motion made by appellee’s coun- 
sel to strike the bill of exceptions from the record. 

The latter motion is based on the ground, that the bill was 
not signed by the presiding judge within the time specified in 
the written agreement of counsel, consenting that it might be 
— after the adjournment of the Circuit Court. The court 
adjourned on May 2, 1885, and the agreement of counsel was 
signed and dated on that day. It provided that the bill of ex- 
ceptions might be signed “ within sixty days after the adjourn- 
ment” of the court. It was only by virtue of. this written 
agreement that the judge was authorized to sign it at all after 
the adjournment of the court during which the exceptions were 
taken.—Code, 1876, § 3113. It is manifest from calculation 
that, adopting the rule prescribed by section 11 of the Code for 
computing time—that is, excluding the first day, and including 
the last—the period of sixty days allowed by the agreement ex- 
pired on July 1, 1885, this being the last day allowed for sign- 
ing.— Allen v. Llliott, 67 Ala. 432. The bill of exceptions was 
not signed until July 2, or the day following. The motion to 
VoL. LXxx. 
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strike it from the record must, therefore, prevail.— Woods v. 
Brown, 8 Ala. 563. 

No questions being reserved for our consideration except by 
the bill of exceptions, and it being stricken from the record, 
the judgment must necessarily be affirmed. 


Presley, Adm’rx, v. McLean. 


etition for Scire Facias, to Revive Chancery Decree, and for 
Issue of Execution in Foreclosure Proceeding. 


1. No execution can issue on decree foreclosing mortgage, until after sale 
of mortgaged property, and balance ascertained.—By statutory provision 
(Code, § 3908), when an account is taken under a bill in chancery, and 
the amount of indebtedness between the parties ascertained by the de- 
cree of the court, the decree has the force and effect of a judgment, and 
execution may at once issue on it; but, on decree for the foreclosure of 
mortgages, or the enforcement of equitable liens, ‘‘no execution must 
issue until the property ordered to sale shall have been sold, and the 
sale confirmed, and the balance due ascertained by the decree of the 
court.’’ 

2. The statute contemplates two decrees, the second to be invoked by com- 
plainant, and not by the court ex mero motu.—The statute contemplates 
a continuous proceeding, and a second decree after the sale, based upon 
the first, and ascertaining the balance due; which second decree must 
be invoked by the action of the complainant, and is not granted by the 
court ex mero motu. 

3. Scire facias ; when not granted.—After the lapse of eight years 
from the sale and its confirmation, during which period no action is had 
or asked in the cause, the suit is at an end, and the decree can neither 
be revived by scire facias, nor made the basis for a second decree, as- 
certaining the balance due, on which execution may issue. 


Aprrat from Autauga Chancery Court. 

Heard before the Hon. N. S. Grama. 

The proceedings in this cause grew out of a petition filed in 
the Chancery Court on the 6th April, 1885, by Isabella Presley, 
as administratrix, in which it was recited that at the Sprin 
term, 1876, of said Chancery Court a decree had been pneel 
in favor of said Isabella Presley, as administratrix, against Wil- 
liam McLean, on a bill filed for the foreclosure of a ee | 
executed by the defendant on certain lands therein described, 
to secure the balance of purchase-money due for said lands; 
that a balance of two thousand and one 34-100 dollars was as- 
certained to be due complainant, which sum the defendant Mc- 
Lean was decreed to pay within thirty days, or in default of 
payment, the lands named in the mortgage were to be sold and 
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the proceeds applied to the payment of said balance, after pay- 
ment of costs. The petition further recites, that in accordance 
with the decree the lands were advertised and sold; at which 
sale the complainant, Isabella Presley, became the purchaser at 
the price of one thousand dollars, leaving a balance due on said 
decree of one thousand and twenty-one 55-100 dollars. The 
petition closed with a prayer for a scire facias to revive the 
decree rendered at the Spring term, 1876, as aforesaid, and for 
the issue of execution for the balance due on said decree. 

The respondent filed a number of pleas to the petition, set- 
ting up that the cause had been discontinued ; that complainant, 
by her long delay, had waived her right to proceed for any bal- 
ance, and had elected to treat the sale under the mortgage as a 
strict foreclosure ; that the balance sought to be recovered was 
barred by the statute of limitations; that the proceedings of 
the complainant after so great a lapse of time were inequitable. 

A motion was made by the complainant to strike these pleas 
from the file, and the motion was overruled, and the petition 
of complainant was dismissed by the court. From these ad- 
verse rulings of the chancellor the complainant appeals, and as- 
signs the same as error. 


Sapter & Hotmes, and Warts & Son, for appellant, cited 
Code of 1876, §§ 3908—9-12-13-14; 61 Ala. 80-4; Hermon 


on Ex. p. 32, § 112; 5 Ala. 188; 24 Ala. 701; Story Eq. PI. 
§ 365; 2 Dan. Ch. Pl. pp. 1757-8-9-60; 22 Ala. 549; 358. & 
P. 220; 21 Ala. 257; 22 Ala. 150; 25 Ala. 652; 18 Ala. 77; 
Waite’s Ac. & Def. vol. 5, p. 641-2-3; Freeman on Ex. § 82; 
66 N.C. 449; 1 A. K. Marshall, 201 ; 45 Miss. 712; Hermon on 
Ex. p. 32, § 42; 63 Ala. 361; 55 Ala. 539; 18 Ala. 715; 
19 Ala. 271. 


Gunter & Brakey, contra, cited Story’s Eq. Plead. § 354; 
64 Ala. 345; 26 Ala. 52; 69 Ala. 164; 40 Ala. 712; 4 Stew. 
& Por. 1388; 1 Wall. 73; 61 Ala. 80; 55 Ala. 547. 


CLOPTON, J.—The decrees and orders of courts of equity, 
unless for a specific property, operate im personam, and were 
originally enforceable only by process of contempt. The 

wer to enforce their decrees, by other processes and methods, 
1as been greatly enlarged by statute, both in England and in 
this country. By our statute, all writs for the collection of 
money, or to obtain possession of real or personal property, 
in use in the common law courts, are to be adapted to the exe- 
cution of decrees in the courts of chancery.—Code, § 3906. 
The statute does not enlarge the jurisdiction of the courts to 
render decrees for money; but confers authority to adapt the 
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writs, in use in the common law courts, to the execution of 
such decrees, when legally and regularly rendered. 

The bill, on which the decree, sought to be revived, was ren- 
dered, is not contained in the record; but we infer from what 
is disclosed, its purpose was the enforcement of a vendor’s lien 
on lands. On such bill, a court of equity, in the absence of 
statutory authority, can render no decree, other than one 
directing a sale of the property ; and though an ascertainment 
of the amount due is necessary, no execution could, independent 
of the statute hereafter noticed, be issued on such decree for 
the collection of the balance remaining unpaid, after the ap- 
propriation of the proceeds of sale. Such balance was recov- 
erable only in asubsequent action at law.— Winston v. Brown- 
ing, 61 Ala. 80. 

For the purpose of preventing unnecessary delay, and a mul- 
tiplicity of suits—of making one suit effectual to the protection 
and determination of all the rights of the parties—section 3908 
of the Code was enacted, which provides: “ Where bills are 
filed, or are now pending in any of the chancery courts of this 
State, for the foreclosure of mortgages, or the enforcement of 
vendors’ liens upon any specific property, real or personal, and 
in all cases, where an account is taken between the parties, and 
the amount of indebtedness between them ascertained by the 
decree, of such chancery court, such decrees shall have the 
force and effect of judgments, and executions thereon may be 
issued by the register, against the goods, chattels, lands and 
tenements of the parties, against whom such decrees may have 
been rendered ; but no execution must issue on decrees for the 
foreclosure of mortgages, or the enforcement of equitable liens? 
until the property ordered to sale shall have been sold, and the 
sale contirmed, and the balance due ascertained by the decree 
of such court, when execution must issue for the balance, 
which may be found due.” The effect and operation of the 
statute are, to confer on the Chancery Courts new and addi- 
tional power and jurisdiction in the rendition of decrees in the 
specified classes of suits—decrees having the force and effect 
of judgments—and to authorize a mode of proceeding for 
their enforcement not originally and formerly pursued. The 
rendition of such decrees, and the subsequent proceedings 
thereon, being of statutory origin, must be in substantial con- 
formity with the statutory provisions and regulations.—Sayre 
v. Elyton Land Co., 73 Ala. 85. 

In all cases, where an account is taken between the parties, 
and the amount of indebtedness between them ascertained by 
the decree of the court, other than in suits for the foreclo- 
sure of mortgages, and for the enforcement of vendors’ liens, 
the decree has, eo énstanti on its rendition, the force and effect 
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of a judgment, on which execution may be forthwith issued by 
the register. In suits for the foreclosure of mortgages, and for 
the enforcement of equitable liens, a different and particular 
provision is made, limiting and restricting the force and effect 
of the decree ascertaining the entire amount due, and directing 
a sale of the property, as a judgment—* no execution must 
issue on decrees for the foreclosure of mortgages, or the enforce- 
ment of equitable liens, until the property ordered to sale shall 
have been sold, and the sale confirmed, and the balance due as- 
certained by the decree of such court, when execution must issue 
for the balance, which may be found due.” The statute con- 
templates and provides for a second decree, the rendition of 
which is dependent on a sale of the property, and its confirma- 
tion. The second decree is founded on the first, as a judicial 
ascertainment of the entire amount of indebtedness, and the 
sale and its confirmation ascertain the amount of credit, where 
a decree is rendered, finding the balance due, for which 
execution must issue. Until a sale is made and confirmed, a 
decree for money, or a decree awarding execution is premature 
and invalid.— Winston v. Browning, supra; Hughes v. Hatchett, 
55 Ala. 539; Sayre v. Elyton Land Co., 73 Ala. 85. The 
legal effect of the decree made in 1876, which is sought to be 
revived, was to ascertain the amount, for which the property 
should be condemned to sale. It does not possess, under the 
statute or otherwise, the force and effect of a judgment, on 
which execution can issue. It is inchoate and conditional; 
wanting certainty of amount, an essential element of a judg- 
ment, capable of execution. The decree for money, which has 
the force and effect of a judgment, is the decree ascertaining 
the balance due after “the property ordered to sale shall have 
been sold, and the sale confirmed.” By this construction all the 
provisions of the statute are harmonized. 

The decree, ascertaining the amount due, and directing a 
sale of the property, was made in May, 1876, and the sale was 
confirmed in the succeeding November. No further proceed- 
ings were had in the case, until March 27, 1885, when a scire 
Jacias was issued to revive the decree of May, 1876, have the 
balance ascertained, and execution for the same. Conceding 
that scire facias is an appropriate remedy to revive a de- 
cree for money, which has become dormant, and have execu- 
tion thereof; we can not assent to the proposition that scire 
Jacias isa sufticient and adequate remedy to revive a decree, 
and have execution thereon, upon which no execution could 
have ever been legally issued. Resort, in such case, must be 


had to other, different and original proceedings. Counsel in-_ 


sist, however, that if such decree can not be revived; scire 


Jacias is a proper process to obtain, after confirmation of the 
VoL. LXxx. 
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sale, a decree ascertaining the balance due, as provided by the 
statute: that it must be regarded as a notice, that motion will 
be made for such decree, and that application therefor may be 
made at any time, before presumption of payment arises, or 
before the statute of limitations operates a bar. The vice of 
the proposition consists in the assumption, that the decree of 
the chancellor, ascertaining the amount of the purchase money 
due, has the force and effect of a judgment, capable of execu- 
tion. We do not understand, that any question necessarily 
arises, as to the presumption of payment from the lapse of 
time, or of the bar of the statute of limitations. The true con- 
tention is, has there been a discontinuance by the laches of the 
complainant ¢ 

The mere failure of the register to place, or continue a 
cause on the docket, without some order of the court disposing 
of it, valid until reversed, or without the assent, concurrence 
or action of the complainant, will not operate a discontinuance, 
though no orders may have been in the cause at any of the 
intervenient terms. But if the cause is kept off the docket, or 
taken therefrom by the act of the plaintiff, or by his omission 
to do an act, preliminary to his right to have it placed, or con- 
tinued on the docket, this will amount to a discontinuance. 
Ex parte Horton, 69 Ala. 164. The decree ascertaining the 
amount of purchase money due, and condemning the property 
to sale, the sale thereunder, its confirmation, and the applica- 
tion of the proceeds, finally disposed of the cause, according 
to the usual and original practice and proceedings in such cases 
in courts of equity. 

The statute confers on complainant the right and privilege 
of obtaining, after the confirmation of the sale, a decree ascer- 
taining the balance due, for which execution must issue. No 
gap or chasm in the proceedings is contemplated by the statute. 
The evident intention is a continuous proceeding in a continn- 
ous suit. It is not the duty of the chancellor to ascertain such 
balance, ex mero motu. Action on the part of the complainant 
is preliminary to a continuation of the cause on the docket for 
the rendition of the statutory decree. If the complainant fails 
to make the necessary application in a reasonable time after the 
final confirmation of the sale, no justifying cause for delay su- 
pervening, his right to a decree, ascertaining the deficiency, 
must be regarded and treated as waived, and the case must be 
held to have been finally disposed of, as it would have been, by 
the practice, orders and decrees of the court in the absence of 
the statute. The statute does not change or destroy the effect 
which the proceedings had, prior to its enactment, as a final 
disposition of the suit, unless, by positive action of the com- 
plainant, it is retained for the statutory purpose. “The right to 
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a decree for money is superadded, and only authorized after 
the suit has accomplished its original and primary object—the 
enforcement of the lien. The suit will be considered and 
treated as finally terminated by decree of the court, unless the 
statutory option to have a money decree is asserted in a rea- 
sonable time, after the status of the case and the proceedings 
therein authorize such application. 

We will not attempt to lay down an absolute and unbending 
rule to govern all cases. There may exist circumstances, or 
proceedings, which excuse or necessitate an extension or post- 
ponement. In such case, however, the suit should be continued 
vn the docket for the pur of obtaining the statutory de- 
cree ; and the application should follow the confirmation of the 
sale in the due and regular succession of judicial proceedings. 
A gap or chasin in the proceedings for more than eight years, 
after the confirmation of the sale, caused by the laches of 
complainant in asserting her statutory right to a money decree, 
operates a discontinuance of the suit for such purpose ; and for 
the recovery of any balance due, she is remitted to some other 
appropriate action. 


Affirmed. 


Singer Manufacturing Co. v. Riley. 
Statutory Action in Nature of Ejectment. 


1. Admission of secondary evidence.—Where secondary evidence is 
offered to show the contents of a deed alleged to have been lost, it is 
not enough to show that search was made for the original; there must 
be diligent search at every place the paper would be likely to be found. 
The execution of the instrument, as ool as its loss must be shown. 

2. Same; when error to admit.—It is error to permit an alleged copy 
of a lost deed to be read to a witness, that witness may testify in re- 
gard to the contents of the original, and whether said alleged copy 
corresponds with witness’ recollection of the original. / 


Apprat from the Circuit Court of Lee. 

Tried before the Hon. H. D. Crayvon. 

The facts in this case fully appear in the opinion of the 
court. 


B. K. Cottier, and Gro. P. Harrison, for appellant, cited : 
1. Gr. on Ev. §$§ 558, 569, 572; Askew Bros v. Steiner et al, 
76 Ala. 218, upon the insufficiency of the proof, offered by 
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laintiff, of the execution of the alleged deed from Torrey to 
ason. 

2. As to proof necessary to show loss of original: Shorter 
v. Shepard, 33 Ala. 648; Mitchell v. Mitchell, 3 Stew. & Port. 
81; Lee v. Mathews, 10 Ala. 682; Tatum v. Young, 1 Port. 
298; Beall v. Dearing, 7 Ala. 124. 


W. J. Samrorp, and A. A. Dozirr, contra. No brief in 
hands of reporter. 


STONE, C. J.—This was a statutory real action instituted 
by Riley, and defended by the Singer Manufacturing Com- 
pany. One link in the plaintiff's chain of title was an al- 
leged deed from Torrey to Eason, the latter being plaintiff's 
grantor. The deed was alleged to be lost, and was attempted 
to be proved by copy. The copy offered is shown in the 
record. It purports to have two subscribing witnesses, one 
writing his name, and the other making his mark. It was 
never acknowledged or probated, but appears to have been re- 
corded in the probate office. There is testimony, not contradicted, 
that the grantor, the grantee and both subscribing witnesses 
were dead when the trial took place. The copy deed offered 
is certified from the records of the probate office, but furnishes 
no evidence that it has been acknowledged, or its execution 
proved. It bears date May 23, 1870, and also bears the mark, 
“Filed in office for record February 17, 1875”—nearly five 
years afterwards—signed by the probate judge. This copy, 
vr seeming copy of the deed is certified as a correct copy from 
the record of deeds and conveyances, and signed officially 
by the present probate judge. The paper was not self-proving. 

The only testimony offered to prove the existence, contents and 
loss of the deed was that of Mrs. Eason, widow of the grantee, 
who could neither read nor write. Her testimony was as fol- 
lows: “I am the widow of W. O. Eason. I can not read and 
write. Mr. Eason brought a deed over from Mr. Torrey’s, 
and read it over to me, to lot 23, and gave it me to keep. 
™ I took the deed and put it away. I have looked 
for it and can not find it.” On this testimony the plaintiff 
offered the copy deed in evidence, with certain testimony tend- 
ing to prove it was a copy. The defendant objected that 
“there had been no sufficient proof of the loss of the deed.” 
The objection was overruled and an exception was reserved. 
In this the Cireuit Court erred. The natural import of Mrs. 
Eason’s testimony, copied above, is, that soon after Torrey ex- 
ecuted and delivered the deed to Eason, the latter brought it 
home and gave it to his wife to keep. She says she pnt it 
away, but does not say she put it where others would not have 
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access to it. Moreover, the deed, according to the theory of 
the plaintiff's phase of the proof, was in the probate office, and 
necessarily out of Mrs. Eason’s — ion nearly five years af- 
ter it was executed. The search should have been more dili- 
ee than Mrs. Eason’s testimony tends to prove, and should 
ave been extended to the probate office. Search is not enough. 
There must be diligent search at every place the paper would 
be likely to be found.—1 Greenl. Ev. § 558; Mitchell v. 
Mitchell, 3 Stew. & Por. 81; 1 Brick. Dig. §§ 632, 633. So, 
proof of the execution of the instrument, as well as proof of 
the loss must also be made.—Comer v. Hart, 79 Ala. 389. 

Nor was the copy produced in any sense a conveyance of the 
title. It contains no words of sale or transfer, and is wholly 
inoperative as a deed of bargain and sale. It should not have 
been received in evidence. 

The Circuit Court also erred in allowing the alleged copy of 
the deed to be read to the witness, that she might testify in 
regard to its contents, and whether or not it corresponded with 
her recollection of the deed read to her by her husband. Jacques 
v. Horton, 76 Ala. 238. 

Reversed and remanded. 


Powell v. Rankin & Co, 
Little v. Rankin & Co. 


Motion to Vacate Levy of Attachment on Goods Replevied. 


1. Personal property levied and replevied not subject to subsequent levy. 
It is settled law in this State that personal property levied on by attach- 
ment or execution, and replevied, is in the custody of the law, and is 
not subject-to levy by junior attachment or execution; and if a second 
levy is made, it will be vacated, on motion, by the party in interest. 


Apprat from the Circuit Court of Cullman. 

Tried before Hon. James AIKEN. 

N. L. Powell, a merchant in the town of Cullman, sold his 
stock of merchandise, on the 7th of November, 1884, to Absa- 
lom Little, who took possession of the goods. On the 10th of 
November, 1884, two attachments, one in favor of Carter, Dun- 
bar & Co., and the other in favor of Buford, McLester & Co., 
issued against the said N. L. Powell, were, by the sheriff, levied 
upon the stock of goods, in the possession of said Little, who, 
on the 12th of November, 1884, made affidavit that the prop- 
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perty was his, and gave bond as required by law in claim suits; 
whereupon the property was restored to his possession. A fter- 
wards, on the 13th of November, 1884, the sheriff Jevied other 
attachments, one in favor of appellees, Rankin & Co., on the 
identical property in the possession of said Absalom Little, 
which he had recently replevied and taken into his possession. 
N. L. Powell and Absalom Little each made motion in the Cir- 
cuit Court to vacate the levy of the attachment by Rankin & 
Co., and upon the trial of these motions the court below over- 
ruled the motions, to which action of the court moveants ex- 
cepted, and assign the same for error. 


H. L. Wartineron, for appellant, N. L. Powell. 


Gro. H. Parker, H. L. Wattineron, and Hamitt & Lusk, 
for appellant Little, insisted that so long as the property re- 
mained in the possession of the claimant it is regarded as in 
the custody of the law, and a second levy can not be made on 
it till the claim suit is determined-—citing 1 Brick. Dig. p. 896 ; 
McLemore v. Benbow, 19 Ala. 76; Kemp & Buckley v. Por- 
ter, 7 Ala. 138; Langdon & Co. v. Brumby, 7 Ala. 53; Riv- 
ers i Weems v. Wilbourne, 6 Ala. 45; Cordaman v. Malone, 
63 Ala. 556; Scarborough v. Malone et al.,67 Ala. 570. 2. The 
claimant is a proper person to move to set aside the levy.— Mc- 
Lemores Adm’r v. Benbow, 19 Ala. 76; Lehman Bros. v. 
Howze et al., 73 Ala. 302; Rhodes & Bradford v. Smith, 
66 Ala. 177. The case of McLemore’s Adm’r v. Benbow, su- 
pra, is decisive of the case at bar. 


W. T. L. Corrr, for appellees. (No brief on file.) 
SOMERVILLE, J.—It has long been settled law in this 


State, that where personal property is levied on under a writ 
of attachment, or of execution, and is replevied, either by the 
defendant, by a stranger in his behalf, or by a claimant who is 
not a party to the suit, and the property is delivered by the 
sheriff to such person, upon his executing a proper fortheom- 
ing bond in the manner prescribed by statute, the property is 
thus placed in the custody of the law, and a second attachment, 
or second execution not superior in lien, can not be levied on it 
by the sheriff, so long as its status remains unchanged. And, 
if such second levy is made, it will be vacated by the court hav- 
ing jurisdiction, on motion made by a party in interest who is 
prejudiced.— Cordaman vu. Malone, 63 Ala. 556; Scarborough 
v. Malone, 67 Ala. 570; McLemore v. Benbow, 19 Ala. 76; 
Rives v. Wilborne, 6 Ala. 45; Code, 1876, §$ 3290, 3341. 
The doctrine thus settled is liable to grave abuses, of which we 
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are not unmindful. And so the like would be true of the op- 
posite rule, were it adopted. Our predecessors considered this 
subject in Langdon v. Brumby, 7 Ala. 53, and adhered to the 
principle which we have above announced ; and it has not since 
been departed from in any subsequent decision. 
The defendant in attachment, Powell, who is appellant, in 
the first of these causes, clearly had no such interest in the 
roperty, as to be in any manner prejudiced by the levy of the 
junior attachment in favor of appellees, which is sought to be 
vacated. He had sold the property to Little, and the motion 
could be made only in Little’s name, as was properly done in 
the second of the above stated causes. 
It follows that, in the first cause, there is no error prejudi- 
cial to appellant, Powell, and the judgment must be affirmed. 
In the second cause, the judgment is reversed in behalf of 
the appellant, Little, and a judgment rendered in this court, 
vacating and setting aside the levy of the writ of attachment, 
issued in favor of the appellees, Rankin & Co. 


Smith v. Baker. 
Attachment. 


1. Sufficiency of affidavit.—In an affidavit for an attachment, while it 
is not permissible to state two or more grounds in the alternative, or 
disjunctively, two or more grounds may be stated cumulatively, or con- 
junctively, when they are not inconsistent with each other. 

2. Same.—That the defendant in attachment is about to dispose of 
his property fraudulently, that he has fraudulently disposed of a part 
of his property, and that he has money, property, and effects, liable to 
satisfy his debts, which he fraudulently withholds, are not inconsistent 
grounds for suing out the writ, and may be stated conjunctively in the 
affidavit. 


Appkat from the Cirenit Court of Calhoun. 

Tried before the Hon. Leroy F. Box. 

This ‘action was bronght by D. H. Baker against A. 
W. Smith, and was commenced by attachment, sued out on 
the 14th Janury, 1886. The affidavit stated, as grounds for 
suing out the writ, “that the said A. W. Smith is about frand- 
ulently to dispose of his property, and has fraudulently dis- 
posed of a part of his property, and has money, property and 
effects, liable to satisfy his debts, which he fraudulently with- 
holds.” The defendant craved oyer of the affidavit, and 
pleaded in abatement of the attachment, on the ground that it 
VoL, LxXxx. 
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was self-repngnant and contradictory, and because it stated 
several distinct grounds for suing out an attachment. The 
court sustained a demurrer to this plea, and its judgment on 
the demurrer is now assigned as error. 










































Brorurrs & Wittert, for the appellant. 
Parsons, Pearce & KELLY, contra. 


CLOPTON, J.—In Johnson v. Hale, 3 Stew. & Por. 331, 
it was held, that an aflidavit for an attachment is fatally de- 
fective, when it states disjunctively two or more grounds. In 
none of the subsequent cases, has there been any departure 
from this ruling.— Watson v. Auerbach, 57 Ala. 353 ; Cannon 
v. Logan, 5 Por. 77. In the ease last cited, Cottier, J., says: 
“The affidavit and writ should disclose but one of the grounds 
on which the remedy is authorized, or it can not be sustained.” 
The expression is broad enough to include any affidavit con- 
taining more than one ground, whether stated disjunctively or 
conjunctively. It must, however, be considered as referable 
to, and explained by the character of the affidavit under con- 
sideration, or be regarded as dictum. We have no decision in 
respect to the sufficiency of an affidavit, disclosing two or more 
statutory grounds, stated conjunctively. . 

The present affidavit alleges three distinct causes, stated cumn- 
latively each being in substantial compliance with the statute: 
Ist. That defendant is about fraudulently to dispose of his 
property ; 2d. That he has fraudulently disposed of a part of 
his property; 3d. That he has money, property, and effects, 
liable to satisfy his debts, which he fraudulently withholds. 
In Drake on Attachment, § 101, the author observes: ‘“ Usu- 
ally the plaintiff may allege as many distinct and separate 
grounds of attachment, within the terms of the law, as he may 
deem expedient. In doing so, the several grounds should be 
stated cumulatively.” The rule is subject to the qualification, 
that the alleged grounds are consistent with each other, and 
that uncertainty in the affidavit shall not oceur.—McCollum 
v. White, 23 Ind. 48; Aeith v. Stetter, 25 Kan. 100; Alink v. 
Evans, Gardner & Co., 36 Ga. 89; Rosenbaum »v. Fifield, 
12 Bradwell, 302. In Pearce v. Hawkins, 62 Tex. 434, the 
principle is thus stated: “That two or more grounds for at- 
tachment are set forth in an affidavit is unimportant, unless 
from the manner of statement the real ground is rendered 
uncertain, either by the manner in which the several grounds 
are connected, or by the statement of two or more grounds, 
which are within themselves inconsistent.” While the prac- 
tice is objectionable as unnecessary, we discover no valid reason, 
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why, if two or more consistent grounds exist, the affidavit may 
not disclose them ; or why the averment of two or more statu- 
tory causes should vitiate an attachment, which either of them 
stated singly is sufficient to sustain. When distinct grounds 
are stated in the alternative, the real ground is uncertain, as 
it does not clearly appear which is true; but when coupled 
conjunctively both are verified. The officer, before issuing 
the attachment, must require an affidavit, that one of the 
enumerated causes exist.—Code, § 3255. The statement of 
one is essential ; but there is no express or implied prohibition, 
that more than one shall be stated, if the debtor by his conduct 
has created two or more. 

It is urged, that if the plaintiff is permitted to state two 
grounds, he may allege all the statutory grounds; and that the 
defendant, when he sues on the bond, will be required to nega- 
tive and prove the falsity of each cause alleged. We do not 
see the force of the objection. Under our practice, such bur- 
den and inconvenience would not be prevented by restricting 
the affidavit to a disclosure of only one ground. The defend- 
ant is prohibited to deny or put in issue in the attachment suit 
the cause for which’ the attachment issued ; and if wrongfully 
sued out, he must resort to a suit on the bond.—Code, § 3317. 
It is true, that the plaintiff in the suit on the bond is required 
to negative only the ground stated in the affidavit, and give, in 
the first instance, some evidence of its falsity ; but it is a full 
defense to the action, if any one of the several and distinct 
statutory causes exist, though only one be stated in. the affi- 
davit, and that be disproved, and though some may be incon- 
sistent with the one stated. In such suit, the plaintiff must 
be prepared to disprove such cause, as the defendant may seek 
to establish.— Lockhart v. Woods, 38 Ala. 631. 

In Texas one of the statutory causes is, when the defendant 
“has disposed of his property in whole or in part with intent 
to defrand his creditors.” In Pearce v. Hawkins, supra, one 
of the grounds stated in the aflidavit is, that the defendants 
“had disposed of their property with intent to defraud their 
creditors.” This was held to be inconsistent with the other 
ground stated, that they had secreted their property. The 
court mist have construed both statements as referring to their 
entire property. Under our statute—the language of which 
is— when.the defendant is about fraudulently to dispose of 
his property,” it is not requisite to a sufficient cause for attach- 
ment, that the debtor should be about fraudulently to dispose, 
or have fraudulently disposed of the whole.of his property. 
An affidavit using the words of the statute is not so construed. 
A fraudulent disposition of a part may consist with being about 
fraudulently to dispose of the remainder, or a part thereof, and 
VoL. LXxx. 

















1885. | OF ALABAMA. 321 


[Tryon et al. v. Flournoy & Epping et al.] 


each is consistent with the statement, that the defendant has 
money, property, or effects, liable to satisfy his debts, which he 
fraudulently withholds.— Nelson v. Muncle, 23 Minn. 229. 
The repugnancy between the grounds stated must be such, that 
they can not co-exist, and it must appear upon the face of the 
affidavit, either expressly or by necessary implication. As the 
eause for attachment is complete, whether the fraudulent dis- 
position be of the whole ora part of the debtor’s property, 
the general terms of the statute being intended to apply to 
either case, a construction of the affidavit as necessarily mean- 
ing the whole, thus rendering the different grounds inconsistent, 
would be a disregard of the statutory requirement, that the 
attachment law must be liberally construed to advance its man- 
ifest intent. 

The other objection does not seem to be urged. If it were, 
and it were conceded, that the claim for attorney’s fees is for 
damages for a breach of a contract not certain or liquidated, 
the entire attachment would not be vitiated, being sued out for 
the collection of a debt, the amount of which is definitely 
stated. 

Aflirmed. 


Tryon et al.v. Flournoy & Epping et al. 


Creditor’s Bill in Equity to Set Aside Fraudulent Convey- 
ance, and for Appointment of Receiver. 


1. Sale by insolvent debtor to creditor; validity as against other cred- 
itors.—A sale of property by a failing or insolvent debtor, at a fair and 
adequate price, in absolute payment of an honest debt, no benefit what- 
ever being reserved to himself, will be sustained by the courts, as a 
valid exercise of his right of preference, although he thereby disabled 
himself to pay his other creditors, and may have intended to defraud 
them; yet, if it were shown that the purchasing creditor knowingly 
participated and intentionally aided the debtor in other transactions, 
which proximately preceded his failure in business, it would possibly 
be different. 

2. Unrecorded absolute conveyance, intended only as security for loan; 
validity as against creditors.—A conveyance absolute in form, but in- 
tended only as security for a loan, as shown by a bond with condition 
to convey on payment of the debt, the papers not being recorded, and 
no change of possession being shown, is constructively fraudulent as 
against existing creditors ; but, as against subsequent creditors, a fraud- 
ulent intent, or actual fraud, must be shown. 

3. Same ; ignorance of law, as excuse for failure to record ; conceal- 
ment of contents of deed.—li the creditor, being a resident of Georgia, 
was ignorant of the fact that the laws of Alabama required registration 
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of such conveyance and defeasance, and for this reason failed to have 
it recorded until after the lapse of nine or ten months, this would be 
sufficient to rebut any fraudulent intent on his part; nor can he be 
charged with a fraudulent intent, because the debtor, when acknowl- 
edging the conveyance, attempted to conceal its contents. 


Aprrat from the Chancery Court of Henry. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed by Wm. H. Tryon & Co., and 
others, as creditors of Robt. H. Walker, on the 24th January, 
1884. The bill charged that the defendant, Walker, had been 
carrying on a large mercantile business for a number of years 
at Columbia, Alabama, and was in possession of and claiming 
a large amount of property; that, suddenly, on the 24th day 
of October, 1883, he claimed to have become insolvent, and 
issned a circular lettér to his creditors announcing that fact ; 
that on said date, the said Walker made a general assignment 
for the benefit of his creditors, a copy of which is made part 
of complainants’ bill, in which he turned over and delivered 
to one E. C. Thomas, the assignee named in said deed of as- 
signment, property of small value, consisting chiefly of worth- 
less notes and accounts; that said assignee had collected some 
money out of the assets passing into his hands, but on failure 
to make a bond had been removed by order of the register, and 
no one appointed to sueceed to the execution of the trust; that 
the defendant, Walker, claims to have conveyed by deed exe- 
ented on the 15th of January, 1883, to Flournoy. & Epping, 
a large amount of valuable real estate, described in the bill, 
which complainants charge was made to hinder, delay or defraud 
them and the other creditors of the said Walker; that said 
deed, though purporting to have been made on the 15th of 
January, 1883, was, in fact, not made until the 25th of Oc- 
tober, 1883, and that Flournoy & Epping never knew of its 
existence till that day; that said conveyance was not pro- 
bated on the 15th of January, 1883, as it purported to be, 
but was in truth not probated until the 25th of October fol- 
lowing; that said conveyance, while purporting to be an ab- 
solute conveyance in payment of a debt of ten thousand dol- 
lars, alleged to be due from said Walker to Flournoy & Ep- 
ping, it’ was given as a security for a past-due debt of much 
ess amount, and that there was a secret reservation of an in- 
terest to said Walker; that it was accepted by Flournoy & 
Epping with a knowledge of the fraudulent purpose with 
which it was executed by the said Walker. The bill further 
alleges that on the 24th of October, 1883, the said Walker 
was in the possession of a large stock of general merchandise, 
which he, on said day, claimed to have sold to his father, his 
brother-in-law and his book-keeper; which sale, it is averred, 
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was made for the purpose of hindering, delaying and de- 
franding complainants and the other creditors of said Walker ; 
that the consideration of said sale was fictitious and was made 
to secure a secret benefit to said Walker, and that the trans- 
ferees of said stock of merchandise received the same in 
fraudulent collusion with said Walker, whom they knew to be 
insolvent, and was seeking to hinder, delay and defraud his 
creditors. 

The bill charges that these various conveyances were exe- 
cuted at or near the same time, and constitute but one transac- 
tion, operating to convey substantially all the property of said 
R. H. Walker, and prays that the said conveyances be declared 
a general assignment for the benefit of his creditors. The bill 
further prayed that the conveyances to Flournoy & Epping, 
and to F. M. Walker, John A. Hayes and C. E. Walker, the 
aforesaid father, brother-in-law and book-keeper of said R. H. 
Walker, be declared void ; asks for the appointment of a re- 
ceiver, to whom the assignee, Thomas, should account; that 
Flournoy & Epping be enjoined from disposing of the property 
received by them, and for an account. 

The defendant demurred to the bill on the ground of repug- 
nancy, which demurrer was sustained, and the complainants per- 
mitted to amend their bill. Answers were then made denying 
the allegations of the bill and insisting upon the bona fides of 
the conveyances assailed by the complainants. The cause was 
submitted on pleadings and testimony, and a decree rendered 
denying complainants’ right to relief and dismissing their bill. 
From this decree of the chancellor complainants take this ap- 
peal. 


Puen & Merritt, McLreroy & Comer, H. D. Crayton, Jr., 
D. C. Buackwett and P. A. MeDaniet, Jr., for appellants, 
cited, Sims v. Gaines, 64 Ala. 392; Seals v. Robinson, 75 Ala. 
372; Pulliam v. Newberry, 41 Ala. 168; #. C. & B. Co. 
v. Avery, 38 Am. R. 389; /all & Co. v. Renfro Bros., 75 Ala. 
121; Pope v. Wilson, 9 Ala. 694; Wiley, Banks & Co. v. 
Knight, 27 Ala. 336; Lakins v. Aird, 6 Wal. 78; Seaman 
v. Molen, 68 Ala. 463; Crawford v. Kirksey, 55 Ala. 282; 
Benedict v. Renfro, 75 Ala. 125; Hunt v. Rousmariere, 
1 Pet. 1; Larkins v. Riddle, 21 Ala. 252; 1 Fonb. Eq. B. 
1. ch. 2, § 7, and authorities cited in note V; Marshall ». 
Beans, 12 Ga. 61; Young v. Lehman, 63 Ala. 519; Cook v. 
Johnson, 14 N. J. (Eq.) 51; Croone v. Bivens, 2 Head (Tenn.), 
339; Thurmond v. Reese, 3 Ga. 449; Cotnell v. Radway, 
22 Wis. 260; Leese v Bradford, 13 Ala. 837. 


Oates & Cowan, and J. W. Foster, contra.—1. As to 
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Walker, Hayes & Co., and F. M. Walker: The complainants, 
creditors of R. H. Walker, seek to set aside and declare frand- 
ulent certain conveyances made by R. H. Walker, viz.: a con- 
veyance of goods, wares and merchandise to F. M. Walker, C. 
E. Walker and John A. Hayes, made on 23d October, 1883; 
a conveyance of a stock of goods to said F. M. Walker on the 
4th of October, 1883, and a conveyance to Flournoy & Epping 
of certain real estate, made on 15th January, 1883. Com- 
plainants allege fraud, and it is alone upon that ground that 
they rest their right to recover, having amended their bill 
striking out all averments that said conveyances constitute an 
assignment. The proof is clear that the debt from R. H. 
Walker to these defendants was just, and the property con- 
veyed was in payment of said indebtedness, and was sold at 
a fair valuation. Where a sale is absolute, unconditional and 
free from all reservation of an interest or benefit in the grantor, 
in payment of an antecedent debt, it is good in law whatever 
may have been the condition of the grantors.—69 Ala. 191; 
69 Ala. 41; 39 Ala. 60; 68 Ala. 449; 68 Ala. 463; 55 Ala. 
382; 50 Ala. 590; 58 Ala. 627; 76 Ala. 103. 


[Dec. Term, 








2. As to Frournoy & Eppine :—A conveyance, absolute on 
its face, but intended only as a mortgage, or security for a 
debt, is frandulent and void as against eaisting creditors without 
regard to the intention of the parties.—Sims v. Gaines, 64 Ala. 
392; 21 Ala. 264; 31 Ala. 149. The law confines the opera- 
tion of this rule to creditors whose demands ewist at the time 
of such transaction.—Authorities supra ; 59 Ala. 612; 62 Ala. 
477; 65 Ala. 343. To vitiate the conveyance under which 
Flournoy & Epping hold, upon the rule above stated, it must 
appear that complainants’ demands ewisted at the date of such 
deed. Complainants in their bill, set out the date of their re- 
—— demands, and they are all subsequent to the deed. 

herefore, it cannot be contended that complainants were 
“existing creditors” at the date of said deed, or that the same 
is void under the rule stated above. As to creditors whose de- 
mands accrue subsequent to the deed, a different rule applies. 
Actual fraud must appear in the transaction else the convey- 
ance is good.—Seals v. Robinson & Co., 75 Ala. 363. And 
then both grantor and grantee must participate in the frandnu- 
lent intent.—AMarshall v. Croom, 60 Ala. 121; Warren & 
Burch v. Jones, 68 Ala. 499; Shelly & Finn v. Edwards, 
75 Ala. 411. The instrument being executed and delivered 
before complainants’ debts were contracted, the onws is on them 
to prove the fraudulent intent.— Buchanan v. Buchanan, 
72 Ala. 55; Lyne’s Admr. v. Wann, 72 Ala. 43. If the facts 
and circumstances in evidence are susceptible of an honest in- 
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tent that construction will be placed upon them. Courts will 
not strive to force conclusions of fraud.—67 Ala. 542. In this 
case there are only two facts which the law takes as badges of 
frand: 1st, retention of possession by Walker ; 2d, failure to 
record the deed until after Walker’s failure, both of which 
are explained. In the absence of sufficient explanation, 
the court, under the rule above, without other and. stronger 
evidence thereof, would not inferfraud. The deed to F. & E., 
accompanied with a promise to reconvey, is in law a mortgage. 
This deed or mortgage, taken prior to complainants’ demands, 
was recorded before complainants filed their bill or took any 
step which could create a lien on the property. The instru- 
ment is based on a bona fide loan of $10,000.00. When F. & 
E. accepted the deed Walker had credit with them to the 
amount of $10,000.00 for which he could draw any time, and 
which they, under the contract, were bound to pay. He did 
draw it all. Flournoy & Epping had great confidence in Wal- 
ker’s business capacity, and success in business, and had no 
apprehension as to the prompt payment of the debt. They 
thought that they had in Alabama, asin Georgia, twelve months 
in which to record their deed. They also thought that they 
were furnishing the entire means which Walker was using in 
his business outside of his own. Upon these facts, none dis- 
puted, it is submitted that Flournoy & Epping can not be said 
to have participated in any wrong or fraud wn fact—such as 
must exist in this character of case in order to set aside and 
vitiate their deed. The facts are fairly susceptible of an hon- 
est intent, and that construction should be placed upon them. 


STONE, C. J.—It is not contended for appellants that they 
have made a case for recovery as to the stock of merchandise 
sold and conveyed to F. M. Walker, C. E. Walker and John A. 
Hayes. This conveyance was made on the eve of R. H. Wal- 
ker’s insolvency, and was an open confession that the latter had 
failed in business. There is no material conflict in the testimo- 
ny as to this transaction. The alleged indebtedness of R. H. 
Walker is shown, and the conveyance was made in absolute 
payment of such indebtedness. The testimony is that the 
goods were sold at their reasonable value, and there is an ab- 
sence of evidence that any benefit was reserved or secured to 
I. H. Walker, the seller. These facts the testimony estab- 
lishes, and there is nothing found in the record to overturn or 
weaken them. On these facts, it is immaterial what private 
motive may have influenced R. H. Walker’s act. There is, 
under our rulings, no room for fraud in such a transaction, and 
it must stand. The reasons on which this principle rests have 
been so often stated we need not repeat them.— Hodges v. Cole- 
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man, 76 Ala. 103; Crawford v. Kirksey, 55 Ala. 282; F'lew- 
ellen v. Crane, 58 Ala. 627; Chamberlain v. Dorrance, 69 Ala. 
40. The law allows a failing debtor to prefer and provide for 
one or more creditors at the expense of others. tt therefore 
allows him, by paying one class in full, to disable himself to 
pay the others. Even if he intends this, it can not impair the 
validity of the conveyance, unless he thereby secures to him- 
self some benefit he would not otherwise enjoy.—Seaman v. 
Nolen, 68 Ala. 463. 

What is said above is based on the fact that F. M. & C. E. 
Walker and Hayes were creditors of R. H. Walker in the 
amounts claimed, and that they bought the goods by absolute 
purchase and at their reasonably fair value; and an entire want 
of proof that any benefit was secured to, or trust reserved for 
the seller. It would possibly be different if the purchasers were 
shown to have participated knowingly, and aided R. H. Wal- 
ker intentionally, in the transaction which proximately pre- 
ceded his failure in business ; transactions which, unexplained, 
leave room for unfavorablecomment. In 1882, R. H. & F. M. 
Walker did business in partnership. In December of that year 
R. H., the son, purchased the interest of F. M., the father, and 
became sole proprietor of the business. He agreed to take all 
the assets, assume all the liabilities, cancel the individual debt 
of F. M. to the firmn—amount not stated—and pay him for his 
interest three thousand dollars. If they were equal partners, 
this was an admission that the assets of the firm exceeded its 
liabilities by six thousand dollars. In addition to this R. H. 
owned the storehouse, warehouses and other real property, val- 
ued by no witness at less than ten thousand dollars. On the 
pledge of this real estate as a security, R. H. borrowed ten 
thousand dollars from Flournoy & Epping, and with it, supple- 
mented probably with collections, paid off all liabilities accruing 
and maturing during the season of 1882-3. The record does 
not inform us of the extent of business done in 1883, farther than 
that from some day late in August until October 23, the sales 
aggregated nine thousand and eight hundred dollars. As cot: 
ton was then being marketed, it is reasonable to suppose a con- 
siderable proportion of these sales were made for cash, or on 
short credit. Now, between August 29, and October 20—say, 
during 53 days—R. H. Walker received in cash and cotton 
from F. M. & C. E. Walker over nineteen thousand dollars, 
and paid to and for them only some twenty-six hundred dollars; 
leaving sixteen thousand and six hundred dollars, excess of re- 
ceipts in money and property convertible into money, over dis- 
busements made on that, or any other account shown. In this 
estimate we do not include a payment of thirty-two hundred 


and sixty dollars made by him to them in wagons and buggies, 
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which purport to have been turned over to them by car load 
and invoice, as they were received from the manufacturers. 
Whether those wagons and buggies had been paid for, or their 
purchase constitutes a part of the claim this suit seeks to en- 
force, the record furnishes no means of determining. 

Without estimating probable receipts from other sources, we 
have thus traced to him receipts within the two months pre- 
ceding his failure between sixteen and twenty thousand dollars 
in money and cotton convertible into money, while his debts 
maturing November 1, 1883, disclosed by the creditors’ bill we 
have in hand, foots up about ten thousand dollars; and addin 
to thissum his other paper, as disclosed in the same way, whic 
would mature by January 1, 1884, the whole sum is less than 
thirteen thousand dollars. Yet, he paid his preferred creditors 
in merchandise he had bought from others and had not paid for, 
and we are left to conjecture what became of the large amount 
of money and cotton we have traced to his hands. It is not 
mentioned in his assignment. 

Another reflection. Flournoy & Epping, as shown by this 
record, were factors and commission merchants, and for years 
had been selling R. H. Walker’s cotton, handled in his busi- 
ness. He wasa merchant of ten years standing. Yet this 
record shows that R. H. Walker received from F. M. & C. E. 
Walker more than three hundred bales of cotton in excess of 
the only thirty-two bales which went forward to Flournoy & 
Epping. It is common knowledge: that warehousemen ad- 
vance to their customers as a means of increasing their busi- 
ness, and the inference is almost irresistible that the loan of ten 
thousand dollars from Flournoy & Epping to Walker was 
made chiefly in the interest of their warehouse business. To 
what uses was this cotton applied? The record does not in- 
form us. 

We have then the case of a merchant who, commencing a 
new business-year with real estate worth ten thousand dollars 
or more, merchandise and bills receivable worth six thousand 
dollars above his liabilities, and an established credit, yet in less 
than ten months goes into insolvency and makes an assignment 
of unknown and uncertain value, with no tangible reason given 
why the disaster fell so suddenly upon him. 

We have indulged. in these reflections, because they are sug- 
gested by the facts shown in the record. It is possible they 
could be explained, and made to harmonize with honesty of 
purpose. e will not pronounce unqualified condemnation. 
3ut should not the fact of such abhorrent possibilities invite 
inquiry whether or not a remedy can be provided? Should 
there not be some restraints on unlimited power of preference? 
And should the fraudulent withholding or secretion of goods 
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be left amenable only to the powerless mandate of a fiert fa- 

cias ? 

The transaction which we are asked to pronounce fraudulent 
is R. H. Walker’s conveyance to Flournoy & Epping. This 
was a conveyance stipulated for in December, 1882, and con- 
summated about January 15, 1883. It was in form an abso- 
lute conveyance of real estate, including the store-house in 
which R. H. Walker was doing business, and much other prop- 
erty; the value being ten thousand dollars, or more. This con- 
veyance, although in form absolute, was only intended as secu- 
rity for the repayment of ten thousand dollars, borrowed by 
Walker from Flournoy & Epping. They gave him a contem- 
poraneous bord to reconvey to him, when the said loan was re- 
paid. These papers were not recorded, nor was there any 
change of possession until after Walker’s failure. On October 
26, 1883, the deed from Walker to Flournoy & Epping was 
filed in the proper office for registration ; and possession of the 
property then passed to the latter. The bond to reconvey is 
not shown to have been recorded. The contention is, that by 
failure to take possession, or to give notice by the registration 
of the deed, Flournoy & Epping committed a fraud on the 
complainants in this suit, who subsequently trusted Walker on 
the faith that he continued to be the owner of the valuable real 
estate he had owned, and which they permitted him to con- 
tinue to occupy, without visible evidences of changed owner- 


ship. 

Tirere can be no question that if this conveyance was assailed 
by creditors whose demands existed at the time it was made, 
the deed would be pronounced fraudulent as against them, no 
matter what motive influenced its execution.—Sims v. Gaines, 
64 Ala. 392; Seals v. Robinson, 75 Ala. 363; Larkins v. Aird, 
6 Wall. 78; Haton v. Avery, 83 N. Y. 31. The present suit, 
however, is by subsequent creditors. Their demands were the 
result of purchases made by Walker after he had conveyed to 
Flournoy & Epping. The Code, §§ 2166, 2167, 2199, 2200, 
do not in terms apply to this case. To constitute a conveyance 
fraudulent as against subsequent creditors, there must be an 
actual intent to defraud. Constructive fraud is not enough. 
See anthorities on the briefs of counsel. Both Flournoy and 
Epping were examined as witnesses, and each testifies that he 
did not know registration was necessary. They reside in Geor- 
gia, and’ say they thought they were allowed twelve months 
within which to have the deed recorded—that being the law of 
Georgia, as they assert. Now, while ignorance of law is no 
excuse for failing to perform an act of positive, legal obligation, 
it does exculpate, in such a case as this, from all intentional 
wrong. - To constitute intentional fraud, the failure to record 
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must have had its motive in an intention to uphold Walker’s 
credit, or to enable him to obtain goods from others on time, 
which he would not be likely to do, if the registration were 
made. It is shown that Walker, when he acknowledged the 
deed, desired to conceal its contents. This is a suspicious cir- 
cumstance against him; and if knowledge of it could be traced 
to Flournoy & Epping, or if there was any proof tending to 
show that the latter were informed he wished to conceal the 
fact of such conveyance, this would possibly justify us in hold- 
ing them participants in his fraud. There is no such testimony. 
Presuming, as we must, that the chancellor properly weighed 
the testimony, and came to correct conclusions of fact, there is 
not enough in the record to convince us clearly that he erred ; 
and in the absence of such conviction, we must aftirm his de- 
cree.— Lather v. Young, 56 Ala. 90; Nooe v. Garner, 70 Ala. 
443. 
Affirmed. 


Wilkinson wv. Black. 


Action for Breach of Special Contract of Employment. 


1. Actions consolidated by order of court.—When several actions are 
pending at the same time, in the same court, and between the same par- 
ties, for alleged breaches of the same continuing or unrescinded con- 
tract, they may be consolidated (Code, § 3024) by order of the court. 

2. Election of remedies by discharged employee.—When a servant, or 

}other person employed, is discharged without legal cause, before the 
expiration of the stipulated term, he has an election of remedies: Ist, 
' he may treat the contract as rescinded, and sue on a quantum meruit for 
| work actually performed ; 2d, he may sue for a breach of the contract, 
/ and recover damages for the breach up to the time of the trial; or, 3d, 
he may wait until the expiration of the stipulated term of service, and 
‘ sue for the agreed wages for the entire term. 

3. When action brought for separate installments; when for entire term. 

If the wages are payable in installments, monthly or otherwise, the 
| plaintiff may bring a separate action for each installment as it falls due ; 
Dut if the action is not brought until after the expiration of the entire 
| term, or if the entire term expires before the trial, the measure of dam- 
|ages is, prima facie, the stipulated wages for the entire term. 

4. When defendant may reduce amount of plaintiff’s recovery.—The 
defendant may, without regard to the form of action, reduce the amount 
of the plaintiff’s recovery, by showing that, after his discharge, he ob- 
tained other employment, or might have obtained it by the exercise of 
reasonable diligence ; but, though the plaintiff, suing on the contract, 
and claiming the entire wages for the term, is required to aver his rea- 
diness and willingness to perform, his right of recovery can not be de- 
feated by showing that he engaged in other business during the residue 
of the term. (Overruling dictum in Hotloway v. Talbot, 70 Ala. 392.) 
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5. Nature of employment plaintiff required to accept.—The plaintiff is 
not required to accept an offer of other employment, unless it is of the 
same general nature as that from which he was discharged, and in the 
same neighborhood. 


Aprprat from Butler Circuit Court. 

Tried before Hon. Jonn P. Husparp. 

This action was brought by Francis M. Black against W. W. 
Wilkinson for the recovery of damages alleged to have been 
sustained by the plaintiff, by reason of his wrongful discharge 
from the service of the defendant, and was commenced Octo- 
ber 7th, 1884. The contract under which plaintiff claims is in 
the following words: “This agreement entered into between 
F. M. Black and W. W. Wilkinson, witnesseth, that F. M. Black, 
of the first part, agrees to attend to all the business, such as 
collections, &c., that may be placed in his hands for collection 
by W. W. Wilkinson, or agent, and to do all he can to promote 
the interest of Wilkinson; the said Wilkinson on the second 
part to pay said F. M. Black eight hundred dollars for his ser- 
vices one year, commencing October 1, 1883, and ending Sep- 
tember 30, 1884, to be paid monthly, $75.66% per month for 
winter months, commencing September, and $58.33} for sum- 
mer months: the said Wilkinson is to furnish money to pay all 
necessary expenses for collection travelling on such business. 

W. W. Wirxinson, (L. 8.) 

H. Z. Witxson. F M. Brack, (L. 8.)” 

The plaintiff alleged that he entered upon the discharge of 
his duties under the contract, but that the defendant discharged 
him on the 13th of November, 1883, without cause, and with- 
out fault on plaintiff’s part, owing plaintiff for the months of 
April, May, June, July, August and September, 1884. A 
number of separate suits were brought by the plaintiff against 
the defendant for the recovery of what was claimed to be due 
for each of said months; but by order of court, these various 
suits were consolidated; to which action of the court the de- 
fendant excepted, assigning as grounds of objection, that three 
of the cases were appeals from a magistrate’s court, and one of 
them was commenced originally in the Circuit Court; that one 
of these suits was for damages fora breach of the contract 
therein*set out, and the others claimed a specific performance 
under the contract; that the suits were inconsistent and could 
not be joined. 

In view of the decision of this court upon the rulings of the 
court below on questions of evidence, it would seem unneces- 
sary to set out the testimony offered in the Circuit Court. The 
charges given announced the principles involved in the con- 
VoL, LXxx. 
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tention which are embodied in the opinion of this court and 
receive its approval. 

There was a verdict for the plaintiff, and the defendant takes 
this appeal, assigning as error the adverse rulings of the court 
below. 


Gamb_E & Ricuarpson, for appellant. 


Bureitt & Lane, contra. (No briefs came into the hands of 
the Reporter.) 


SOMERVILLE, J.—-The several suits were properly consol- 
idated, under the provisions of section 3024 of the present 
Code. They were all pending at the same time, between the 
same parties, in the same court, and were of such a nature as 
that they could have been joined. Each was an action ex 
contractu, having been wana on an agreement for the pay- 
ment of money.—Code, 1876, $2986. No one of these actions, 
moreover, recognizes the oontrant of service between the plain- 
tiff and defendant as rescinded, or abandoned on the part of 
the plaintiff, but rather as a subsisting contract of which the 
defendant has been guilty of a breach. 

When a servant or employee has been discharged from ser- 

vice without a sufficient legal excuse, before the expiration of 
his term, the rule as to his choice of remedies is not free from 
confusion under the authorities. The following principles, 
however, we deem to be settled: (1.) He may elect to treat 
the contract as resciuded and entirely abandoned, and sue on a 
quantum meruit for work actually performed ; or (2.) He may 
at once sue for a breach of the contract by the defendant aps 
recover damages for such breach up to the date of trial; 
(3.) He may wait until the expiration of the term of sae. ag 
and sue for the stipulated wages agreed to be paid for the 
whole term.—Strauss v. Meertief, 64 Ala. 299, and cases cited ; 
Holloway v. Talbot, 70 Ala. 389; Decamp v. Hewitt, 43 Amer. 
Dec. 204, and note; 2 Add. Contr. § 897; Wood on Master 
and Servant, pp. 237, 250, § 125. 

If the plaintiff s wages are payable in monthly installments, 
the rule settled in this State i8that he may, if he so elects, 
bring a separate suit for each installmgpt as it falls due.—-Davis 
v. Preston,6 Ala. 83; Strauss v. Meertief, ners; Fowler v 
Armour, 24 Ala. 194. 

Where the suit is brought after the expiration of “the term 
of service, or such term has expired at the day of trial, the 
measure of damages, prima facie, would be the wages agreed 
to be paid according to the terms of the contract.—Wood on 
Master and Servant, 238; Fowler v. Armour, 24 Ala. 194; 
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Everson v. Powers (89 N. Y. 527); s. c. 42 Amer. Rep. 319. 
This is the rule, however, only where the facts of the case in 
evidence fail to rebut the presumption that the plaintiff has 
sustained an actual loss equal to this sum. 

But it is permissible for the defendant to show, in order to 
reduce this prima facie amount of recovery, that the plaintiff 
obtained, or could have obtained other employment by the ex- 
ercise of reasonable diligence on his part; and the burden of 
proving these facts rests on the defendant.—WStrauss v. Meer- 
tief, supra; Massey v. Taylor, 5 Cold. (Tenn.) 447; 2 Green. 
Ev. § 261 a. We take this to be the proper rule whatever 
may be the nature of the action. It is true that where the 
plaintiff elects to sue upon the contract, averring his readiness 
at all times to perform, there seems to be a logical repugnane 
in the idea that he must seek other employment, in as all 
as to be always strictly ready he must be always idle. This 
difficulty originates in the doctrine of constructive service, 
which is a mere fiction of the law according to which a tender 
and readiness to perform is regarded as tantamount to actual 
performance, and entitling the plaintiff in all proper cases to a 
recovery of the contract price as the absolute measure of his 
damages. The doctrine, can not, however, be followed to its 
logical consequences, and has been abrogated in most of the 
States, and modified in others. The averment of a readiness 
to perform, therefore, by the plaintiff is not to be taken as ab- 
solutely true in all cases, but true only swb modo and for the 
a of sustaining the action.— Decamp v. Herrit, 43 Amer. 

ec. 203, note; Wood on Master and Servant, p. 239. It has 
been observed of the rule that it is guast performance, but it 
does not regulate the amount of damages.—1 Sedgw. on Dam. 
(7th Ed.) 450-51. It can not, therefore, be permitted to over- 
ride a rule of public policy, favoring industry and striking at 
idleness, by which it is made incumbent on the injured party 
to do what he reasonably can to lessen the injury suffered by 
him. As said in Strauss v. Meertief, 64 Ala. 308, supra, 
“neither good morals, nor the law, will countenance him in 
persisting voluntarily in idleness, that the amount of his recov- 
ery from the defendant may not be diminished.” To permit 
this would be to superadd a fraud to a moral vice, which it 
would be more honorable in the law to punish than to counte- 
nance.—Shannon v. Comstock, 21 Wend. 457; Howard v. 
Daly, 61 N. Y. 362. The mere act of engaging in other 
business can not operate to entirely defeat the plaintiff's right 
of recovery by negativing the fact that he kept himself in 
readiness to perform his contract of service. True, there is a 
dictum to this effect in Holloway v. Talbot, 70 Ala. 392, but it 
is manifest that the two principles are inconsistent, It would 
Vou. LXxx. 
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be absurd for the law, in one breath, to require the plaintiff to 
seek other employment, and, in the next, to declare his right 
of action defeated for obeying its mandates.— Howard v. Daly, 
61 N. Y. 362. 

The plaintiff is not required to accept any kind of employ- 
ment, but only such as is of the same kind or general nature 
with that from which he was dismissed—of equal grade, and 
not of a more menial or onerous kind.—Strauss v. Meertief, 
64 Ala. 299; Wolf v. Studebaker, 65 Pa. St. 459. Nor is he 
compelled, under this rule, to go into a different neighborhood 
or community.— Howard v. Daly, supra; Gillis v. Space, 
63 Barb. 177. The fact, and peculiar locality and circum- 
stances under which employment is sought, may, no doubt, 
tend in some cases to prove an assent on the part of the plain- 
tiff to the rescission or abandonment of the contract, but the 
question of intention in these cases is clearly for the determi- 
nation of the jury, in most cases. 

The rulings of the court are susceptible of an interpreta- 
tion in harmony with the foregoing principles, and are free 
from error. 

The exceptions to the rulings on the evidence are, in our 
opinion, not well taken. We have also examined the charges 
of the court, not particularly considered, and are satisfied that 
they are also free from error. 

The judgment is affirmed. 


Espy v. Comer eé al. 
Creditor’s Bill to Have Mortgage Declared a General As- 


signment. 


1. Right of surviving member of insolvent partnership to make an as- 
signment.—The surviving member of an insolvent partnership may make 
an assignment for the equal benefit of all the ecole: but his power 
to mortgage the partnership effects, thereby giving the mortgagee a 
preference over other creditors, is a question which is worthy of consid- 
eration, and which is not decided. 

2. When a partnership creditor becomes the creditor of the surviving 
partner.—When a partnership creditor surrenders the partnership note, 
and accepts the individual note of the surviving partner, granting an ex- 
tension of the day of payment, and taking a mortgage as security, he 
ceases to be a partnership creditor, and becomes the individual creditor 
of the surviving partner. 

3. The creditors of a partnership can not claim under and against a 
mortgage.—If the mortgage recites the substitution of the new note, and 
the surviving partner’s individual ownership of the property conveyed, 
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the other partnership creditors can not have it declared and foreclosed 
as a general assignment enuring to their equal benefit, by alleging that 
the partnership in fact owned an undivided interest in the property, 
which constituted all of its assets. They can not claim under and against 
the conveyance. 

4. Bill in equity ; remedy of partnership creditors.—If the partnership 
in fact owned an interest in the property conveyed by the mortgage, the 
remedy of the partnership creditors is a bill in equity founded on the 
dissolution and insolvency of the partnership, the insolvency and mis- 
application of the funds by the surviving partner, seeking to set aside 
the uses of the mortgage, and to have the assets marshalled and appro- 
priated according to equitable principles. 


Apprat from the Chancery Court of Barbour. 

Heard before Hon. Joun A. Fosrer. 

The bill in this case was filed in February, 1885, by John 8. 
Espy in his own behalf, and for such other creditors of Clark, 
Hart & Co. as should join in said suit, against Hugh M. Co- 
mer, as surviving partner of Bates & Comer, Henry C. Hart 
and others; and prayed that a mortgage executed by said Hart 
to said Comer be declared a general assignment for the benefit 
of all the creditors of the partnership of Clark, Hart & Co., of 
which said Hart was a member. 

The bill avers that on the 22d day of February, 1881, Henry 
C. Hart, as surviving partner of said firm of Clark, Hart & 
Co., executed and delivered to Hugh M. Comer, as surviving 
partner of Bates & Comer, his three promissory notes for the 
aggregate sum of $19,227.08, and to secure said notes executed 
a mortgage on the Chattahoochee warehouse, with other real 
estate. It is charged that said warehouse was the partnership 
property of said Clark, Hart & Co., and that said debt was an 
antecedent debt, and not contracted at the time of the execn- 
tion of the mortgage ; that said mortgage created a es 
in favor of said H. M. Comer, was substantially all the proper- 
ty of said partnership of Clark, Hart & Co., and that said mort- 
gage was a general assignment enuring to the benefit of orator 
and the other creditors of said partnership. 

Complainant was a creditor of Clark, Hart & Co., holding 
their certificate of deposit for $14,320.38, made May 21, 1878, 
which had not been paid. It was averred that the estates of 
each member of said firm were insolvent. 

The bill further alleges that under power of sale contained 
in the mortgage made by Hart to H. M. Comer, the said Comer 
advertised and sold said warehouse property on the 16th of 
November, 1883, and at said sale himself became the purchaser ; 
and prays that said sale be declared void. The bill also asks 
for the appointment of a receiver. 

Defendants demurred to this bill on the grounds: 1. That 
the said H. C. Hart had no right in law or equity, as one of the 
VoL. LXxx. 
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surviving partners of Clark, Hart, & Co., to execute the mort- 
gage sought to be declared a general assignment, the other 
surviving partner not joining therein. 2. That one of two 
surviving partners of a firm, can not, by executing a mortgage 
in his own name on partnership real estate, make a general 
assignment. 3. That before the commencement of this suit, 
the mortgage had been foreclosed, and has no existence, and 
is no lien or that complainant seeks to have declared a general 
assigninent, security on or against said property. 

The chancellor sustained No. 3 of these demurrers, and gave 
complainant thirty days in which to amend his bill. Com- 
plainant declined to amend, and his bill was dismissed for want 
of equity. From the action of the court in sustaining the de- 
murrer, and for dismissing his bill, complainant appeals. 


Puen & Merritt, for appellant. 
G. L. Comer, for appellees. 


CLOPTON, J.—On the dissolution of a partnership by the 
death of a member, the legal title, possession, control, and dis- 
position of the personal assets devolve on the survivor, for the 
purpose of paying the debts, settling its affairs, and distributing 
the surplus. He is regarded as occupying the relation of 
trustee for all interested—for the creditors, for himself, and for 
the representatives of the deceased—and possesses such powers 
as will enable him to execute the trust. If realty constitutes a 
part of the partnership property, the legal title to the deceased 
partner’s interest descends at law to his heirs; but in equity it 
is treated, in mahy respects, as personal estate, and as subject 
to the disposition of the survivor, so far as may be necessary to 
the payment of the debts, and the adjustment of the partner- 
ship accounts.— spy v. Comer, 76 Ala. 501. In Andrews v. 
Brown, 21 Ala. 437, it is substantially held, that though the 
surviving partner can not by his legal deed pass the legal title, 
yet as he is charged with the duty of paying the debts, he may 
mortgage the real property, and convey an equity, through 
which the heir may be compelled to convey the legal title. Tn 
Lang v. Waring, 25 Ala. 625, the rule thus broadly asserted is 
explained and modified, and the power of the surviving part- 
ner to mortgage the real estate is doubted. Expressing no in- 
tention to affirm the correctness of the former decision, it was 
held, that if the authority to mortgage was conceded, it is sub- 
ject to confirmation by a court of equity, and unless the con- 
veyance is such, as the court would have ordered or sanctioned 
if made under its own direction, it will not be upheld, nor the 
heir divested of the legal title. While the surviving member 
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of an insolvent partnership may make an assignment, just in 
all respects, and for the equal benefit of all the creditors, his 
power to give a preference to some of them, by a mortgage of 
partnership effects, is a question worthy of consideration, in 
view of its inconsistency with the equality generally observed 
in marshalling the assets of insolvent partnerships, and with 
the policy of our legislation in respect to general assignments, 
and the requirement of pro rata distribution in insolvent es- 
tates.— Hutchinson v. Smith, 7 Paige, 26. But this question 
we leave undecided, as the exigencies of the case do not neces- 
sitate its decision. 

The bill is a creditors’ bill, brought by complainant on behalf 
of himself and the other creditors of Clark, Hart & Co. The 
3m is, to have a mortgage executed by Hart to Comer in 

‘ebruary, 1881, declared a general assignment, so far as relates 
to a part of the real estate embraced therein, which for con- 
venience may be designated the warehouse property. Clark 
died in 1875, leaving Drewry and Hart surviving partners, the 
latter of-whom had, during the existence of the partnership 
and after its dissolution, sole control and management of its 
affairs. The allegations of the bill show sufficiently, that the 
warehouse property belonged to the partnership, constituting 
the larger part, if not the whole of the capital. It does not 
appear in whom the legal title was vested, whether in the firm 
or in the members as tenants in common. The Dill further 
alleges the insolvency of the firm, of Drewry, and of the re- 
spective estates of Clark and Hart, who have since died ; and 
that the warehouse property was substantially all the property 
of Clark, Hart & Co., at the time of the execution and deliv- 
ery of the mortgage. ; 

The rights of the parties depend on the question whether, 
on the allegations of the bill, the mortgage comes within the 
purview a operation of the statute, which declares: “ Every 
general assignment, made by a debtor, by which a preference 
or priority of payment is given to one or more creditors, over 
the remaining creditors of the grantor, shall be, and enure to 
the benefit of all the creditors of the grantor equally.”—Code, 
§ 2126. The pelicy of the statute is to prohibit discrimina- 
tions between creditors, by withdrawing from a.debtor the 
power to give preferences to one or more to the exclusion of 
the others. Whatever may be the form of the judgment, 
whether an assignment, or a mortgage, or other transfer as 
security for his debt, if it conveys substantially all of the 
debtor’s property not exempt from the payment of debts, and 
gives preference or priority of payment, it falls within the 
statute. It may be, that a transfer of substantially. all the 
partnership effects by a firm, giving preference to one or more 
VoL. LXxx. 
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creditors, is within the equitable construction and spirit of the 
statute, and enures to the benefit of all the firm creditors 
equally to the exclusion of the separate creditors. Conceding 
this, the inquiry remains, does the statute, in letter or spirit, 
include a mortgage, executed by a surviving partner in his own 
name, as security for his individual assumption of a debt of 
the partnership, which conveys real estate, declared therein to 
be owned individually by the grantor, but a part of which in 
fact belongs to the partnership and constitutes substantially all 
the property which the firm owned, but not transferring all of 
the separate property of the grantor? Is such mortgage, under 
the statute, a general assignment, so as to enure to the benefit 
only of the partnership creditors, to the extent of the partner- 
ship property? In determining this inquiry, we shall consider 
the character and effect of the arrangement under which the 
mortgage was given, and of the mortgage, which is made an 
exhibit to the bill, as shown by its statements and the pur- 
poses apparent on its face; no fraud, misrepresentation, or 
mistake being alleged; and shall omit any consideration of 
the fact, that Drewry, the other surviving partner, did not 
join in its execution; as he virtually ratified it, by subse- 
quently making to Comer a quit-claim deed to his interest. 
Clark, Hart & Co. were indebted to Comer, as surviving 
partner of Bates & Comer, in a large sum. At the time of 
the exeeution of the mortgage, Hart assumed the firm indebt- 
edness; took up the notes and acceptance of Clark, Hart & 
Co. by which it was evidenced ; gave his individual notes for 
the amount, with an extension of the times of payment; and 
made the mortgage to secure their payment, without any re- 
ference to his relation and authority as surviving partner, other 
than a recital that the purpose of the mortgage is to secure the 
payment of a debt, for which the mortgagor is liable as a 
member of the firm, and which he had assumed—a mere state- 
ment of the consideration of his individual notes. If the notes 
had been given by Hart as surviving partner, in renewal and 
extension of the original debt, they would not be binding on 
the other partners; though, in such case, the mortgage might 
be regarded in equity as security for the partnership debt, if 
otherwise just and equitable—Myatis & Moore v. Bell, 
41 Ala. 222; Lang v. Warden, 17 Ala. 145. But by the ar- 
rangement Hart, as an individual, assumed the partnership 
debt; the firm obligations were surrendered, and his notes ac- 
cepted in payment. The partnership debt was converted into 
a separate demand, and Comer did not thereafter occupy the 
position of a creditor of the firm, having a claim to the rights 
and equities of such creditor. He became and was the separate 
ereditor of Hart.— Bank of Mobile v. Dunn, 67 Ala. 381. 
22 
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The mortgage is executed by Hart in his own individual 
name. The warehouse property is described as formerly 
owned by Clark, Hart & Cos, but is declared in the mortgage 
to be Hart’s separate property, having the legal title to four. 
fifths, and the equitable right to one-fifth interest therein; 
and is mortgaged as such with covenants of warranty, except 
as against a prior mortgage. The other real estate conveyed is 
the separate property of Hart. The mortgage, then, is made 
by Hart as an individual,—not in his capacity as surviving 
partner, and does not purport to convey partnership property, 
or any interest therein. Hart asserts entire ownership of the 
lands and conveys them as his separate property, and as security 
for the payment of his*individual notes. The statute does not 
annul general assignments creating preferences ; but preserves 
them for the benefit of all the creditors equally, merely annul- 
ling the preferences expressed.— Danner v. Braver, 69 Ala. 
191. On the case made by the bill, the complainant seeks to 
sustain the mortgage as valid and legal, and elects to claim 
under it, only asking the enforcement of the trust, which the 
statute creates for the benefit of creditors. Admitting that the 
warehouse is in fact partnership property, nevertheless the 
grantor declares it is separate, and not partnership property. 
Claiming under it as a general assignment, the complainant 
can not “repudiate it so far as it passes rights to others which 
are inconsistent with independent, distinct rights to which he 
may be entitled.” Though he may have an equity, as a_part- 
— creditor, founded on rights independent of the mort- 
gage, he can not elect to accept the rights and benefits it con- 
fers, and, at the same time, ee its uses set aside, and the 
ay appropriated to other and different uses.— Moog 
v. Laleott, 72 Ala. 210; Hatchett v. Blanton, 72 Ala. 425. 
The complainant, claiming under, and asserting rights derived 
from the mortgage, is bound by its terms, and is estopped to 
deny the ownership and title of the mortgagor, as recited 
therein. The statute declares the uses, and the mort, 
should be read and interpreted, as if the statutory words,— 
“ shall be and enure to all the creditors of the grantors equally” 
—were incorporated. Had the grantor conveyed, professedly 
and in terms, a part as partnership and a part as separate prop- 
erty, being substantially all belonging to the firm, and giving 
preference to a former creditor, it may be, that, on the equt- 
table principle governing the appropriation of the assigned 
property to the respective classes of creditors, the mortgage 
would in equity be regarded as a general assignment in respect 
to the partnership property, enuring to the benefit of all the 
firm creditors. But if the mortgage is illegal, as an unauthor- 
ized preference between partnership creditors under a pre- 
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tended claim of individual ownership, or a fraud upon their 
rights, or a breach of the trust devolved by law on the surviv- 
ing partner; the complainant should apply to vacate it as to 
the partnership property, instead of coming in under it as a 
creditor, to whose benefit it enured. The remedy in such case, 
is a bill founded on the quasi lien of partnership creditors, 
arising in cases of dissolution by death, the supervenient insol- 
vency of the surviving partner, and his mismanagement and 
misapplication of the funds—not to have the mortgage de- 
clared a general assignment, but to vacate its uses, and have the 
assets marshalled and appropriated on the sermeawe - rules of 
equity, asserting rights independent and exclusive of the mort- 
gage. 

When a partner conveys, in his individual name, partnership 
property, the conveying instrument only passes his interest, 
remaining after the payment of the debts, and equalization of 
the accounts. If the warehouse is in fact partnership property, 
the mortgage only transfers Hart’s interest therein, and the 
mortgagee took it subject to the equities of the firm creditors, 
which they may enforce, as in the analogous case of the sale of 
a partner’s interest under execution at law.—Varley v. Moog, 
79 Ala. 148. Had there been averment and proof that the 
mortgage conveyed substantially all the property of Hart, we 
think, that under the broad language of the statute, it would 
enure to the benefit of his separate creditors, and the creditors 
of the insolvent partnership equally.— Bank of Mobile v. Dunn, 
67 Ala. 381. ithout such allegation the bill is without 
equity. 

Affirmed. 


Napier wv. Foster. 
Action on Detinue Bond; Plea of Set-Off. 


1. <A waiver by landlord of lien for current year no waiver of other lien. 
A waiver by a landlord, of his lien, in favor of another, for advances 
to be made his tenants to enable them to make a crop the current year, 
does not operate a waiver of the landlord’s lien in favor of an antece- 
dent debt of the tenant, except by consent of the landlord. 


Appkat from the Circuit Court of Bullock. 

Tried before the Hon. H. D. Crayton. 

This action was brought by appellant against appellee to 
recover damages on a detinue bond. To that suit appellee 
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put in a plea claiming a set-off which is fully set out in the 
opinion of the court. On the trial of the cause, the court, at 
the request of defendant, gave, among others, the following 
charge: “That if Napier waived his landlord’s lien on Sydney 
Jones and hands’ crops, in favor of Foster, and that Sydney 
Jones and hands agreed that the account of Vol. Ryas should 
be inclnded in the account by the consent of Sydney Jones 
and hands, then Sydney Jones and hands’ mortgage covered 
all the items in the account introduced as evidence; and whether 
Napier knew of or assented to the Vol. Ryas account being 
in the account against Sydney Jones and hands would make 
no difference, unless the waiver by Napier, if made, was upon 
condition that Foster would advance articles of certain other 
character.” To the giving of this charge plaintiff excepted, 
and assigns the same as error. 


J.T. Norman, and H. C. Tompkins, for appellant. 
Fracrn, Cunnineuam, and Warts, for appellee. 


STONE, C. J.—Sydney Jones and hands were tenants on 
the lands of George C. Napier for the year 1879, under a con- 
tract to pay him five hundred dollars rent. With the knowl- 
edge and approbation of Napier they agreed with Foster, a 
merchant, to advance supplies to them to enable them to make 
a crop for that year, and entered into a written agreement, 
note or crop lien, in which it was recited that said advance 
was obtained bona fide to enable them to make a crop in the 
year 1879, without which it would not be in their power to 
procure the necessary team, provisions and farming implements 
to make a crop. They also gave a mortgage on the crop and 
on a mule to secure such advances, and these instruments were 
a Sig recorded. To induce Foster to make these advances, 

apier agreed with him, among other things, to waive in his 
favor the landlord’s lien for rent, to the extent of five hun- 
dred dollars to be advanced. There is no material discrep- 
ancy in the testimony up to this point. The contracting 

arties differ in this: Napier’s version of the contract is, that 
1is waiver was given on the condition and agreement that 
Foster would advance up to the sum of five hundred dollars, 
and that he stopped short of that sum; thus leaving Napier to 
continue to supply them from his own means and resources. 
Foster testified he was to furnish no particular sum, but it was 
not to exceed five hundred dollars. No legal question is raised 
on this discrepancy. When the crop was gathered; Napier got 
possession of it, sold it, and converted the proceeds to his own 
use—some five hundred dollars—and Foster received nothing. 
VoL. LXxx. 
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In a suit by Napier against Foster on a moneyed demand, 
the latter relied on the foregoing claim as a set-off to the ex- 
tent, about five hundred dollars, he alleged he had furnished 
Jones and hands under said contract. One item of the account 
thus claimed as set-off was as follows: One Ryas, a laborer, 
was indebted to Foster in the sum of sixty one and 50-100 
dollars, on a past transaction. Jones desired toemploy Ryas as 
a laborer in his crop, but could not do so unless he would as- 
sume the Ryas debt, and consent to make it part of the ad- 
vance he was to receive from Foster. This was agreed to, 
and this item constituted part of the account he claimed in 
set-off. Napier swore this arrangement was made without his 
consent, while Foster testified it was with Napier’s knowledge 
and consent. The court, at Foster’s request, charged the jury 
that if this arrangement was made and agreed upon between 
Foster and Jones and hands, it made no difference whether 
Napier knew of or assented to it or not; the mortgage of 
Sydney Jones and hands would cover it, if Napier waived his 
landlord’s lien in favor of Foster. In this the Cireuit Court 
erred. Marcus v. Robinson, 76 Ala. 550. 

We can not perceive that charge four injured appellant, and 
lence we need not pronounce on its correctness. 

Reversed and remanded. 


Lawson et al.v. Alabama Warehouse 
Company. 


Bill in Equity to Set Aside Mortgage as Fraudulent. 


1. Fraud.—On the facts shown by the record, the court so far con- 
curs with the chancellor in the conclusion that the mortgage attacked 


’ for fraud is not shown to have been executed with any fraudulent intent 


on the part of the mortgagor; or, if it was, that the mortgagee partici- 
pated in such fraudulent intent. 

2. False recital a badge of fraud ; may be explained.—But a false reci- 
tal in a mortgage, as to the consideration, or indebtedness intended to 
be secured, is only a badge of fraud, and is susceptible of explanation ; 
and where the indebtedness is recited to be $5,000, as in this case, but 
it is shown that $2,800 only was loaned at the date of the mortgage, 
and the residue ($2,200) was to be advanced at times, and in sums, to 
suit the mortgagee’s convenience, this is a sufficient explanation, and 
relieves the instrument of any imputation of fraud. 


Apreat from the Chancery Court of Pike. 
Heard before Hon. Joun A. Foster. 


VoL. LXxx. 
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The bill in this case was filed by appellee, the Alabama 
Warehouse Company, against U. L. Jones and John R. Law- 
son, and seeks to have declared a mortgage executed by said 
Jones to Lawson fraudulent as to complainant. 

The bill sets out that U. L. Jones became indebted to the 
Alabama Warehouse Company in August, 1872, for one thon- 
sand dollars, money borrowed ; that this debt was reduced to 
judgment at the October term, 1874, of Pike Cireuit Court, 
execution issued, and returned “no property ;” that on the 11th 
of October, 1873, U. L. Jones executed a mortgage to appel- 
lant, John R. Lawson, to secure an-alleged indebtedness of tive 
thousand dollars due from said Jones to Lawson, due and pay- 
able ou the 11th day of December, 1874, conveying in the 
mortgage certain real estate in the town of Troy. The bill 
charges that the property contained in said mortgage consti- 
tuted all the available property belonging to said U. L. Jones 
that could be reached by execution at law; that the property 
conveyed was worth about twelve thousand dollars; that Jones 
was in failing circumstances; that there were a number of 
——— at the time, against him, and that these facts were 

nown to Lawson at the time of the execution of the mortgage ; 
it denies that Jones was indebted to Lawson in the sum of five 
thousand dollars, as alleged in said mortgage, which was exe- 
cuted for the purpose of hindering and delaying the creditors 
of said Jones. The bill prays that the mortgage be declared 
void, and the property embraced therein be declared subject to 
the debt of od a0 ae oy The proof showed that the alleged 
indebtedness of five thousand dollars was not actually due to 
Lawson, but that a part of said sum was advanced by Lawson 
to Jones at the time of the execution of the mortgage, about 
$2,800, and an agreement to advance the remainder in sums, 
and at times, to suit the convenience of said Jones; and that 
all of the five thousand dollars, except about three hundred 
and fifty dollars, had been in fact advanced to Jones by 
Lawson. 

Upon submission, the chancellor declined, upon the evidence, 
to declare that the mortgage was executed “ with the intent” 
to hinder, delay or defraud the creditors of the mortgagor, but 
held that the ostensible consideration being five thousand dol- 
lars, actually paid, when, in fact, there was only an agreement 
to pay, as to a large part of said sum, showed a secret reserva- 
tion for the benefit of the grantor, that could not be upheld, 
and rendered a decree vacating said mortgage as to complain- 
ants’ debt. From this decree defendant Lawson appeals, as- 
signing said decree as error. 


W. H. Parks, and Rice & Wixey, for appellants. 


VoL. Lxxx. 
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N. W. Grirrm, for appellee. 


SOMERVILLE, J.—We concur in the conclusion reached 
by the chancellor, in so far as he holds that the testimony fails 
to show satisfactorily that the mortgage in controversy, which 
was executed by Jones to Lawson, on the 11th day of October, 
1873, was made with any intention to hinder, delay or defraud 
the creditors of the grantor, or, if it was, that this fraudulent 
intent was participated in by the grantee. It is needless that 
we should attempt any review of the testimony bearing on this 

int. . 

M Bat we can not concur in the other view expressed in the 
chancellor’s opinion, in which he construes the conveyance to 
be one containing a secret trust for the benefit of the grantor. 
This conclusion is based solely upon the fact that there is a 
false recital of the consideration of the mortgage, or of the 
amount intended to be secured. The amount of indebtedness 
is stated to be five thousand dollars, due and payable on the 11th 
day of December, 1874. It is shown, in truth and in fact, to 
be only the sum of two thousand eight hundred dollars actually 
loaned at and before the date of the mortgage, and of two 
thousand two hundred dollars agreed to be loaned or advanced, 
at times and in amounts to suit the mortgagee’s convenience. 

The case is clearly not one of a simulated consideration, where 
the debt secured is intentionally recited to be larger than.it 
really is. If this were so, the conveyance would be void for 
fraud, as in //all v. Heydon, 41 Ala. 242. The rule is settled 
to be that false recitals of indebtedness in a mortgage, by exag- 
geration of the amount, are only prima facie evidence of fraud, 
and this presumption may be rebutted by showing fairness of 
intention on the part of the mortgagee. In other words, it is 
a mere badge of fraud, susceptible of explanation. This was 
decided in Stover v. Herrington, 7 Ala. 142, and the principle 
is elsewhere so recognized. This case was based on the decision 
of Chief-Justice Marsuaut, in Shirras v. Craig, 7 Cranch, 34, 
where the mortgage purported on its face to secure a debt of 
£30,000 sterling due to all the mortgagees. It was really in- 
tended to secure different sums due at the time to particular 
mortgagees, advances afterwards to be made, and liabilities to 
an uncertain amount. The court said: “It is not to be denied 
that a deed which misrepresents the transaction it recites, and 
the consideration on which it is executed, is liable to suspicion. 
It must sustain a rigorous examination. It is certainly always 
advisable fairly and plainly to state the truth. But if upon 
investigation the real transaction shall appear to be fair, though 
somewhat variant from that which is described, it would seem 
to be unjust and unprecedented to deprive the person claiming 
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under the deed, of his real equitable rights, unless it be in favor 
of a person who has been in fact injured and deceived by the 
misrepresentation.” In Summers v. Roos & Co., 42 Miss. 749; 
s. c. 2 Amer. Rep. 653, the objection was urged, as here, that 
the mortgage on its face purported to secure advances already 
made, while in fact it was really intended to secure future ad- 
vances as well as advances already made. The authorities are cited 
and reviewed showing the objection to be unavailing in every 
sound point of view. The present case, in our opinion, seems 
scarcely to be distinguishable from Lovelace v. Webb, 62 Ala. 271. 
There the mortgage recited, as one of the debts secured, the 
sum of three hundred dollars advanced on the day of the exe- 
cution of the instrument, to enable the mortgagor to make a 
crop. The proof showed that the sum was not then advanced, 
but there was merely a verbal agreement that it should be ad- 
vanced, as it ultimately was during the year. This was held 
to be sufficient constructive notice of the prior right, duty and 
liability of the mortgagees, and the validity of the instrument 
was accordingly sustained, the consideration proved being 
equally valuable and valid with the one recited. As said in 
Collier & Son v. Faulk et al., 69 Ala. 58, “all that can be re- 
quired is, that a mortgage designed to secure such future lia- 
bilities should describe the nature and amount of them with 
reasonable certainty, so that they may be ascertained by the 
exercise of ordinary diligence on proper inquiry.” The recital 
of the specific sum as already due was certainly sufficient to 
put subsequent purchasers or incumbrancers on inquiry. 1 Jones 
on Mort. §§ 364-367; Driver v. McLaughlin, 20 Amer. Dee. 
661, note. 

There is nothing in this case which brings it within any prin- 
ciple laid down in Sims v. Gaines, 64 Ala. 392. 

The chancellor erred in holding the mortgage in question to 
be void for fraud, and his decree is for this reason reversed, 
and the cause will be remanded. 


Cropton, J., not sitting. 
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Clark v. Spencer, eft al. 
Petition to Vacate and Set Aside Sale of Land Under Exe- 


cution Issued on Money Decree. 


1 Interlocutory decree from which appeal lies ; what is not.—The over- 
ruling of a demurrer, to a petition to set aside a sale of land under exe- 
cution, no other order being made in the case, is not one of the inter- 
locutory decrees from which an appeal is given by statute’ (Code, §§ 
3916, 3918, 3921-2); and an ane oe such decree will be dismissed, 
ex mero motu, by the court. 


Arreat from the Chancery Court of Greene. 
Heard before the Hon. Tuomas Cosss. 


G. B. Mosrey and Tuos. R. Routuac, for appellant. 


CLOPTON, J.—The interlocutory decrees and orders of the 
Chancery Court or Chancellor, from which the statutes author- 
ize an appeal, are those sustaining or overruling a demurrer or 
a plea to a bill in equity, or a motion to dismiss such bill for 
want of equity, or sustaining or dissolving injunctions, or ap- 
pointing a receiver. If the decree is not of either of the 
enumerated classes, it must be final before an appeal lies.—Code, 
$$ 3916, 3918, 3921, 3922. The present proceeding isa petition 
to set aside and vacate a sale uf land under an execution issued 
on a money decree. The appellant demurred to the petition. 
The court overruled the demurrer, and allowed the appellant 
thirty days in which to answer the petition, without making 
any — of the costs, or any further order in the case. 
From this decree the appeal is taken. It is not a final decree ; 
neither is it an interlocutory decree or order, from which an 
appeal can be taken. Without statutory authority, this court 
can not take jurisdiction of such appeal. Consent can not con- 
fer it, and to entertain it would be usurpation. We are con- 
strained to dismiss the appeal, ex mero motu.—Parrishv. Gal- 
loway, 34 Ala. 163; Hightower v. Kennedy, 11 Ala. 562. 
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Guy v. Lee. 
Motion to Dismiss Appeal. 


1. Appeal by married woman, without security for costs.—From any 
judgment or decree ‘‘subjecting to sale the separate estate of a married 
woman, or any part thereof,’’ she may prosecute an appeal without 
giving security for the costs, on making an affidavit of her inability to 
do so (Code, § 3930); but the statute does not apply, where a married 
woman institutes a statutory claim suit to try the right to property on 
which an execution against her husband has been levied, and the issue 
is found against her. 


Appxkat from the Circuit Court of Colbert. 
Tried before the Hon. Henry C. Speake. 


The opinion states the facts. 


CLOPTON, J.—With the submission of the cause, a mo- 
tion was also submitted to dismiss the appeal, on the ground 
that no security for the costs of appeal was given. 

The appeal is taken by a married woman, without giving se- 
curity for the costs, on affidavit that she is unable to give such 
security ; and is from a judgment of the Circuit Court, con- 
demning for the satisfaction of plaintiff's judgment property 
to which she interposed a claim under the statute. Section 
3930 of the Code provides, that whenever any judgment of 
the Cireuit Court, or any decree of the Court of Chancery, 
may be rendered, subjecting to sale the separate estate of a 
married woman, she shall be entitled to an appeal, without 
giving security for the costs, on making affidavit that she is 
unable to give such security. 

The general rule requires security for costs. The exceptional 
privilege in favor of married women, because of disability of 
coverture, is restricted, by the terms of the statute, to judg- 
ments and decrees which order or condemn to sale property as 
her separate estate. The judgment, from which the appeal is 
taken, did not condemn the property to sale as the separate es- 
tate of appellant; but, on the contrary, the jury, by their ver- 
dict, found that it was not her separate estate, and the court 
condemned it to the satisfaction of plaintiff's judgment, as the 
property of the defendant in execution. In suck cases, the 
general rule applies, and security for costs must be given, 
Cahalan v. Monroe, 65 Ala. 254. 


VoL. LXxx. 
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The motion to dismiss must be granted, unless, within thirty 
days, the appellant gives security for the costs of the appeal, 
which may be taken and approved by the clerk of the Circuit 
‘Court and certified to this court. 


Knox et al. v. Nall et al. 


Bill in Equity to Redeem Mortgaged Property. 


1. Credit on usurious debt by mortgagee.—When the mortgagee re- 
ceives mortgaged property from the mortgagor, to be credited at an 
agreed price on the mortgage debt, a subsequent abatement of the 
mortgage debt, on bill filed to redeem, on account of usury, will not en- 
title the mortgagee to a corresponding reduction of the credit ailowed. 


Aprrrat from Pike Chancery Court. 

Heard before the Hon. Jno. A. Foster. 

This was a bill filed by Jas. P. Nall and others to redeem 
certain mortgaged property, claiming that there was usury in 
the debt secured by the mortgage, and that the debt, purged of 
usury, had been paid. The bill avers that on March the first, 
1881, complainants executed and delivered their promissory 
note for eleven thousand dollars to respondents, C. J. Knox 
and others, who are appellants bere, and executed a mortgage 
on certain real estate in the town of Troy to secure the same; 
but that their real indebtedness, exclusive of usurious interest, 
was only about seven thousand dollars. It further shows that 
complainants conveyed the old Central warehouse to the mort- 
gagees, as a payment on said debt, for which they were to be 
credited with five thousand five hundred dollars on the 27th of 
August, 1881; and that on the 28th of July, 1882, by sale to 
mortgagees of the new Central warehouse, it was agreed that 
complainants’ debt should be credited with the further sun of 
six thousand eight hundred and ninety-five and 65-100 dollars. 
The bill sets out the various transactions constituting the con- 
sideration of their said note for eleven thousand dollars, and 
alleges that interest thereon had been charged by respondents: 
at 18 per cent. per annum. 

Respondents, in their answer, do not deny the usurious in- 
terest charged, but aver that complainants had executed a deed 
to C. J. Knox to said new Central warehouse on a recited con- 
sideration of six thousand dollars; but the record fails to show 
that the deed was offered in evidence. Respondents further 
claimed that the credit of $6,895.95 alleged to have been 
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agreed upon, on account of the new Central warehouse, was, a 
part of the whole mortgage debt due from complainants, and 
that if the whole was tainted with usury, this part of it should 
be scaled for usury, and complainants be allowed only such’ 
credit as should remain after disallowance of the usury in said 
sum. The cause was submitted for reference to the register, 
to ascertain and state the account between the parties. The 
register, in his report, allowed a credit upon complainants’ debt 
of six thousand eight hundred and ninety-five and 95-100 dol- 
lars on account of the new Central warehouse, and found the 
balance due respondents, seven hundred and sixty-five and 
78-100 dollars. To this report respondents filed their excep- 
tions, which were overruled by the chancellor, and respondents 


appealed. 
GarpNER & Wixey, for appellants. 


N. W. Grirriy, and W. D. Woon, contra. 


STONE, C. J.—The present bill was filed by appellees to 
redeem mortgaged real estate, and sets up usury in the debt 
secured, in part reduction of the amount claimed by the mort- 
gagee. What is known as the new Central warehouse was one 
of the pieces of property specified and conveyed in the mort- 
gage. By private agreement, that piece of property was sold 
and conveyed by the mortgagors to one of the mortgagees, 
Knox, in consideration of a credit of six thousand eight hun- 
dred and ninety-five and 95-100 dollars, to be entered on the 
mortgage debt. Taking the debt at its face value, and allow- 
ing this credit upon it, there would remain due and unpaid of 
the mortgage liability twenty-three hundred and fifty dollars. 
The answer admits the usury as charged, and hence there is no 
controversy as to the amount of unlawful interest embraced in 
the note and mortgage. The real and only contention in this 
case is, that inasmuch as this portion of the debt was paid in 
property, upon an agreement to enter, in consideration thereof, 
the stipulated credit on the debt, it must be treated, not as a 
sale of the warehouse at an agreed price, but as an exchange 
of one for the other in the condition in which they then stood ; 
and that if the debt is reduced by the elimination of the usn- 
rious interest, this will lead on!y to a corresponding reduction 
in the estimated value, or purchase-price of the warehouse. 
The register, in stating the account, ruled against defendants 
on the question above presented, and they filed exceptions to 
his report, as follows: 

“ First.—They except to so much of the register’s report as 
allows complainants a credit of six thousand eight hundred and 

VoL. LXxx. 
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ninety-five and 95-100 dollars, proceeds of the new Central 
warehouse : 

“Second.—Except to so much of the register’s report as 
shows a balance due on respondents’ note and mortgage of 
[only ¢] seven hundred and sixty-five and 78-100 dollars.” The 
chancellor overruled the exceptions, and confirmed the report. 

In the note, referring to the testimony relied on in support of 
the said exceptions, is the following language: ‘“ Respondents 
rely on * * so much of the deed executed by complainants 
to C. J. Knox, which recites the consideration of six thousand 
dollars as the amount paid for the new Central warehouse.” 
That deed is not in the record, and it is nowhere shown that it 
was Offered in evidence. There is no note of the testimony 
that was submitted to the chancellor, when he made the decree 
of reference. We are thus left, so far as this question is con- 
cerned, to the testimony of C. J. Knox and J. P. Nall, for no 
other witness sheds any light on it. 

There is no averment in the pleadings, nor is there any testi- 
mony, tending to show the money value of the new Central 
warehouse, other than the agreed sum for which credit was 
allowed for it. We have no data for affirming its valne was 
less than that. And scrutinizing the testimony pro and con, 
we do not find it satisfactorily proved, that there was any agree- 
ment, express or implied, that the transaction was other than 
it appears on its face to have been—a purchase of the ware- 
house at the agreed price and value of six thousand eight hun- 
dred and ninety-five and 95-100 dollars. It results that we are 
not clearly convinced the chancellor erred, and his decree must 


be affirmed. 


Bergan wv. Jeffries. 


Bill in Equity to Enjoin Action at Law. 


1. Mortgage of wife’s statutory estate a nullity—A mortgage by a 
married woman of her statutory separate estate, to secure the debt of 
her husband, is a nullity. 

2. Same ; a bill to enjoin suit on, without equity.—A bill to enjoin a suit 
on such mortgage is without equity, there being a good and perfect de- 
fense to the action at law. 

3. Same ; fraud does not give jurisdiction.—The fact that a fraud may 
have been perpetrated on the wife, would not give jurisdiction, without 
some other ground of equitable cognizance, where there is a plain and 
adequate remedy at law. 

4. Same ; when mortgaged property is real estate.—If the property mort- 
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gaged were real estate, instead of mere personalty, under the decisions 
of this court, the bill would not be without equity. 

4. Jurisdiction.—No jurisdiction can be derived from section 3757 of 
the present Code. 


Arrrat from the Chancery Court of Russell. 

Heard before the Hon. Jno. A. Foster. 

The bill in this case was filed by Mrs. Sarah J. Jeffries to 
enjoin an action of detinue, commenced in the Circuit Court of 
Russell county by the appellant, M. T. Bergan, who sought to 
recover certain personal property, named in a mortgage exe- 
cuted to him, signed with the names of appellee and her hus- 
band. The bill avers that the name of appellee was fraudu- 
lently signed to the mortgage ; that the property therein named 
was her statutory separate estate; and that the debt secured 
was the debt of her entaind. The bill prays for the cancella- 
tion of the mortgage, and that said Bergan be perpetually en- 
joined from proceeding against the property named therein, 
and for the surrender and cancellation of the note secured by 
the mortgage. Defendant demurred to this bill, on the ground, 
“that the case made by the bill sought no relief that plaintiff 
could not obtain upon trial at law of the pending action.” The 
chancellor overruled the demurrer, and granted leave to com- 
plainant to amend her bill, showing how she came possessed of 
the property, claimed as her statutory separate estate. 

The bill was submitted on pleadings and testimony, and the 
chanceller rendered a decree declaring the mortgage null and 
void, ordered a restoration to plaintiff of the property seized 
by appellee under the mortgage, with damages for its deten- 
tion. 

From this decree defendant appeals, and assigns the same, 
together with the decree overruling defendant’s demurrer to the 
original bill, as error. 


Warts & Son, for appellant. 
A. A. Dozier and W. J. Samrorn, for appellee. 


SOMERVILLE, J.—The bill is filed to enjoin an action in 
a court-of law, which was brought to recover certain specific 
personal property. The title of the plaintiff in that action, 
Bergan, was dependent on a mortgage purporting to have been 
executed by the appellee, Mrs. Jeffries. The bill states facts 
which, if true, show the mortgage to be absolutely void. It 
avers that the property purporting to have been mortgaged was 
the statutory separate estate of Mrs. Jeffries, and that her name 
was signed to it by her husband, then riving, without her 

2 


knowledge or consent, and that the debt was that of her hus- 
VoL. Lxxx. 
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band. Our decisions are uniform in holding such a convey- 
ance to be a mere nullity, even where executed with the full 
consent of the wife. This was a good and perfect defense to 
the action at law, and the bill was, therefore, without equity. 

This being the case, the fact that a fraud may have been per- 
petrated on the wife by the unanthorized use of her signature, 
would not give jurisdiction, because fraud alone, without some 
other ground of cognizance, does not authorize a party to seek 
redress in a Court of Chancery where he has a plain and ade- 
quate remedy at law.—Smith v. Cockrell, 66 Ala. 64; Dickin- 
son v. Lewis, 34 Ala. 643 ; Knotts v. Tarver, 8 Ala. 743. 

If the property mortgaged were real estate, instead of mere 
personalty, it may be that, under our decisions, the bill would 
not be without equity. But the reason of these cases has no ap- 
plication to void conveyances of personal property—J?yall v. 
Prince, 71 Ala. 66; Boyleston v. Farrior, 64 Ala. 564; Pee- 
ples v. Burns, 77 Ala. 290, 

It is obvious that no jurisdiction can be derived from section 
3757 of the present Code. That section on its face applies 
only to cases of ordinary equitable cognizance. Its language 
is that “Courts of Chancery shall take cognizance of cases in 
equity,” in the particular instances mentioned. 

The decree of the chancellor, granting relief to the com- 
plainant is erroneous and must be reversed, and a decree will 
be rendered in this court dismissing the bill. 


Adler v. Pin eé als. 


Trover. 


1. Proof of declarations of intestate in action against administrator. 
The statutory exclusion of testimony as to transactions with, or state- 
ments by, a deceased person, whose estate is interested in the result of 
the suit (Code, § 3058) extends to both the adversary parties; and 
where the effect of the testimony of an administrator as to declarations 
made by his intestate, explanatory of his possession of certain property, 
would be to increase the assets of the estate, such testimony is not ad- 
missible against the opposing party. 

2. Estoppel ; nature of, and when enforced.—The doctrine of estoppel 
has its origin in good morals, and in considerations of good faith, and its 
underlying principle is, that declarations or admissions, express or im- 
plied, made for the purpose of influencing the conduct of another, if the 
designed effect ensues, are conclusive upon the party making them; 
but an estoppel, being in its nature defensive, will not be used to ef- 
fectuate a gain, and will not be enforced further than is requisite to pro- 
tection from injury. 
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3. Same ; estoppel en pais ; what does not operate as.—Where an ad- 
ministrator demanded certain personal property as assets of his dece- 
dent’s estate, and it was surrendered to him by the parties in posses- 
sion without objection, or the assertion of any adverse title in them- 
selves, and it was appraised and included in the inventory of the ad- 
ministrator and subsequently sold under an order of the Probate Court; 
but prior to the sale the parties notified the personal representative of 
their claim to the property and warned him not to sell the same: Held, 
in an action of trover against the administrator, that while the delivery 
of the property, without asserting title, was a strong admission, it did 
not constitute an estoppel when the defendant was notified of the claim 
before a sale, and in time to prevent injury. Held, further, that while 
the administrator incurred a prima facie liability by having the proper- 
ty appraised and returned in his inventory, such prima facie liability 
is not available to him as a defense in the present suit as he was not 
concluded by the appraisement or inventory, but could have so amend- 
ed it as to omit the property on discovering that it did not belong to 
the estate. 


Appeat from Perry Circuit Court. 

Tried before Hon. Jno. P. Husparp. 

This was an action of trover brought by Martha J. Hudson 
and Loumalia Pin, against Emanuel Adler to recover damages 
for the conversion of a mule and cow ; and was commenced on 
Feb. 15, 1885. Issue was joined on the plea of not guilty; 
the trial resulting in a verdict and judgment for the plaintiffs. 
As shown by the evidence, plaintiffs deduced title to the prop- 
erty, the subject of the alleged conversion, by gift from their 
grandmother, Jennie Adams, who had acquired it by parol gift 
from her husband, June Adams. The plaintiffs and their grand- 
mother and the said Adams had long lived together on the same 
premises, and continued to do so until the death of Adams and 
his wife, which occurred in 1884. On the 23d October of 
that year, letters of administration on the estate of the said 
June Adams were granted to the defendant, Emanuel Adler ; 
and shortly thereafter, in his capacity as administrator, he de- 
manded of the plaintiffs the property in question, claiming it 
as assets of his decedent’s estate and subject to administration. 
In accordance with this demand, the mule and cow, the subject 
of the suit, were surrendered to the defendant, and appraised 
and included in his inventory ; and subsequently sold in pur- 
suance of an order of sale granted by the Probate Court. 
The evidence shows that at the time of defendant’s de- 
mand for the property, the plaintiffs interposed no protest or 
objection, and asserted no adverse title in themselves; but 
prior to the sale they notified the defendant of their claim and 
warned him not to proceed with the sale. 

As further shown by the bill of exceptions, the defendant, 
testifying in his own behalf, offered to prove that Adams, when 
about to obtain advances from the witness in the early part of 


the year 1884, “told him, defendant, that he had two mules on 
VoL. Lxxx. 
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said premises which were his, Adams’ property,” the plaintiff 
objected, the court sustained the objection, and the defendant 
duly excepted. Among other instructions, the court charged 
the jury, “that if the defendant demanded of the plaintiffs 
the property which belonged to the estate of Adams, and they 
delivered to him, as administrator, the mule and cow, as a part 
of said estate ; and he thereupon had the same appraised and 
included in his inventory, without objection on their part, and 
without any notice or information that they claimed any right 
or title to said property, or any part thereof, that yet, if the 
property really belonged to them, at the time, and if ‘they after- 
wards, and before the sale thereof by the administrator, noti- 
fied him that they claimed the same, and forbade the sale there- 
of, that they would not thereby be estopped from setting up 
their title, and recovering damages, if otherwise entitled to re- 
cover for the conversion thereof in this suit.” To this charge 
the defendant excepted ; and here assigns the same (with other 

grounds of error not insisted on in argument), and the refusal 
of the court to admit the declarations of appellant’s intestate, 
explanatory of his alleged possession of the property, as error. 


3rooxs & Roy, for appellant. 
J. W. Busu, contra. 


CLOPTON, J.—While it is admissible to prove the declara- 
tions of a party in possession of property, as explanatory of his 
possession, they must be proved by a witness competent to tes- 
tify. As an exception to the competency of parties as wit- 
nesses, the statute provides: ‘ Neither party shall be allowed 
to testify against the other, as to any transaction with, or state- 
ment by, any deceased person whose estate is interested in the 
result of such suit.” The effect of the testimony of the defend- 
ant, which was excluded by the court, would have been, if be- 
lieved, to increase the amount of the assets of the estate. In 
such case, the personal representative is incompetent to testify, 
as against the other party, to transactions with, or, statements 
by his intestate. The exclusion extends to both the adversary 
parties. —Code, § 3058; Dunlap v. Mobley, 71 Ala. 102. 

The only other assignment of error, insisted upon in argu- 
ment, is the charge of the court, relating to the question of es- 
toppel. On the “hy othesis of the instruction as given, the 
question arises, whether the plaintiffs are estopped from prov- 
ing their title and ownership in this suit, because when the de- 
fendant, as administrator, demanded of them the property 
which belonged to the estate of his intestate, they delivered to 
him the property in question as a part of the estate, and he 
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thereupon had it appraised and included in his inventory with. 
out objection from the plaintiffs, and without notice, that they 
claimed the property, but was notified of their claim before a 
sale? 

The doctrine of estoppel is founded upon the primary and 
ultimate aims of the law—the redress of wrong, the prevention 
of fraud, and the promotion of the ends of justice. Having its 
origin in good morals and in considerations of good faith, its 
operation and effect are useful and beneficent, when its appli- 
cation is confined to cases, where it is manifest, that the acts or 
statements, on which another has relied and acted, can not be 
retracted, “without a breach of faith on the one hand, and 
injury on the other.” The underlying principle is, that declar- 
ations, or admissions, express or implied, made for the purpose 
of influencing the conduct of another, if the designed effect en- 
sues, are conclusive upon the party making them. What one 
person has induced another to believe and act on to his detri- 
ment, will, as between them, be regarded as true. But an es- 
toppel, being in its nature defensive, will not be used to effect- 
uate a gain; and will not be enforced, further than is requisite 
to protection from injury.—2 Simith’s Lead. Cases, 858 to 865. 

An essential element of an estoppel is injury, as the legal 
result of the wrongful acts, or admissions, or of culpable silence. 
The rule of estoppel only precludes from alleging and proving 
the truth, when to gainsay the assertions or admissions, on 
which the other party has relied, and which have induced a 
particular course of action, will result in injury. To raise an 
admission from the rank of evidence to that of an estoppel, it 
must not only be inconsistent with the evidence proposed to be 
given in a subsequent controversy, but must also have so influ- 
enced the conduct of the other party, that loss or injury will 
result from allowing the evidence to be vavele-eodh fan, ~~ Ae v. 
Hampton, 37 Ala. 342; Patterson v. Lyttle, 11 Penn. St. 53. 
It is claimed that injury has resulted from the conduct of the 
plaintiffs, because the defendant, acting on their conduct and 
silence, had the property appraised and included in his inven- 
tory, thereby incurring a liability to account for its value to 
those interested in the estate. McCravey v. Remson, 19 Ala. 
430, is cited and relied on. It is true, that in the opinion the 
estoppel is-based on the facts, that the executor acted on the 
admissions of the legatee, who delivered the slave to him on 
his demand, had her appraised and inventoried, and rendered 
himself liable to account for her value to those interested in 
the estate, from which liability he had not been discharged. 
The material fact, that the legatee, who delivered the slave, 
subsequently hired her from the executor, is not mentioned or 


referred to. Having obtained possession by a contract of hir- 
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ing, and by recognition of the right of the executor, he would 
not have been permitted, without having first surrendered pos- 
session, to set up an adverse title; and the estoppel applied to 
the vendee, to whom he sold the slave, while thus holding pos- 
session. On the facts of the case, the conclusion of the court 
was correct, though based on insufficient reasons. The only 
authorities cited to support the opinion are cases of bailment. 
The injury, requisite to make the estoppel effective, must be 
the legal and proximate result of the acts and silence of the 
plaintiffs—injury, which can not.be avoided, if they are allowed 
to gainsay the admissions, implied from their delivery of the 
property as a part of the estate, without claim or objection. If 
the injury consists in a liability incurred, it must be a fixed lia- 
ability, from which the defendant can not be discharged, if the 
plaintiffs are allowed to prove their title. To constitute a re- 
quisite element of estoppel, the loss or injury must be the result 
of the co-operative influence of the wrongful conduct or admis- 
sion, and of the unsuccessful assertion, and proof of the true 
title, and real ownership. If the defendant can be restored to 
his original condition without detriment, an estoppel does not 
arise.— East v. Dolihite, 72 N. C. 562. By having the prop- 
erty appraised and returned in the inventory, the defendant 
incurred a prima facie liability. He is not concluded by the 
appraisement or inventory ; but may amend it so as to omit the 
property if it does not belong to the estate.-—Me Williams v. 
Ramsey, 33 Ala. 813. A judgment against him for the recov- 
ery of the property in favor of the plaintiffs, as the real own- 
ers, will, in the absence of fraud or collusion in its rendition, 
protect him against any liability, with which those interested 
in the estate may seek to charge him. The assertion and proof 
of their title and ownership, and in consequence a recovery of 
the property, operates to maintain rights thus judicially ascer- 
tained to be valid, and at the same time to defeat or aveid the 
prima facie liability of the defendant and any injury that might 
otherwise result. And the estate is no€ prejudiced by the loss 
of property, which did not belong to the decedent. However 
false the admissions, or wrongful the conduct, an estoppel will 
not be enforced, unless necessary to prevent an innocent person 
from loss, by having been misled, or a guilty party from gain- 
ing an undue advantage. An estoppel is unfounded, when the 
successful assertion and proof of the truth itself arms the other 
party with security and protection against loss or injury. To 
enforce an estoppel, in such case, would constitute it an instru- 
ment of gain; and carry it further than justified by the neces- 
sity to prevent injury. The acts and silence of the plaintiffs 
created an estoppel from maintaining an action against the de- 
fendant for having taken possession of the property; and if he 
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had sold it before notice of their claim, they would have been 
estopped from alleging and proving their title. But, while 
the delivery of the property without asserting title is a 
strong admission, it does not rise to the dignity of an estoppel, 
when they notified the defendant of their claim before a sale, 
and in time to prevent injury. 


Affirmed. 


State v. Vance. 
Indictment for Larceny. 


1. Attempted fraud in procuring testimony; when properly considered 
to disadvantage of party attempting same.—If a party attempts to practice 
a fraud on the court, by procuring, or assisting to procure, testimony 
which he knows to be false, this is a circumstance which the jury may 
properly consider to his disadvantage; but, to justify a charge invok- 
ing this principle, there must be evidence tending to show such pro- 
curement of false testimony, and mere conflict of testimony as to some 
of the facts of the case is insufficient (Beck v. State, ante, p. 1). 

2. Abstract charge; when reversal worked by.—An abstract charge, 
even though it assert a correct legal proposition, will work a reversal 
if it probably misled the jury. 


Apprat from Bibb Cirenit Court. 

Tried before Hon. J. E. Coss. 

The appellant, Buck Vanee, and Bill Wyatt were jointly 
indicted at the Spring term, 1885, of said court for the offence 
of grand larceny—the subject of the alleged larceny being two 
hogs the property of one George Randolph. The said Wyatt 
escaped from custody shortly after his arrest, and the appellant 
was convicted of the offence charged, under a plea of not 
guilty, at the ensuing Fall term of said court. The facts 
necessary to an understanding of the point adjudicated by the 
court are sufficiently indicated in the opinion. 


Name of appellant’s counsel not disclosed by the record. 
T. N. McCretian, Attorney-General, for the State. 


OCLOPTON, J.— The only error, apparrent from the record, 
consists in the general charge, where the court instructed the 
jury: “If the defendant had knowingly and wilfully procured 
facts material to his defence to be sworn to, which he knew 
were false, this might be considered as a circumstance against 
VoL. LXxx. 
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the defendant in weighing the evidence, and may be a pre- 
sumption against him ; but this is a matter for the jury, to be 
considered or not as they determine in view of the whole evi- 
dence.” In Beck v. State, ante, p..1, a charge, the same in 
substance, was given. The only incidents of the trial, which 
raised the legal proposition of the charge, were conflicts in the 
testimony on questions of fact. It was held, that the charge 
was abstract, and that an abstract charge, though asserting a 
correct legal principle, if it probably misled the jury, will 
work a reversal. And further; that it authorized the jury to 
draw an inference, when there was no testimony from which 
it could be drawn. The record in the present case purports 
to set ont all the evidence. The only circumstances shown, on 
which to base the legal proposition of the instruction, are a 
conflict as to an interview between Wyatt and the defendant 
near the oftice of the justice, and a discrepancy between two 
of defendant’s witnesses, as to the time he killed his hog. The 
charge asserts a correct principle, applicable when there is any 
evidence tending to show there has been the procurement of 
false testimony, but mere conflicts of testimony as to some of 
the facts of the case are insufficient. On the authority of 
Beck v. State, supra, the judgment must be reversed. 
Reversed and remanded. 


Barclay, Assignee, ef al. v. Spragins, 
Administrator. 


Appeal from Interlocutory Decree Sustaining Demurrer to 
Cross- Bill. 


1. Appeal from interlocutory decree sustaining demurrer to cross-bill; 
when does net lie.-—An appeal does not lie from an interlocutory decree 
sustaining a demurrer to a cross-bill, without an order dismissing it ; 
and such appeal will be dismissed by the coart ex mero motu, notwith- 
standing a joinder in error. (Overruling Brooks v. Woods, 40 Ala. 538). 


Aprpreat from Madison Chancery Court. 

Heard before the Hon. 8. K. McSpappen. 

The bill in this cause was filed by appellee as the adminis- 
trator de bonis non and cum testaments annexo of Samuel W. 
Coon, deceased, seeking to enforce a charge of three thousand 
dollars upon lands devised by his testate, Samuel W. Coon, to 
Mildred A. Barclay for life, subject at her death to said charge 
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of three thousand dollars to be paid to the personal representa- 
tive of said Coon, for the benefit of his estate. The bill alleges 
the death of said Mildred A. Barclay, and the demand by com- 
plainant of the heirs-at-law and distributees of said testate for 
the payment of said sum, but that said heirs-at-law are in pos- 
session of said land, refuse to pay said sum, or to surrender 
the possession of said land to complainant, and that they own 
no property or estate subject to complainant’s claims, except 
the said devised lands. 

The bill prays for a-decree establishing a lien upon said land 
for $3,000.00, with interest, and that the same might be sold 
for the payment of said sum. Defendants answered the bill, 
and one Alfred F. Barclay filed his petition asking to come in 
as a party defendant, and propounds a claim to one-third in- 
terest in the lands in controversy, as the assignee in bankruptcy 
of Anderson M. Barclay, who, it is alleged owned said interest 
unaffected by the charge sought to be fixed upon the whole of 
said lands by the will of complainant’s testate. Said Barclay, 
answering, prays that his answer may be taken as a cross-bill 
against complainant. To this answer and cross-bill appellee 
demurred, assigning a number of grounds of demurrer, and 
also moved to dismiss said cross-bill for want of equity. The 
chancellor sustained the demurrer, and from this action or rul- 
ing this appeal is taken. 


R. W. Waker, for appellant. 
D. D. Survey and R. E. Spraaetins, contra. 


SOMERVILLE, J.—The appeal in this cause is taken from 
an interlocutory decree of the chancellor sustaining a demurrer 
to a cross-bill, without any order of dismissal or other disposi- 
tion of it. 

Such a decree is manifestly interlocutory and not final, and 
no appeal from it will lie to this court, unless it can be sus- 
tained as coming within the influence of section 3918 of the 
present Code. In Parish’s Adm’r v. Galloway, 34 Ala. 163, 
it was held that an appeal would not lie from a decree dismiss- 
ing a cross-bill and continuing the original cause, because such 
a decree is not final. The case of Brooks v. Woods, 40 Ala. 
538, where such an appeal was sustained, on the ground that 
the appellee had joined in the assignment of error, was de- 
cided without proper consideration, and can not be sustained. 
The question is jurisdictional, and consent can not confer juris- 
diction on the subject-matter, in matters appellate, any more 
than in those original. 

Vou. Lxxx. 
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There are but three classes of interlocutory decrees from 
which appeals are now authorized to be taken under section 
3918 of the Code of 1876: (1.) Decrees sustaining or overrul- 
ing a demurrer to a bill in equity. (2.) Decrees sustaining or 
overruling a plea to such bill. (3.) Decrees sustaining or over- 
ruling a motion to dismiss such bill for want of equity. Code, 
S$ 3918, 3916. 
~ A cross-bill, in our opinion, is not “a bill in equity” within 
the meaning of the statute. The reference is very clearly to 
original bills. The purpose of the statute is to facilitate the 
speedy decision of chancery causes, and to diminish the costs 
of litigation, a large portion of which accrues from the taking 
of testimony.— Winn v. Dillard, 60 Ala. 369; Hightower 
v. Kennedy, 11 Ala. 362. It is not intended unnecessarily to 
multiply appeals, nor would the most liberal view of it au- 
thorize a construction which would split up a chancery cause 
and adjudicate its equities by piecemeal. Hence the nature 
of the interlocutory decrees from which appeals are authorized. 
They go to the merits of the whole cause, and not a mere 
fractional part of it. If the bill states the true case, as must 
be presumed on demurrer or motion to dismiss for want of 
equity, an interlocutory ruling may result in ending the litiga- 
tion, in the absence of any amendment made or proposed 
the party losing. So with a ruling on the sufficiency of a plea, 
which is tested by demurrer. 

These reasons have no application to a cross-bill, which often 
is only a mode of defense to the original bill, and the fate of 
which is not necessarily decisive of the main suit. “It may 
fail for want of necessary averments, or defect of proof, and 
still the complainant in the original bill may obtain no relief 
for want of equity in his bill, or for a like defect of proof.” 
Parish v. Galloway, 34 Ala. 163, supra. 

We are of opinion that an appeal from a decree sustaining 
a demurrer to a cross-bill is not authorized by section 3918 of 
the Code. The case of Winn v. Dillard, 57 Ala. 167, hold- 
ing a contrary view, is hereby overruled. We have no juris- 
diction of the appeal, and must ew mero motu dismiss it. 
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Linn v. McLean. 
Bill in Equity to Enforce Vendor's Lien on Land. 





1. Statute of frauds as to contracts for sale of land; acceptance bu at- 
torney.—In a bill to enforce a vendor’s lien, alleging that the defend- 
ant’s election to purchase, under the option reserved to him by the 
contract, was manifested by a letter written by his attorney, it is not 
necessary to allege that the attorney had written authority to accept; 
and the averment that he was ‘‘duly authorized’’ not being denied, no 
question arises under the statute of frauds. 

3. Option to purchase ; when contract of sale is complete-—When one 
party offers to sell, and allows the other twelve months within which to 
elect whether he will purchase; if the latter elects to purchase within 
the given time, and gives notice of his election, the contract then be- 
comes mutually obligatory, and a court of equity will decree specific 
performance in favor of either against the other; but, if the acceptance 
is conditional, or introduces an alteration or modification of the original 
proposal, the contract is not complete until the other party has signi- 
fied his assent to the change. 

3. Negotiations through the mails.—When the parties reside in differ- 
ent places, and conduct their negofiations through the mails, an offer or 
acceptance can not be retracted after it has been posted ; and where the 
vendor and the attorney of the non-resident purchaser, through whom 
the negotiations were conducted, were in the same city negotiating in 
person, a letter posted by the attorney on the last day allowed for an 
election, declaring his acceptance, binds his client from the time it is 
posted, although it may not bind the other party until received. 

4. Revocation of acceptance.—A subsequent interview between the 
parties, on the day the letter was posted, can not be considered a revo- 
‘ation of the acceptance therein expressed, when the subject of the in- 
terview was a pending adverse suit for the land, and no allusion was 
made to the letter by either party. 

5. Execution of conveyance, and payment of purchase-money.—A pur- 
chaser is not bound to accept aconveyance, the covenants of which are 
broken eo instanti on its execution; nor will he be compelled to 
accept a deed from his vendor, when an adverse claim to the land has 
been asserted, and the suit is still pending and undetermined. 

6. Bill to enforce vendor’s lien, when conveyance has not been executed. 
In a bill to enforce a vendor’s lien, when no conveyance has been exe- 
cuted to the purchaser, and the payment of the purchase-money is to 
be contemporaneous with the execution of a conveyance, the complain- 
ant must allege that he is ready, willing and able to execute a good and 
sufficient deed ; and if it appears that an adversary suit for the land is 
then pending and undetermined, the bill is prematurely filed. 

7. Bill in nature of specific performance ; inquiry as to title.—Though 
the vendor’s bill, in such case, can not be maintained strictly and solely 
for the purpose of enforcing his lien on the land, it may be maintained 
as in the nature of a bill for specific performance, under which it is suf- 
ficient that he is able to make a good title at any time before final de- 
cree; and in granting specific performance, and compelling the pur- 
— to accept a conveyance, the court may hold the land bound for 
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the purchase-money, and order a sale on default of payment within a 
reasonable time; yet, the sufliciency of the tithe being denied, and not 
being conclusively established by a single judgment against the adverse 
claimant (Code, § 2969), an inquiry into the title should be first ordered 
and made, and the court should be satisfied as to its sufficiency. 


Arrrat from the Chancery Court of Elmore. 

Heard before the Hon. 8. K. McSpappen 

The bill in this case was filed on the 20th March, 1885, by 
William S. McLean, against J. J. Linn, and sought to enforce 
an alleged vendor’s lien on land for the unpaid purchase-money. 
The tract of land contained about sixty acres, and was described 
as “the north half of the south-west quarter of section 31, town- 
ship 18, range 17, except twenty acres taken off the east side 
of said land in a strip, whose western boundary shall be parallel 
with the said eastern line.” 

On the 13th February, 1884, the complainant sold to said 
Linn, and conveyed by deed, in which his wife joined, “all the 
ochre in, on or under the said tract of land, which said J. J. 
Linn shall mine or take out of the land, between now and the 
Ist day of January, 1887,” together with the right to enter on 
and use the land, so far as might be necessary for the purpose 
of mining for the ochre, storing and removing it, and to erect 
suitable buildings. The consideration recited was the payment 
of $1,000 cash in hand, and the payment of a royalty of seven- 
ty-tive cents per ton for all the ochre dug and removed ; and 
the deed contained a stipulation in these words: “In consid- 
eration of the premises, we and each of us agree and bargain 
with said J. J. Linn, that he may, at any time within twelve 
months from the date hereof, purchase ‘said sixty acres of land, 
ochre and other minerals, for the sum of $7,000, in addition to 
the said sum of $1,000 paid by said Linn on the delivery of 
these presents ; and on such payment being made, we bind our- 
selves, our heirs, executors and administrators, to make and de- 
liver to said J. J. Linn a warranty deed in fee simple to the 
said lands.” The deed contained, also, full covenants of war- 
ranty. 

Linn entered on the land under this contract, and dug and 
removed ochre, and, as the bill alleged, “before the time lim- 
ited by said contract [had expired], availed himself of the pro- 
vision authorizing a purchase of said land at the price named, 
and notified complainant that he elected to purchase , said 
land, as provided in said contract ; which notification was in 
writing, and in words and figures as follows.” The writing 
here set out in the bill is a letter signed by Chas. P. Jones, “as 
attorney for J. J. Linn,” dated at Montgomery, Feb. 13th, 
1885, addressed to the complainant, and in these words: “I 
desire to inform you that, under the contract between yourself 
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and Dr. J. J. Linn, on the 13th day of February, 1884, he 
takes the option of purchase, and is ready to comply whenever 
you give him a good title to the land, as your contract. binds 
you to do. Your contract binds you to deliver to Dr. Linn a 
warranty deed in fee simple, and he looks to you for a perfor- 
mance of your contract, and expects compliance on your part.” 
The bill alleged that, at the time this letter was written, “said 
Chas. P. Jones was the duly authorized attorney of said Linn 
to notify complainant of such election ;” that complainant “‘ac- 
cepted said election of purchase, and called on said Linn, soon 
after the receipt of said letter, and offered to execute the deed 
required, and demanded payment of said $7,000; that said 
Linn refused to pay the same, and informed complainant that 
he would not pay the same, even if your orator delivered to 
him the deed required in said notice ; that afterwards, on the 
25th February, 1885, notwithstanding said refusal by said Linn, 
complainant and his said wife executed a deed with full cove- 
nants of warranty, conveying said land in fee simple to said 
Linn, and tendered the same to him, through his said attorney, 
Chas. P. Jones, and demanded payment of said purchase price, 
$7,000 ; but said Jones, for said Linn, refused to pay said 
money, and said Linn still holds said lands,’ &c. On these 
averments, the bill prayed that a lien for the payment of said 
$7,000, with interest, be declared in favor of the complainant, 
and that the land be sold for the payment of the same. 

The defendant filed an answer, in which was incorporated a 
demurrer, specifying as grounds of demurrer—lIst, that “the 
bill shows defendant went into possession of the land under a 
lease, and not as ‘a purchaser;” 2d, that the bill does not set 
forth a contract of purchase; 3d, that the letter of Jones “is 
not sufficient to bind either party as to the purchase or sale of 
_ said land, under the written contract set out;” 4th, that said 
letter “was not sufficient to bind complainant to convey said 
lands, nor to divest him of either the legal or equitable title 
thereto ;” 5th, because said letter, “construed most strongly 
against this respondent, was a mere agreement to purchase, 
and not a purchase ;” 6th, “because the bill makes no case for 
the enforcement of a vendor’s lien, or for the specific perfor- 
mance.of any contract enforceable in equity.” 

The material averments of the answer are contained in the 
following extracts: “Respondent admits that the third para- 
era h of the bill contains a correct copy of a letter from Chas. 

. Jones, as attorney for this respondent, to said McLean, dated 
Feb. 13th, 1885. Respondent avers that said letter was writ- 
ten and deposited by said Jones in the post-office, at Mont- 
gomery, about 9 o’clock in the morning of Feb. 13th, 1885; 
that after the mailing of said letter, and before the said Me- 
VoL. LXxx. 
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Lean knew either of its existence or its contents, said Jones and 
C.O. Nash, the agent of this respondent, who had in his pos- 
session, as such agent, checks for the money to comply with 
said contract, met said McLean at the office of J. M. Falkner, 
in the city of Montgomery, and had a conversation with him 
in regard to the purchase of said land; that said McLean was 
then and there informed that said Nash had the money, and 
was ready to purchase for this respondent, if said McLean 
would make him a good and sufficient title to said land, which 
should be satisfactory to his attorney, but that respondent 
would not purchase while the suit of Ellen M. Smith, which 
had been filed against said Nash and this respondent to recover 
forty acres of said land, was pending and undetermined ; and 
respondent avers that said McLean was then asked to extend the 
option until the termination of the said suit, which he refused 
to do, and demanded that the money must be then paid, if 
respondent wanted to purchase, or the said contract would 
stand as it was without variation ; and for this reason respond- 
ent would not pay said money, nor buy said lands. Respondent 
denies that said McLean ever acknowledged the receipt of said 
letter, and denies that said McLean, before or after he received 
said letter, ever called on him, or offered,to execute any deed : 
and he denies that said McLean ever demanded of him said 
$7,000, or had any conversation with him on the subject. Re- 
spondent avers that, on said 13th February, said McLean met 
C. O. Nash and said Chas. P. Jones, in the office of J. M. 
Falkner, in the city of Montgomery, and came to said Jones, 
with whom he had held a conversation on the day previous, 
and said he was ready to execute a deed, if the money was then 
paid; that he was then again informed that suit had been 
brought against respondent for a portion of the land, and that 
respondent, not being satisfied with the title offered, would not 
purchase unless McLean would give him some security to save 
him harmless against the pending suit. Said McLean then 
stated to said Jones, that the option in said contract expired 
that day, and that he would not execute any deed unless the 
money was paid that day ; and he was then informed by said 
Jones, who at that time represented this respondent, that he 
could not advise respondent to purchase said lands in the state 
of the title at that time. Said McLean was informed in this, 
as in the former conversation, that unless he would extend the 
time in which respondent might purchase, he could not run the 
risk of the law suit, and would not buy the property. And re- 
spondent avers, that he never has, nor has any one for him, in 
any way signified his election of his right to purchase, and 
based his refusal to pay solely on the ground of the pendin 
suit ; but that he declined to purchase because he did not wis 
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to run the risk of a law-suit, and therefore did not pay the 
money because he declined to purchase. Said McLean well 
knew on said 13th February, 1885, that respondent never in- - 
tended any purchase, and meant to remain in possession of said 
land, and has remained in possession since that time, claiming 
the right to do so under said lease, and has never set up any 
title in himself save as lessee.” 

The chancellor overruled the demurrer to the bill, and, on 
tinal hearing on pleadings and proof, rendered a decree for the 
complainant ; and his decree is now assigned as error. 


Warts & Son, J. M. Fatxner, and C. P. Jones, for ap- 
pellant. 


Gunter & Braxey, contra. (No briefs on file.) 


CLOPTON, J.—The stipulation of the contract of February 
13, 1884, giving appellant the right to purchase at any time 
within twelve months, may be regarded as an offer to sell, con- 
tinuing and extending through the stipulated time ; and, being 
supported by a sufticient consideration, it is not subject to revo- 
cation. If not accepted within the time limited, the proposal 
is withdrawn by its own limitation ; but, though the agreement 
is unilateral, if accepted within the twelve months, it becomes 
mutually obligatory, and such as a court of equity will, in a 
proper case, enforce specific performance against either party, 
in favor of the other.— Willard v. Tayloe, 8 Wal. 557. 

The bill is brought by appellee, to enforce a vendor’s lien 
for the payment of the purchase-money. Whether or not 
there was a binding acceptance, is the main matter of contesta- 
tion between the parties. The complainant claims; that the 
acceptance was made February 13, 1885, by a letter of that 
date written by the attorney of the defendant, a copy of which 
is set out in the bill. The letter substantially informs com- 
plainant that defendant takes the option to purchase, and is 
ready to comply whenever a good title to the land is made. 
The exercise of the option to purchase is express ; compliance 
being conditioned on a good title being given. 

It is-urged in argument, that as the authority of the attorney 
is not shown to have been in writing, the defendant is not 
bound by the election. The bill alleges that the attorney was 
“duly authorized ;” and as an averment that he was authorized 
in writing is not requisite, the question can not be raised by 
demurrer. The answer admits the writing and mailing of the 
letter, and the correctness of’ the copy contained in the bill; 
and states that the attorney represented the defendant.in the 
negotiations then pending for an extension of time, in which 
VoL. LXxx. 
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to exercise the option to purchase. The facts requisite to the 
defense of the statute of frauds are not alleged. The authority 


of the attorney is not put in issue; and the question is not 


properly presented for our decision. 

It is further insisted that the election was revoked before 
the letter was received by complainant. The letter was posted 
at Montgomery, in the morning of the day on which it was 
written. Generally, posting a letter is not a delivery to the 

erson to whom it is addressed. Actual receipt is necessary. 

he rule, that when the parties reside at different places, and, 
from considerations of convenience or necessity, negotiate by 
correspondence through the mails, neither the one making an 
offer, nor the party accepting, can retract after the acceptance 
is posted, does not apply. “The rule is restricted to cases 
where, by reason of general usage, or of the relation between 
the parties to any particular transaction, or of the terms in 
which the offer is made, the acceptance of such offer through 
the post is expressly or impliedly authorized.”.—1 Benj. on 
Sales, § 45; 1 Whar. Con. § 19. -Though the defendant re- 
sided in Minnesota, it appears from the evidence that, from the 
date of the letter, until the 20th of March, with the exception 
of four or five days, he was in Montgomery or its vicinity, 
where both the attorney and complainant resided. Negotia- 
tions in person between the attorney and the complainant were 
had on the day preceding, and on the same day, subsequently 
to the mailing of the letter. There is neither express nor im- 
plied authority to accept through the mail. The defendant, 
however, having adopted such mode to exercise his option, and 
to notify complainant, must be held bound thereby, though it 
may not bind complainant unless and until the letter was actu- ’ 
ally received. But when received, the acceptance is complete 
on the part of defendant, unless it contains a modification or 
alteration of the terms of the offer, or something has intervened 
to defeat its operation. - 

There can be no question of the right of defendant to retract 
an uncommunicated acceptance; and it is contended that re- 
traction was the necessary result of’ a subsequent interview 
on the same day. There were two personal interviews on the 
preceding day, when complainant was informed of the institu- 
tion of the suit by Smith to recover possession of forty acres 
of the land, and that defendant was unwilling to run the risk 
of the suit. An extension of time in which to exercise the 
option was therefore reqnested. No definite answer to the re- 
quest was then given ; but, at the close of the second interview, 
complainant said, that he would inform them of his conclusion 
during the next day. On the next morning, without waiting 
for the information, the letter was written and posted. The 
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reasonable inference is, that, this being the last day of the 
twelve months, the defendant did not intend to suffer the time 
to expire without exercising the option, though an extension 
of time might be refused. We will not endeavor to reconcile 
the testimony of the various witnesses respecting what was 
said and done at the subsequent interview. Our conclusion 
from the whole evidence is, that the extension requested was 
refused; that complainant considering, as he construed the 
contract, that the execution and delivery of his warranty deed 
would be full performance, offered to execute it, and demanded 
the payment of the purchase-money; and that defendant, in 
view of the pending suit, refused to pay or take the property 
on the mere delivery of his deed, but was willing and ready to 
pay on a good title being made. It does not appear whether or 
not the complainant had received the letter at this time. No 
allusion whatever was made to it. If it was intended to recall 
it, the complainant should have been informed of its trans- 
mission through the post, that he might be advised of his rela- 
tion to the transaction, and- act understandingly. The election 
to purchase was suffered to continue in the course of delivery 
and to be received without notification of an intention to recall 
it. A refusal to pay on the execution and delivery of the mere 
deed of complainant, while the adverse suit is pending, is not 
irreconcilable with the acceptance of: the offer, and a readiness 
to comply on receiving a good title. A retraction should be as 
direct and explicit as the acceptance. Under the circum- 
stances, there could be no effective retraction of an election, of 
which the complainant was ignorant, by a conversation, which 
was not directed to, nor had in reference to such election as 
having been already made; but rather as to what would be per- 
formance of the contract on the part of complainant. 

But the tenor and result of the conversation have a material 
bearing on the respective rights and duties of the parties. It 
manifested a disagreement as to a proper construction of the 
contract. If the only duty devolved on complainant by the 
contract is to execute and deliver a warranty deed, without 
reference to the title, an option to purchase, on condition that 
a good title is given, would be a change of the terms proposed ; 
and before the contract of sale would be concluded, complainant 
must .notify defendant of his assent to the modification or 
change. But such is not the construction of the contract. By 
the law, and under the terms of the offer, the defendant’s 
right was to have such title, as will constitute him the owner of 
the land, clear of encumbrances--an indefeasible title. The 
court will not force on a purchaser a conveyance, the covenants 
of which are broken eo-instanti on its execution.— Hunter v. 
O Neil, 12 Ala. 37; Cullom v. Br. Bk. of Mobile, 4 Ala. 21; 
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Stone v. Fowle, 22 Pick. 166; Swan v. Drury, Ib. 485. The 

acceptance, therefore, worked no modification or alteration in 

the terms of the offer, and the contract of sale was complete 

on the receipt of the letter by complainant without objection ; 

a reasonable time being allowed to each party, in which to 
rform. 

But, thongh the contract of sale is complete, the defendant 
ean not be said to be in default, unless the complainant was 
ready, willing and able to give him such title as he was entitled 
to have. The contract of sale, as alleged in the bill, is founded 
on mutual and concurrent conditions. The execution of the 
deed, and the payment of the purchase-money, were to be co- 
temporaneons acts; each party being bound to perform at the 
same time; and neither bound to performance unless the other 

arty was ready and able to perform his part of the contract. 
hen “the contract of purchase is founded. on mutual and 
concurrent conten the payment of the purchase- 
money and the execution of the stipulated conveyance are in- 
tended to be concurrent and cotemporaneous acts, each party 
bound on his part to perform at the same time; the bill of the 
vendor so far partakes of the character of a bill for specific 
performance, that he must aver his readiness and ability to 
perform on his part at the appointed time, or the vendee is not 
placed in default.”— Burkett v. Munford, 70 Ala. 423; Me- 
Kleroy v. Tulane, 34 Ala. 78. In the case last cited, a decree 
was affirmed, sustaining a demurrer to a bill, brought to enforce 
a vendor’s lien, on the ground that it did not allege a tender of 
snch deeds as were called for by the contract. No future day 
for performance is fixed by the present contract. The election 
to purchase and notice must, in the nature of things, precede 
performance; and in such case performance in a reasonable 
time is allowed. The question then is, was the complainant 
ready and able to execute a title, on the delivery of which the 
defendant was bound to pay the purchase-money ? 

By assenting to the acceptance, on which the bill founds the 
right to relief, it is incumbént on complainant to be able and 
ready to make a good title, before performance by the defend- 
ant can be exacted. The answer alleges, and the fact is un- 
disputed, that suit had been brought by an adverse claimant 
against the defendant and his agent, as tenants in possession, 
to recover two-thirds of the land in question. A purchaser 
will not be compelled to accept the deed of his vendor, when 
a suit is pending, in which an adverse claim is set up, until 
there has been a decision of the suit. He will.not be forced 
to purchase a law-suit— Waterman Spee. Per. § 412; Zari v. 
Campbell, 14 How. Pr. 330; Doblis v. Norcross, 24 N. J. 
Eq. 327. It appears that the suit has been determined against 
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the plaintiff therein, at time—whether before or 
since the filing of the bill—is not shown. If undetermined 
at the time the bill was filed, it can not be maintained strictly 
and for the single purpose of enforcing a vendor’s lien ; as at 
the time it was brought, the complainant was not entitled to 
demand, and the defendant was not bound to pay the purchase- 
money —the claim had not matured. 
But it may be regarded as a bill for specific performance, 
by compelling the vendee to accept a conveyance.— Mumford 
. Goree, 70 Ala. 452. Insuch suit, it is sufficient if the vendor 
is able to make a good title at any time before a final decree. 
Hepburn v. Auld, 5 Cr. 262. When time is not an essential 
element of the contract, as when performance is not stipulated 
by a future limited day, actual tender of title, previous to the 
commencement of the suit, is not requisite. It suffices if the 
complainant is ready and willing, and offers in his pleadings 
to perform. Previous inability or neglect of tender will be 
considered as affecting only his right to costs. Though the 
defects in the title are not prominently put forward in the 
pleadings, the defendant is entitled to have an inguiry directed 
as to the title of a vendor of the lands in question.—F ry Spee. 
Per. § 824. Where the complainant is unable to comply when 
he commences his suit, the court, in the exercise of a sound 
and reasonable discretion, and asa condition precedent to grant- 
ing specific performance, should require satisfactory assurance, 
that he is able to do all essential and material acts on his part 
to be done according to the terms of the contract.—3 Pom. 
Eq. Jur. § 1407. The title should be free from infirmity; a 
title on which the purchaser may repose in peave and which 
assures the marketable value of the property.—Connell »v. 
Andrews, 35 N. J. Eq. 7. The specific objection made in the 
pleadings is the pending suit, with an averment of ignorance 
of the facts and inability to ascertain them. The action pend- 
ing when the bill was filed, was ejectment, or a statutory 
action in the nature of ejectment. Two judgments are requi- 
site to bar a subsequent action founded on the same title. 
Code, § 2069. An adverse claim under a deed had been asserted 
by suit, the judgment in which is not conclusive of the claim ; 
and no exhibit of the title was made or offered. Under these 
circumstances it can hardly be said, that complainant’s title is 
so free from doubt, or secure against litigation, as that the de- 
fendant- should be compelled to accept it without further 
assurance. If the bill be considered a bill to enforce a ven- 
dor’s lien, but partaking of the character of a bill for specific 
performance, so far as to require the complainant to offer a 
good title, the court should not have decreed a sale, as the 
defendant is paying full value, without first ascertaining that 
VoL. Lxxx. 
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the complainant was able to execute the offer, which he is 
required to make and does make in his bill, especially when 
objection to the title is made. If the suit be treated as one 
for specific performance, it should appear to the satisfaction 
of the court, by a reference of the title or otherwise, that the 
complainant is able on his own part to perform the contract 
according to itsterms. Should specific performance be granted, 
the court may, in order to do complete justice, hold the land 
bound for the purchase-money, and: decree a sale, if not paid 
in a reasonable time.— Beverly v. Lawson, 3 Mun. 317. 
Reversed and remanded. 


Dicks v. Belsher. 
Action for Damages jor Breach of Contract. 


1. Evxecutory contract—what not an abandonment of right to damages. 
Under an executory contract of sale, the option being reserved to the 
purchaser, when the first installment of purchase-money falls due, to 
treat the contract as a lease, pay rent for the year, and restore the pos- 
session of the premises in as good condition as when received; the ac- 
ceptance of rent and the possession by the vendor is not an abandon- 
ment of his claim to damages on account of the failure to restore the 
premises in as good condition as when received. 

2. When plea may be struck from file—When a plea is substantially 
defective, it may be struck from the files on motion, without putting 
the plaintiff to his demurrer. 


AppkaL from Choctaw Cireuit Court. 

Tried before the Hon. W. E. Crarke. 

This was an action for damages commenced by L. L. Belsher, 
against Freeman T. Dicks, for an alleged breach of a written 
agreement made by the defendant, with plaintiff, on the 6th 
day of December, 1883. The plaintiff claimed that under 
said agreement he had put defendant into possession of a cer- 
tain tract of land lying in Clarke county, with the improve- 
ments thereon, the property of plaintiff, under circumstances 
and upon terms which are set forth in the opinion of the court ; 
that, during the tenancy of the premises by defendant, the im- 
provements thereon were destroyed by fire, and that, though 
it was the duty of defendant, under said agreement, to restore, 
or to pay for the same, he refused, upon demand, to do so. It 
appeared that in the exercise of the option reserved by him in 
said agreement, the defendant had restored the place to the 
plaintiff, paying him rent therefor. The defendant demurred 
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to the complaint as filed, on the ground, first, that under said 
contract the remedy of the plaintiff was to refuse the payment 
of rent, and the return to him of the possession of the place; 
second, that the contract only authorized plaintiff to refuse the 
reception of rent and return of possession of the premises. 
These demurrers were overruled, and the defendant excepted. 
The defendant filed the following pleas: 1. “And the said de- 
fendant, by his attorney, further says that sometime during 
the month of June, 1854, he and the plaintiff made and en- 
tered into another contract in reference to the land and premises 
described in the complaint, to the effect that said defendant 
return the said land and premises, and be released from said 
contract set up in said complaint, and defendant to hold the 
said land and premises under a contract for rent then made; 
and defendant avers that pursuant to said agreement, he 
turned over to plaintiff the aforesaid land and premises, and 
he so accepted them at that time, and of this defendant puts 
himself upon the country. 2. And the defendant further says 
that in pursuance of the stipulations contained in the contract 
set out in plaintiff's complaint, he elected, on or before the first 
day of December, 1884, to pay the sum of two hundred dol- 
lars as rent for said year on said premises, and return posses- 
sion of the same to said L. L. Belsher, the plaintiff; and de- 
fendant avers that said Belsher received the payment of the 
said two hundred dollars as rent, and the possession of said 
premises, and now has possession of the same—and of this 
defendant puts himself upon the country.” The plaintiff 
moved to strike the latter plea from the file, because it did not 
answer the complaint, which motion was granted by the court, 
and defendant excepted, and assigns aserror the action of 
the court in overruling the demurrers, and striking the plea of 
the defendant from the file. 


W. F. Grover, for appellant. 
Taytor & Exmors, contra. 


STONE, C. J.—The agreement of December 6, 1883, be- 
tween Belsher and Dicks, is an executory contract of sale and 
purchase of real estate, the purchase-money to be paid in five 
annual installments, the first to be paid December 1, 1884, and 
title to be made on complete payment. Dicks was to take im- 
mediate possession, and to pay the accruing taxes on the land 
slecahenl. The agreement contains this clause: “It is mutu- 
ally agreed, that if on the 1st day of December, 1884, the said _ 
F. T. Dicks shall so choose, he may, in lieu of making the said 


payment, pay the sum of two hundred dollars as rent for 1884, 
OL. LXXX. 
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the said F. T. Dicks then returning possession of said land to 
the said L. L. Belsher without the payment of any taxes thereon, 
and the place and improvements being returned in as good con- 
dition as now found, accidents of God excepted.” This, then, 
was a contract of purchase by Dicks, with the option reserved 
to him of converting it into a leasehold estate.— Collins v. Whig- 
ham, 58 Ala. 488; Wilkinson v. Roper, 74 Ala. 140. The 
contract was signed by both parties. The present suit was 
brought on said contract, and the breach alleged is in the fol- 
lowing language: “The defendant has failed, and though often 
requested so to do, still fails and refuses to comply with the 
following provisions thereof, to-wit: After having taken pos- 
session of said lands and improvements under said contract, and 
elected to pay rent for the year 1884, as therein provided, and 
paid said rent as stipulated therein, he has not returned the 
place and improvements in as good condition, accidents of God 
excepted, as it was when said contract was made, and when he 
took possession thereof, in this: That the dwelling house, 
kitchen and dining room and office, and an ice house and bath 
house, all of which were on the premises when the contract 
was made, and when he went into possession, were burned by 
fire during his tenancy during the year 1884; and the defend- 
ant, though requested so to do, has failed and refuses to rebuild 
said dwelling hotise and outhouses above mentioned, to the 
damage,” &c. There was a demurrer to the complaint, the 
point of which is, that by receiving rent, and receiving back the 
possession of the premises, the plaintiff had disabled himself 
to sue for the failure to return the place and improvements in 
the same condition as when received, the acts of God excepted. 
The demurrer was overruled. Defendant then pleaded the 
same facts in bar of the action. This plea, on motion of plain- 
tiff, was stricken out by the court, because it was no answer to 
the complaint. These rulings, presenting substantially but one 
question, are the alleged errors complained of. It is not the 
law that the acceptance of the performance? of one service or 
duty when two are due, is an abandonment of all claim of 
damages for the service not performed.— Robinson v. Bullock, 
66 Ala. 548. The plea being fatally defective in substance, 
the court did not err in striking it from the file, without put- 
ting the plaintiff to his demurrer. 
Affirmed. 
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Bell v. Sampey. 
Ex parte James M. Bell. 


Motion to Enter Up an Award. 
Application for Mandamus. 


1. Award without order of court ; no appeal from.—An award made 
by arbitrators in a cause pending in the Circuit Court, without an order 
of said court, will not be entered as the judgment of the court; and an 
appeal from the action of the judge, in refusing to enter it as such, is 
unauthorized by the statute, and will not lie. 


2. Mandamus refused on the authority of Ex parte Dudley, 79 Ala. 
187. 


Appa. from the Circuit Court of Chilton. 
: Tried before Hon. James E. Cons. 

James M. Bell brought suit at the October term, 1885, of 
Chilton Circuit Court, against J. L. Sampey for damages, and 
while said cause was pending in said court, the parties entered 
into a written agreement to leave the matters in controversy 
between them to certain named persons, whose decision should 
be entered as the judgment of the Circuit Court in the cause. 

The arbitrators having awarded damages to Bell, without any 
rule or order of court authorizing the submission to arbitration, 
the Circuit Court refused, upon motion, to enter said award as 
its judgment. To this action of the court Bell excepted, and 
assigns the same as error. 

andamus was then applied for, and denied. 





W. E. Jounston, and Warts & Son, for appellant. 
Ws. F. Cotter, for appellee. 
SOMERVILLE, J.—The first of these cases is an appeal 


taken from the action of the circuit judge refusing to enter the 
award of the arbitrators as the judgment of the Circuit Court. 
Such an appeal is unauthorized by the statute and will not lie, 
and the motion to dismiss it must be sustained on the authority 
of Dudley v. Farris & McCurdy, where the Binge question 


arose and was decided at the present term.—Code, 1876, § 3547; 
VoL. Lxxx. 
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Collins v. L. & N. R. R. Co, 70 Ala. 533; Dudley v. Farris 
& McCurdy, 79 Ala. 189. 

The mandamus applied for in the second of the above causes 
must also be refused upon the authority of Hx parte Dudley, 
79 Ala. 187, present term. We there held, that a submission 
to arbitration of matters involved in a pending suit, without 
any order or rule of court authorizing it, was not a statutory 
award. In the same case we decided that the court had no an- 
thority to enter up as its judgment a common law award, or 
any other than an award rendered in substantial compliance 
with the provisions of the statute, unless by solemn consent of 
the parties given in open court. A consent given out of court, 
and revoked before the entry of the consent-judgment based on 
it, will not answer the purpose. 

The appeal in the first case is dismissed. The application for 
mandamus in the second case is denied. 


Patton et als. v. Pitts et als. 
Statutory Real Action in Nature of Hjectment. 


1. Evidence on former trial; when admissible on subsequent trial, wit- 
ness having died.—The conditions on which the evidence of a deceased 
witness on a former trial may be reproduced on the trial of a subsequent 
suit, are that the matters in issue, and the parties are essentially the 
same in both actions. Parties, as thus used, comprehend privies in 
blood, in law or in estate. 

2. Same; nature of privity essential to admissibility.— When, the other 
conditions existing, the admissibility of such evidence depends on the 
question, whether the parties to the two trials are privies in estate, 
there must be such privity as could make the judgment in the former, 
evidence in the subsequent action. 

3. When judgment against tenant evidence against landlord.—A judg- 
ment against a tenant is not evidence against the landlord in a subse- 
quent action for the recovery of possession, unless he had notice, or was 
admitted to defend, or did actually defend. 

4. Privy in estate; what constitutes.—To constitute one person a privy 
in estate to another, such other must be a predecessor in respect to the 
property in question, from whom the privy derives his title; a mutual 
or successive relationship of rights. 

5. As to title, the grantees of landlord and tenant of landlord are stran- 
gers.—The grantees of a landlord derive no title through him from a 
former tenant; for the purposes of title, they are entire strangers—evi- 
— for or against the one, is therefore, inadmissible for or against 
the other. 


Aprrrat from the Circuit Court of Tallapoosa. 


Tried before the Hon. James E. Coss. 
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This action was "e by appellees to recover of the ap- 
pellants, who were defendants in the court below, the land 
described in the complaint and damages for the detention 
thereof. Some of the defendants disclaimed, and others plead 
not guilty. Upon the trial the jury found for the plaintiffs 
the land sued for, and gave damages for its detention. A writ 
of ssion was ordered to issue. 

he plaintiffs derived their title through a deed executed 
by the sheriff of Tallapoosa county, on asale of the lands 
claimed, under an order of sale from the Circuit Court to sell 
said lands as the property of Edward S. Yarbrough; at which 
sale the plaintiffs were purchasers. To show title in Edward 
S. Yarbrough, at the time of the sheriff’s sale, plaintiffs offered 
in evidence a deed executed by B. T. Yarbrough to Edwin 
Yarbrough on the 25th of August, 1874. The deed was duly 
signed and acknowledged on the 13th of March, 1875, and 
filed for record on the 15th of March, 1875. 

The defendants claim under a deed executed by the sheriff, 
on a sale made by him, on the 12th of March, 1875, under an 
order of court to sell the lands in controversy, as the property 
of B. T. Yarbrough. At this latter sale, one F. A. Vaughan, 
was the purchaser, receiving the sheriff's deed on the same 
day. Defendants were purchasers from Vaughan. The bill 
of exceptions recites, that after said deed from B. T. Yarbrough 
to Edwin S. Yarbrough was admitted in evidence, the defen- 
dants offered to prove that said deed was not delivered to Ed- 
win S., or any one for him, till the same was filed for record, 
as above stated, and after the sale of the land as the property 
of B. T. Yarbrough. To prove the non-delivery of said deed, 
defendants offered to show by a witness, that on the trial of a 
suit in ejectment, previously had in the Cireuit Court of Tal- 
lapoosa county, wherein Edwin 8. Yarbrough was plaintiff, and 
Phillip Avery, who was the tenant of the said F. A. Vaughan, 
was defendant, to recover these same lands, the said B. T. 
Yarbrough testified as a witness in said cause, that after sign- 
ing the deed (offered.in evidence by plaintiffs) in August, 1874, 
he kept the same at his house, and delivered it to no one; that 
he had the justice of the peace, B. F. Hammock, come to his 
house on the 13th of March, 1875, and that he then and there 
acknowledged it before said Hammock, and filed the same 
himself for record with the judge of probate on the 15th of 
March, 1875. It was shown that said judge of probate, Ham- 
mock, and B. T. Yarbrough were dead. 

To the introduction of this evidence as to what B. T. Yar- 
brough testified to on said former trial, plaintiffs objected and 
the court sustained the objection. To this action of the court, 
defendants excepted, and assign the same as error. 

VoL. LXxx. 
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Ottver & Garrett, for appellants. 


J. M. Cuitron, and J. A. TerreE.t, contra. 


CLOPTON, J.—The sole question, raised by the assign- 
ment of errors, relates to the ruling of the court on the admis- 
sibility of evidence. The suit is a statutory action to recover 
the possession of lands. The plaintiffs derive title by purchase 
at a sale of the lands by the sheriff under an execution at law, 
as the property of Edwin S. Yarbrough. The defendants 
claim by conveyances from Vaughan, who purchased them at 
a sale by the sheriff under an order of court, as the property 
of B. T. Yarbrough. The main contention between the par- 
ties was, whether a deed made by B. T. Yarbrough to Edwin 
S. Yarbrough, bearing date August 25, 1874, was in fact de- 
livered prior to Vaughan’s purchase, which occurred March 12, 
1875. On the trial of a former action brought by Edwin §. 
Yarbrough against a tenant of Vaughan to recover the lands, 
B. T. Yarbrough testified to facts tending to show the deed 
was not delivered until March 15, 1875. The witness having 
died, the defendants offered to prove what he testified in res- 
pect to the delivery of the deed on the former trial. The 
evidence was excluded by tlfe court. 

The conditions, on which the evidence of a deceased wit- 
ness on a former trial may be reproduced on the trial of a sub- 
sequent suit, are that the matters in issue, and the parties are 
essentially the same in both actions—parties as thus used com- 
prehending privies in blood, in law, or in estate. Cleavland v. 
Huey, 18 Ala. 343 ; Goodlett v. Kelly, 74 Ala. 213. A mere 
technical or nominal variation of parties will not exclude the 
evidence ; but the adversary parties on both trials must be 
substantially the same. It is not sufficient, that the party, 
against whom the evidence is offered, was also a party to the 
former action. The evidence, being hearsay, is prima facie 
inadmissible, and it is incumbent on the party offering it to 
establish the existence of the conditions, on which its com- 
petency depends. 

Passing other considerations, if it be conceded, that the 
plaintiffs are privies in estate with Edwin Yarbrough in the 
sense of the rule, which we do not decide, the question as thus 
presented is, whether the evidence of a deceased witness on 
the trial of an action of ejectment against a tenant may be re- 
produced on a subsequent trial between privies in estate to 
the plaintiff in the first suit, and the vendees of the landlord 
of the tenant? When, the other conditions existing, the ad- 
missibility of such evidence depends on the question, whether 
the parties to the two trials are privies in estate, there must be 
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such privity as could make the judgment in the former, evidence 
in the subsequent action. Bryant v. Urven, 2 Stew. & Por. 
135; 1 Whar. on Ev. § 177. The record does not disclose, 
that the landlord had any notice of the suit, or that he appeared 
and assumed, or joined in the defense. A judgment against 
the tenant is not evidence against the landlord in a subsequent 
action for the recovery of possession, unless he had notice, or 
was admitted to defend, or in fact made defence. In such 
case, the judgment is ves inter alias actae. Smith v. Gayle, 
58 Ala. 600; Chant v. Reynolds, 49 Cal. 213; Barlett v. B. 
G. L. & Co., 122 Mass. 209. 

To constitute one person a privy in estate to another, 
such other must be a predecessor in respect to the property in 
question, from whom the privy derives his right or title—a 
mutual or successive relationship. 1 Green. on Ev. § 189; 
Hunt v. Haven, 52 N. H. 162. As the lessor derives no right 
or title from the lessee, and does not claim under him, the 
vendees of a landlord derive none through him from a former 
tenant. For the purposes of title, they are entire strangers. 
Judged by this rule, the defendants are not privies in estate to 
the defendant in the former action. Not being privies in es- 
tate, the evidence would not be admissible against the de- 
fendants, and is not admissible ‘tin their favor. Morgan v. 
Nicholls, L. R. Q. C. P. 117; Foster v. Derby, 1 A. & E. 783. 
The record does not affirmatively show the existence of the 


conditions, on which the admissibility of the evidence depends. 
Affirmed. 


Elliott v. Dyche et als. 
Statutory Action in Nature of Ejectment. 


1. Secondary evidence of lost deed.—As to the alleged deed from Coth- 
ran & Elliott to Cadow, the court holds, as on the former appeal (78 Ala. 
150), that the proof of its existence and destruction was sufficient to let 
in secondary evidence of its execution and contents. 

2. Proof of deed executedin another State.—As to a deed executed in 
Georgia, the presumption is that-the subscribing witnesses also resided 
there; and it is not necessary to produce them, nor to account for their 
absence, before adducing secondary evidence of its execution. 

3. What not statement of opinion.—When a witness testifies to the ex- 
istence and subsequent destruction of a deed which he has seen and 
read, and further states, ‘“The paper writing now shown me is, I verily 
believe, a true copy of said deed,’’ this is not the statement of a mere 
opinion, and does not render his testimony inadmissible, 

VoL. LXxx. 
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4. When copies of original entries are admissible-—When a book con- 
taining original entries, which are competent evidence, is shown to be 
beyond the jurisdiction of the court, copies of them, shown to be correct, 
are admissible. 

5. When oral proof of written transfer received.—The fact that a trans- 
fer of judgments and claims was made, though in writing, may be 
proved by parol; though secondary evidence of the contents can not be 
received, unless the absence of the writing is accounted for. 
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Appa from the Cireuit Court of Etowah. 

Tried before the Hon. James E. Coss. 

This action was brought by James M. Elliott, as surviving 
partner of the former firm of Cothran & Elliot, against A. C. 
Dyche and B. F. Reynolds, to recover certain lands described 
in the complaint, and was originally commenced on the 10th 
December, 1879, was tried before the Hon. Leroy F. Box, and 
brought by appeal to this court, reversed and remanded. On 
the second trial the evidence and proceedings were not mate- 
rially variant from those occurring on the former trial of this 
cause, which are so fully reported in 78 Ala. 150, that it is not 
deemed requisite to repeat them here. 


Reeves, Turniry, Ricr, for appellant. 
J. B. Marrin, McSpappen & CarpEn, contra. 


CLOPTON, J.—The questions raised by many of the nu- 
merous assignments of error were ruled on, when the case was 
before us on a former appeal (78 Ala. 150), which we do not 
deem it necessary to reconsider. It was clearly competent for 
the witness, Cadow, to testify that his firm, Cadow, McKenzie 
& Co., had sent by mail the original deed, alleged to have been 
made by the plaintiff to him, to their attorneys at Ashville. 
The affection of his sight, which disabled him to read the pa- 
pers, goes to the sufficiency of his evidence, and not to its com- 
petency. The letter of July 9, 1862, from the firm to the at- 
torney, which was read in evidence without objection, tended 
to establish the transmission of the deed, and to corroborate the 
evidence of Cadow. This evidence, in connection with the 
testimony of Rope, the survivor of the firm of attorneys, con- 
stitutes sufficient proof of the existence and destruction of the 
original deed to let in secondary evidence of its execution and 
contents. 

We previously held, that the deed having been executed in 
Georgia, the presumption is, the subscribing witnesses resided 
in that State; and in the absence of counter testimony, the de- 
fendants were excused from calling them, or accounting for 
their absence; and as the deed was destroyed, they could resort 
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to other proof of its execution. This fact the witness Cardow 
was competent to prove. Objection, however, is taken to his 
answer—“the paper writing now produced and shown to me, 
marked A. is, I verily believe, a true copy of the deed delivered 
to me by Cothran & Elliott’”—as legal evidence of the contents 
of the deed. “Exhibit A” isa copy of a deed purporting to 
have been made by Cothran & Elliott to the witness, the firm 
name having been signed by the plaintiff, who was a member 
of the partnership. “We suppose the objection is founded on 
the words of the witness—J/ verily believe. These words, in 
the connection in which they are used, are not the expression 
of an opinion in the proper sense. It was so ruled in //ead »v. 
Shaver, 9 Ala. 789, where the witness testified, that he had 
seen the note in the hands of the nominal plaintiff, more than 
eighteen months before, and believed it to be the same note, 
but could not say positively. It is said: “It is the assertion 
of the existence of a fact, qualified by the admission that the 
recollection of the witness is not so clear and distinct, but that 
he may be mistaken.” The qualification is, in such case, for the 
consideration of the jury, in determining to what weight the 
evidence is entitled. In the answer of Cadow, there is no quali- 
fication. It is not the expression of a belief, such as amounts 
merely to an opinion, or judgment. In the answer to the next 
succeeding interrogatory, the witness states that “Exhibit A” 
is a copy of the deed, without modifying it with any expres- 
sion of belief. The expression, “I verily believe,” as employed 
in the answer, is equivalent to the expression of the best recol- 
lection of the witness. 

On the former appeal, it was held, that the entries made by 
McKenzie, who is deceased, are admissible evidence on any 
issue involving the transaction to which they relate. One of 
the issues was, whether plaintiff had made a deed or bond for 
title, and whether the lands had been paid for. To this issue 
the entries were relevant ; and the a in which the original 
entries were made, being beyond the jurisdiction of the court, 
copies shown to be correct are admissible-—Gordon, Rankin 
& Co. v. Tweedy, 74 Ala. 232. 

Parol evidence is admissible to prove the fact, that a trans- 
fer of the judgments and claims against Garrett was made by 
the plaintiff, and delivered to the witness at or about a particu- 
lar time. When it a that the transfer is in writing, 
secondary evidence of the contents can not be given, unless the 
absence of the original is accounted for. But it does not seem 
there was any attempt to prove the contents of the transfer. 
Besides ; the plaintiff, in his own testimony, admits a transfer 


was made. The admission of the fact dispensed with the ne- 
Vou, LxXxx. 
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cessity of producing the writing —McGeehee v. Hill, 1 Ala. 
140; Paysant v. Ware, 1 Ala. 160. 

We discover no error in the rulings of the court. 

Affirmed. 


Napier v. Foster. 
Action on the Case for Malicious Prosecution. 


1. Statute of limitations; new action commenced within twelve months 
after reversal of former judgment.—By express statutory provision (Code, 
§ 3235), a new action may be commenced within aelen months after 
the reversal of a judgment in a former action, notwithstanding the 
lapse of time otherwise sufficient to effect a bar; and if the statute of 
limitations is pleaded to the new action, a replication setting up the 
former action, reversal, &c., is sufficient. 

2. Same; when former action was vexatious, or instituted during pend- 
ency of another.—This statute is remedial, and must be liberally con- 
strued; and though the former action was instituted while another was 
pending on the same cause of action, and was characterized by this court 
as vexatious and oppressive, notwithstanding the premature commence- 
ment of the first, this does not avoid the replication, nor take the case 
out of the statutory exception. 

3. Construction of statute as to cases within letter, but not within spirit. 
There are cases which require the courts to disregard the letter of a 
statute, when manifestly opposed to its spirit; but, to justify this, there 
must be a moral conviction, based on the unreasonableness of the ap- 
plication sought to be made, that the legislature could not have in- 
tended such result, and it is not enough that the statute appears to be 
not promotive of the best interests of society or individuals. 


Appra from the Cireuit Court of «Bullock. 


Tried before the Hon. H. D. Crayton. 
J. T. Norman, for appellant. 
Warts & Son, contra. 


STONE, C. J.—This suit is an action on the case for a ma- 
licious prosecution. The defendant pleaded in bar the statute 
of limitations of one year.—Code of 1876, § 3231. To this 
plea the plaintiff replied that he had instituted a suit against 
the defendant on the same cause of action within a year after 
the accrual of the same, that he had prosecuted said suit to a 
judgment, that judgment was rendered in his favor, that such 
judgment was reversed on appeal to this, the Supreme Court, 
and that within one year from the reversal of such judgment 
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the present action was commenced.—Code, § 3235. The de- 
fendant filed a rejoinder, in which he set up that plaintiff had 
instituted two suits against him on the same cause of action as 
that on which the present suit is founded; the first in April, 
1881, and the second in August, 1881. Each of these snits 
was within the year after the accrual of the cause of action. 
In the second of these suits the recovery was had, which was 
reversed in this court. The second of these suits was instituted 
while the first was pending. The defendant, Foster, pleaded 
the pendency of the first suit in abatement of the second, and 
the plaintiff demurred to the plea. Plaintiff afterwards dis- 
missed his first suit; and subsequently the Circnit Court sus- 
tained a demurrer to the plea in abatement. A trial of the 
second suit was then had, and the recovery in that suit was the 
one which this court reversed.— Foster v. Napier, 73 Ala. 595. 
The foregoing facts constitute the substance of the rejoinder 
in this cause. The plaintiff demurred to this rejoinder, which 
being overruled, he declined to take issue, and judgment was 
rendered for the defendant. The ruling on the demurrer is 
the sole question presented by this appeal. 

For appellant it is contended that this case falls directly 
within the healing influence of § 3235 of the Code of 1876. 
This we think must be admitted, so far as the letter of the 
statute is concerned. Every one of the conditions required 
by the statute is shown to be present in this case. Suit com- 
menced in less than twelve months after the cause of action 
accrued, recovery and judgment in favor of the plaintiff, re- 
versal of that judgment in this court, and the present suit in- 
stituted in less than twelve months after such reversal. The 
replication was a complete avoidance of the plea, and a de- 
murrer to it would have been overruled. No question is here 
made on its sufficiency. 

It is contended for appellee, however, that the suit in which 
a recovery and reversal were had, was itself a second suit be- 
tween the same parties on the same cause of action, brought 
oppressively and vexatiously while the former one was pending; 
and it can not be supposed the legislature intended the statute 
should reach such a case as this. The argument is that the 
present case is not within the spirit of the enactment. There 
are cases which require us to disregard the letter of a statute, 
when they are manifestly opposed to its spirit. It should be 
a clear case, however, to justify the application of this rule. 
Conviction that a statute is not promotive of the best interests 
of society, or of individuals, is not enough. There must be a 
moral conviction, based on the unreasonableness of the appli- 
cation sought to be made, that the legislature could not have 
intended such result. Does that appear in the case presented 

VoL. LXxx. 
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in this record? Is it not manifest that the statute was intended 
to relieve parties of the consequences of some error, mistake, 
or oversight, in bringing or prosecuting the first suit? If no 
oversight or mistake had been committed in the first suit, it 
would seem there could be no occasion for the statute; for 
after reversal, the error could be avoided or corrected on a 
second trial. It is only in cases where the error, mistake or 
oversight is fatal to the right to maintain the action in the 
form in which it is first brought, that it can ever become ne- 
cessary to invoke the provisions of the statute. In the case of 
Givens v. Robbins, 11 Ala. 156,a mistake had been committed 
much grosser than the one fallen into in this case. The mis- 
take in that case operated a discontinuance of the entire action. 
Yet it was held the statute was a complete answer to the 
statute of limitations, which had otherwise perfected a bar. 
In that case, and other later rulings, this court is fully com- 
mitted to the doctrine that the statute we are considering is 
remedial, and must be liberally construed.—//il v. Huckabee, 
70 Ala. 183. 

The argument most earnestly urged in favor of the suffi- 
ciency of the rejoinder is, that the second suit brought in this 
case was oppressive and vexatious—so characterized by this 
court—and that the legislature can not be supposed to have 
intended to confer a right to sue, based on an act which is 
vexatious and oppressive.—Foster v. Napier, 73 Ala. 595, is 
invoked as affirming that the second suit between these parties 
on this identical cause of action was oppressive and vexatious. 
The argument misapprehends, to some extent, the purpose this 
court had in view in the employment of the language relied 
on. It was not intended to characterize the second suit as op- 
pressive in fact. We said it was not an inquiry of fact, but a 
conclusion of law. We were simply stating the reason why a 
second suit can not be brought between the same parties on the 
same cause of action, while a former one is pending, in which 
the same issues can be tried. A second suit in such conditions 
is unnecessary, and the law denounces as oppressive such double 
vexation. Carrying the argument to its extreme length, it 
will condemn the statute—Code, § 3235—as an unwise enact- 
ment; for in its very purposes and terms it provides for bring- 
ing a second suit, after one has already been brought and prose- 
cuted, to test the same disputed question of right. This is, 
itself, double vexation. 

The bar the statute of limitations erects is against the inert 
and dilatory. It proceeds on the theory that one having a 
meritorious claim will assert it within a reasonable time; and 
the varied provisions of the statutes are but the expression of 
the legislative judgment as to what is a reasonable time for in- 
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stituting the several forms of action. For bringing actions 
like the present one, which sounds in damages merely, the lim- 
itation is a short one. But, experience soon disclosed that 
meritorious suits were sometimes brought and prosecuted to 
judgment, which, through some mistake or oversight, or erron- 
eous ruling of the trial court, were subject to be, and were ar- 
rested or reversed, on some point which could not be remedied 
on another trial. The action, as brought, must fail. In the 
meantime the statute of limitations, if time be computed from 
the accrual of the cause of action, had perfected a bar. The 
plaintiff had not been inert, had not been dilatory. Without 
some remedial legislation a righteous cause of action is lost to 
the plaintiff, through no dilatoriness on his part. Cases of this 
kind doubtless dictated the legislation, which has expression in 
§ 3235 of the Code of 1876.—Givens v. Robbins, 11 Ala. 156. 
The saving, remedial benefit it secures, was not intended for 
cases in which no errors or mistakes occur. They have no 
need for such statute. It was intended for just such case as 
we have in hand. The Circuit Court erred in overruling the 
demurrer to the defendant’s rejoinder. 
Reversed and remanded. 
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Motes v. Bates. 


Action for Malicious Prosecution. 


1. Conduct and language of prosecutor connected with arrest ; when 
admissible as tending to establish malice.—In an action for a malicious 
prosecution, it is ie for the plaintiff to show any acts, conduct 
or words of the defendant on the day of the plaintiff’s arrest, and while 
he was in custody, tending to establish malice or other improper mo- 
tive in the prosecution, or a purpose to vex or oppress the plaintiff; but, 
the defendant not being liable for any acts or declarations of the sheriff, 
beyond the usual and proper mode of executing the process, unless he 
instigated, authorized or participated in them, the declarations of the 
sheriff to the plaintiff, not made in the presence of the defendant, are 
not competent evidence for the plaintiff. 

2. Impeachment of witness; limitation of inquiry into character.—In 
impeaching a witness, the inquiry is not limited to his géneral charac- 
ter for truth, but may be extended to his character generally. 

3. Advice of counsel; when constituting a defense.—To make the ad- 
vice of counsel a defense to such action, it is not necessary that the 
prosecutor should have made a full and fair disclosure of all the facts in 
the case, but only of all the facts known to him, or which he could have 
ascertained by reasonable diligence. 

4, Parol license to pass through lessor’s lands ; when revocable: —When 
a rented field is accessible by a public road, permission to use a shorter 
VoL. Lxxx. 
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pathway through the lessor’s other lands will not be implied from its 
greater convenience ; and its use without objection is no more than a 
parol license, which is revocable at pleasure; but, if the use of the 
pathway was part of the contract, or was held out as an inducement to 
the contract, the lessor would be estopped from prohibiting its rightful 
use by the lessee or his servants. 

5. Indictment not evidence of probable cause.—The finding of an in- 
dictment by a grand jury is not prima facie evidence of vrobable cause. 


Apprat from the Cirenit Court of Pike. 

Tried before Hon. Joun P. Hussarn. 

This was an action brought by Joseph A. Bates in the court 
below, to recover damages of the defendant, P. A. Motes, the 
appellant here, for an alleged malicious prosecution ; there hav- 
ing been a previous trial of the cause, and a reversal, on appeal, 
by this court. Issue was joined on the plea of “not guilty.” 
It was shown by the plaintiff that at the Fall term, 1880, he 
had been arrested and tried for an assault and battery upon the 
body of the said Motes, under an indictment procured by Motes, 
whose name was endorsed as prosecutor thereon; and that said 
trial resulted in the acquittal of said Bates. During the exam- 
ination of the plaintiff, who was testifying in his own behalf, 
witness was asked by his counsel in regard to a conversation 
between himself and the sheriff, during the custody of the 
former under said prosecution, and this question was asked : 
“Were you begging the sheriff not to put you in jail?” De- 
fendant objected to this question, which objection was over- 
rnled by the court, and defendant excepted. Witness answered 
that he asked the sheriff not to put him in jail; and defendant 
moved to exclude his answer. The court refused to exclude, 
and defendant excepted. A diagram was offered in evidence 
showing the location of the parcels of land rented by W. E. 
Bates from defendant, which was cultivated by said W. E. 
Bates and the plaintiff. The evidence showed that at the time 
of the alleged assault and battery, the plaintiff and his brother, 
W. E. Bates, were cultivating these different parcels of land ; 
that one parcel of three acres was near a mill, and on the east 
side of the mill creek; and another parcel of twelve acres was 
distant several hundred yards, down and on the opposite side of 
the creek; there was a path leading across the creek, and down 
a ditch, upon the lands of defendant, from the three acre tract 
to the twelve acre tract, which was somewhat nearer than along 
the public road and wagon way, which afforded communication 
between the places. Plaintiff claimed the right to pass over 
the lands of defendant, by this pathway, in going from one 
field to the other—which was denied by the defendant. The 
testimony shows that on the 10th of July, of the year of the 
lease, plaintiff was passing along this pathway, going to work 
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in the twelve acre field, when he was accosted by the defend- 
ant, with his gun, and accompanied by his son, and ordered to 
go back. A fight ensued in which plaintiff cut defendant with 
a razor, and was himself struck with the gun by defendant, 
whose son also struck plaintiff with a stick. Out of this diffi- 
culty grew the criminal prosecution which constitutes the basis 
of the present action. There was conflicting evidence as to the 
terms of the lease contract in regard to plaintiff’s right to go 
along the pathway. The lessee, W. E. Bates, testified that at 
the time of the renting, the defendant, Motes, stated to him 
that when going to the twelve acre field with a wagon ora 
horse, he, Bates, would have to go the roadway; but that noth- 
ing was said about his not using the pathway when walking, 
and that witness had been using said path as a foot way habit- 
ually up to the time of the difficulty of the 10th of July, and 
that he had heard of no objection from Motes until about a 
week before that date. The defendant, Motes, testified that he 
expressly reserved the pathway for the private use of himself 
and family, and stated to plaintiff, at the time, that such was 
his uniform custom with his tenants renting these fields. Plain- 
tiff sought to impeach the testimony of the defendant by show- 
ing his bad character; and, in vindication, defendant offered a 
witness, Folmar, who was asked by defendant’s counsel: “ Do 
you know the general character of the defendant?” to which 
question plaintiff objected, and the court having sustained the 
objection, defendant excepted. It was further shown by the 
defendant that before commencing the prosecution complained 
of, he consulted his attorney, who advised him that he had good 
cause for instituting the proceeding; and that he had acted in 
good faith in the whole matter of the prosecution. This being 
enbstantially all the evidence, the plaintiff asked the following 
written charges, which were given by the court: 1. “The de- 
fendant’s right to forbid any one entering his premises does not 
apply to one who has the right to enter by subsisting contract 
or agreement; and if the jury believe that at the time of the 
renting the defendant induced W. E. Bates to believe that in 
entering the larger field, he would have to go the road only 
when he had pa lt or was driving a wagon, then the plain- 
tiff had a right to go the path when he was walking.” 2. “The 
advice of counsel wil] not protect the defendant, unless he has 
shown that he made, at the time the advice was sought, a full and 
fair disclosure of all the facts in the case, and the advice must 
have been sought in good faith, and not asa cover to the prosecn- 
tion.” To the giving of these charges the defendant severally 
excepted. 

The defendant asked the following charge in writing: “If 
the jury believe from the evidence that the grand jury of Pike 
VoL. LxXxx. 
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county found a true bill against the plaintiff, Bates, this is, of 
itself, prima facie evidence of probable cause for the prosecnu- 
tion, although such prosecution resulted in an acquittal.” The 
court refused to give this charge, and defendant excepted. The 
rulings of the court adverse to defendant, to which exceptions 
were reserved, and the giving of the charges asked by plaintiff, 
are now assigned as error. 


N. W. Grirrin, for appellant. 
GarpNER & WILEY, contra. 


CLOPTON, J.—When this case was before the court on a 
former appeal (74 Ala. 374), it was held, that it is permissible 
for the plaintiff to prove the conduct and movements of the 
defendant on the day of the plaintiff's arrest, and while he was in 
custody, endeavoring to give bail. Theruling is founded on the 
settled doctrine, that it is competent to show any acts, conduct 
or words of the defendant, tending to establish malice, or other 
improper motive in the prosecution, or that he was moved by a 
purpose to vex, harass or oppress the plaintiff, as a ground for 
allowing exemplary damages. But, on the last trial, the plain- 
tiff went beyond this, and offered evidence of a conversation 
between himself and the sheriff in front of the jail yard, which 
was admitted by the court, against the objection of defendant. 
The defendant can not be held responsible for any act or 
declaration of the sheriff, beyond the scope of the usual, 
proper and legal mode of executing such process, which the 
defendant did not instigate, authorize, or participate in. The 
only purpose, for which the conversation could have been in- 
troduced, was to excite the sympathy of the jury, and induce 
them to give heavier damages. The evidence being prima 
facie irrelevant, it is incumbent on the plaintiff to make it 
relevant. As there is an absence of evidence tending to show 
that the defendant had any knowledge of the purport of the 
conversation, or any connection therewith, it should have been 
excluded.—Jackson v. Smith, 75 Ala. 97; Lienkauf & Strauss 
v. Morris, 66 Ala. 406. 

What was the objection to the question propounded to the 
witness, Folmar, we are not informed. We suppose it went to 
the generality of the interrogatory. There has been, and still 
is, an irreconcilable conflict of opinion, as to the proper form 
of the question to be propounded to an impeaching witness, 
some of the authorities holding, that it should be restricted to 
general character for truth, and others approving the general in- 
quiry. The form of the question is a rule of practice, which 
was defined in Ward v. State, 28 Ala. 53, where the general 
25 
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inquiry, substantially the same as in the present case, was held 
to be proper, and has since been regarded as the settled rule. 
Holland v. Barnes, 53 Ala. 83. Such has been the practice 
too long to be now disturbed. 

The charge relating to the advice of counsel as a defense is 
subject to criticism. It makes a requirement of the defendant 
more extensive than the rule. In order to avail himself of the 
advice of counsel, it is not requisite that he shall make a full 
and fair disclosure of all the facts im the case; but of all the 
facts bearing on the case, which he knows, or could have ascer- 
tained by reasonable diligence.—Steed v. Knowles, 79 Ala. 427; 
Trowman v. Smith, 12 Amer. Dec. n. 266. If any ma- 
terial, relevant fact is culpably withheld, or if the defendant 
did not act upon the advice received in good faith, he will be 
deprived of any protection to which he would, otherwise, be 
entitled. 

On the facts presented on the former appeal, it was held, 
that the use of the pathway by the plaintiff, being by permis- 
sion of the defendant, was only a parol license ; and that such 
license, without consideration, is revocable at the will of the 
person by -whom it is granted. The present record contains 
some additional testimony of what occurred at the time of 
making the contract, on which is based a charge respecting the 
right of the plaintiff to use the pathway. It appears that 
there were both a public road, and a private path over other 
land of the defendant, leading to the rented field. If there 
was RO agreement, — or implied, that the lessee of the 
premises, might use the path, no implied obligation to permit 
its use arises, because of greater convenience, there being 
another accessible public way. It is true a parol license, cou- 
pled with an interest, may be irrevocable. If it was a part of 
the contract, so as to constitute its use the equivalent to an ap- 
purtenance to the rented premises, the defendant is estopped 
from prohibiting its use by the lessee or his employees, so long 
as the use was not abused. The defendant would also be 
estopped, if the use of the path was held out to the lessee as 
an inducement to rent the field, on which he relied and acted. 
But a mere representation, that when he went to the field with 
a wagon, or home, he could go the roadway, followed by sub- 
sequent use of the path, without objection, when nothing was 
said about the pathway, and the use of it was not an inducement 
on which the lessee relied and acted, or was not an element of 
the contract, would amount to no more than a parol license, 
revocable at the will of the defendant.— Riddle v. Brown, 
20 Ala. 412; Huff v. McCauley, 53 Pa. St. 206; WVettleton 
v. Sikes, 8 Met. 34; 1 Wash. on Re. Prop. 628-638. It must 
be observed, however, that a witness can not testify to an un- 
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communicated motive or inducement. He must state the 
facts, and the jury must draw the conclusion. 

While a parol license, being in its nature personal, ordinarily 
is not assignable, the use of the path by an employee of the les- 
see, who is engaged in cultivating the field, is not an assignment 
of the license. If it be conceded, however, that the inducement 
is sufficiently stated in the charge, the hypothesis omits the 
material facts, whether the lessee acted on the faith of the in- 
ducement, and whether the plaintiff was his employee. What- 
ever may have been the right of the lessee to use the path, it 
did not enure to the plaintiff, unless he was, at the time, em- 
ployed on the rented premises. 

There are respectable authorities, which hold, that a true 
bill found by a grand jury is prima facie evidence of prob- 
able cause, in an action for a malicious prosecution.— Bell 
v. Pearcy. 11 Ire. L. 233; Brown v. Griffin, Cheves 32. We 
are unwilling to follow these authorities, which can not be sup- 
ported by satisfactory reasons, or maintained on principle. A 
judgment, on the merits, except in proceedings in rem, is not evi- 
dence against one, who had no notice, and of whose person the 
court did not have jurisdiction, of any fact, other than its ex- 
istence. A judicial recognition of a fact is not a self-disserving 
admission by a party, who has had no opportunity of being 
heard. The proceedings of the grand jury are protected by the 
seal of secrecy, unless their disclosure is necessary te the public 
interests, or to the maintenance of private rights. An indict- 
ment found is, by statute, prohibited to be entered on the min- 
utes, and is not to be inspected by any person, other than the 
presiding judge, the solicitor, and the clerk of the court, until 
the defendant has been arrested, or has given bail for his ap- 
pearance. The finding of an indictment is an ew parte pro- 
ceeding, conducted with closed doors, and its privacy secured 
by solemn oath. While an indictment is an accusation in writ- 
ing, charging a person with an indictable offense, presented by 
a component part of the court; though it is a judicial affirma- 
tion, that the evidence before the grand jury is sufficient to put’ 
him on trial before a petit jury; it is an accusation and affirma- 
tion founded on ab evidence as the prosecuting officer, the 
grand jury, and the prosecutor, if any, may see proper to select 
and adduce; and it is important to impair, on the trial of the 
accused, the presumption of innocence. The. person charged 
not permitted to be present; has no opportunity of being heard ; 
ean bring no evidence, and can not cross-examine the witnesses 
produced. To admit such judicial finding as prima facie evi- 
dence of probable cause will enable a malicious prosecutor, by 
his own evidence alone, or by manipulating other testimony, to 
arm himself with a prima facie defense against a subsequent 
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action. The charge requested by the defendant was properly 
refused. 
Reversed and remanded. 


Gayle v. Johnson eé als. 





Appeal from Final Settlement in Probate Court. 


1. Costs improperly charged against estate-——Costs and expenses in- 
curred in propounding and establishing the probate of a will, by a per- 
son who is not therein named as executor, and upon whom is cast no 
legal or moral duty to establish the will, are not a proper charge against 
the estate ; and when such costs and expenses are incurred by one of 
the distributees, by agreement with the others, and letters of adminis- 
tration are granted to him, the adjustment of the matter between them, 
according to the agreement, is not within the jurisdiction of the Probate 
Court on the settlement of the administrator’s accounts. 

2. Title to lands descends to heirs and vests in them immediately upon 
the death of the person who is seized and possessed of a heritable estate 
therein.—On the death of a person who is seized and possessed of a 
heritable estate in lands, the title atonce descends and vests in his heirs 
or devisees, subject to the widow’s rights of homestead and quarantine, 
and to the exercise by the administrator of the statutory powers con- 
ferred on him; and with the title the right of possession passes, and the 
right to the rents and profits accruing until they are intercepted by the 
administrator; nor can the administrator hold them responsible for the 
rents and profits thus received. 

3. Receiver holds for benefit of parties.—A receiver, in achancery suit, 
holds for the benefit of the parties pending the suit, and, on its termi- 
nation, for the benefit of the party who is ascertained to be entitled to 
the fund or property ; and while the rights of a stranger, intervening 
pro interesse suo, will be protected, they can not be enlarged by reason 
of the receivership. 

4. When receiver’s possession is that of heirs.—A receiver of the rents 
and profits of real estate being appointed, pending a suit between the 
heirs at law and the surviving husband of the decedent, to which the 
administrator was not a party; on the termination of the suit in favor 
of the heirs, the possession of the receiver is their possession, and the 
rents and profits received by him can not be claimed by an administra- 
tor subsequently appointed. 

5. When administrator is estopped.—One of the heirs being appointed 
administrator, and the moneys in the hands of the receiver being paid 
over to him by order of the chancellor, under an agreement among the 
several heirs, to be used and applied in payment of certain specified 
claims; the administrator will be personally estopped from denying 
that he had received the moneys for the specified purposes, and the 
heirs from denying his right to appropriate them according tothe terms 
of the agreement; but the administrator can not be charged, on settle- 
ment of his administration, with the moneys thus received, as assets of 
the estate. 


Apprat from Dallas Probate Court. 
VoL. LxXxx. 
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Heard before Hon. P. G. Woon. 

This was an appeal from the final settlement of Anna M. 
tayle, as administratrix, with letters testamentary annexed, of 
the estate of Mary L. Gayle, deceased, had in the Probate Court 
of Dallas county; and arises out of certain rulings of said 
court, adverse to appellant, hereinafter stated. 

The bill of exceptions shows that Mrs. Mary L. Gayle died 
about the 6th of October, 1871; that at the date of her death, 
and for some years afterwards, no will was produced, and let- 
ters of administration were regularly granted upon her estate. 
In the course of the administration, in the year 1876, it was 
agreed by the children of the decedent, that one of their num- 
ber, Anna M. Gayle, the appellant, should institute proceed- 
ings to establish the lost will of their mother, they stipulating, 
in the event of success, to pay the expense of the proceeding. 
The will was established, and admitted to record in the Probate 
Court, in 1876 ; and, on appeal to this court, the decree was 
affirmed in 1878. Letters were issued to Anna M. Gayle in 
1879. The property not administered, of Mrs. Gayle’s estate, 
consisting exclusively of land, which belonged to her statutory 
separate estate, and which, by the will, was devised-to her chil- 
dren. After her death, the husband of Mrs. Gayle was, in 
1872, adjudged a bankrupt, and his supposed interest, pur- 
chased at the assignee’s sale, by Conoly, who claimed the land, 
and accruing rents. Conoly was enjoined by bill in chancery, 
filed by the children of Mrs. Gayle, from taking possession and 
collecting the rents, and a receiver was appointed. 

At the final settlement of the estate it was found that there 
was the sum of $822.81, remaining in the hands of the admin- 
istratrix for distribution, or $164.56, for each of the five dis- 
tributees. When the court was about toenter judgment against 
the administratrix for said sums, she moved the court that she 
be allowed to satisfy the shares of said distributees, by charging 
each distributee with his pro rata part of the expenses incurred 
at their instance, in establishing the will, which was shown to 
be $902. This motion was refused, and the administratrix ex- 
cepted. The said administratrix further moved to amend her 
account by striking from the debit side thereof the item of 
$1,165.54, received by her, by decree of the Chancery Court, 
from the receiver in the Conoly suit, on the ground that said 
sum, being the rents of the land devised to the children of 
Mrs. Gayle, belonged to said devisees. To this motion some 
of the devisees consented, but the appellee William S. Johnson, 
objected. The motion was heard on evidence, and the court 
refused to grant it, and held that said administratrix was 
chargeable with said sum. To this ruling the administratrix 
excepted. Some of the devisees consented to have their dis- 
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tributive shares satisfied by their share of the expense of es- 
tablishing the will; appellees objecting. There were other 
rulings of the court excepted to by the administratrix not nec- 
essary to be set out. 

From the adverse rulings above stated this appeal is taken, 
and the same are assigned as error. 


Brooxs & Roy, for appellant. 
SATTERFIELD & Youna, contra. 


CLOPTON, J.—Whatever may be the privilege or duty of 
one, named as executor in a paper purporting to be a last will 
and testament, to propound it for probate, and to fix a charge 
upon the estate for any reasonable costs and expenses incurred 
in abona fide effort tu have the will established ; one, not stand- 
ing in any relation, which makes it either a legal or moral duty 
to the estate to establish the will, can uot create a proper charge 
upon it for costs and expenses thus incurred. A charge can 
not be fixed upon an estate for costs and expenses incurred, 
though in reference to its property, by one, upon whom neither 
the law, nor the will, confers the privilege, or imposes a duty. 
Administration, on the death of Mrs. Gayle, had been granted 
in 1872, as if she had died intestate, no will having been found. 
While the estate was in course of administration thus granted, 
and several years after the grant, in October, 1876, an agree- 
ment was entered into between the children of Mrs. Gayle, 
that as the will of their mother could not be found, proceed- 
ceedings should be instituted by the appellant in her name to 
establish and have admitted to probate a copy of the will; the 
children agreeing, in case of success, to pay a proportionate 
share of the expense. Proceedings were accordingly instituted, 
which resulted in the rendition of a decree by the Probate 
Court in December, 1876, establishing the lost will and admit- 
ting a copy of it to probate, which decree was, at the Decem- 
ber term, 1878, affirmed by this court. The appellant was not 
appointed administratrix until April, 1879. The evident pur- 
pose of the agreement to institute such proceedings, was to de- 
feat the claim of Conoly to the life interest, which the husband 
of Mrs. Gayle would have had in her real estate, if she had died 
intestate, and his consequent claim to the rents, that had ac- 
crued in the hands of the receiver. The attorneys were em- 
ployed by the children, no one of whom occupied any relation, 
which made it a legal or moral duty to the estate to give effect 
to the will. Under such circumstances, the experises incurred 
by them for that purpose must be regarded as incurred for 


their personal benefit, and as constituting a personal charge on 
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them. The settlement of the matter of the expenses between 
the children was without the jurisdiction of the Probate Court, 
and there is no error in disallowing the vouchers for such ex- 
penses.— Henderson v. Simmons, 33 Ala. 291. 

The title to a heritable estate in lands descends eo enstanti, and 
vests in the heir at law, on the death of the person seized with 
such estate, if there be no will giving it a different direction ; and 
if there be such will, then in the devisee. With the title passes 
the right to the possession, and after accruing rents and profits, 
subject to the statutory powers of the personal representative. 
For the purposes of administration, and subject to homestead 
and quarantine rights, the personal representative may claim 
and take possession, let to rent, and receive accruing rents. 
Possession and control of the realty by the personal representa- 
tive, suspends the right of the heir or devisee to possession, and 
the rights of action, which at common law deseended with the 
land ; but to thus suspend the heir or devisee’s rights, the per- 
sonal representative must actually take possession, or assert his 
right, and follow it up with the means necessary to establish 
it—Calhoun v. Fletcher, 63 Ala. 574. The heir or devisee is 
entitled to the realty with all its incidents, until the personal 
representative exercises or asserts his statutory power, either to 
rent or sell.— Masterson v. Girard’s heirs, 10 Ala. 60. As be- 
tween the personal representative and the heir or devisee, the 
latter is not responsible for rents received or collected before 
the statutory power is asserted ; for the reason, that he is in 
law the owner, and may receive and expend the usufruct, though 
the personal representative may intercept rents not actually re- 
ceived or collected.—Chighizola v. Le Baron, 21 Ala. 406; 
Br. Bank at Mobile v. Fry, 23 Ala. 770. 

The land was the statutory separate estate of Mrs. Gayle. 
After her death, her husband, in 1872, was adjudicated a bank- 
rupt; and his supposed interest in the land was sold by the as- 
signee in bankruptcy, and purchased by Conoly, who asserted 
his claim to the land and to the rents accruing thereafter. 
Thereupon, in September, 1573, a bill in equity was brought 
by the children, as heirs-at-law, to enjoin Conoly from setting 
up any claim to the land and from collecting the rents, and 
praying the appointment of a receiver, and that the possession 
of the land and rent notes be turned over to the receiver for 
their benefit. A receiver was appointed by the court, with au- 
thority to take charge of the lands and receive the rents, who 
entered upon the discharge of his duties as such, and collected 
the rents for several years thereafter. The personal represent- 
ative was not a party to this suit, and no personal representative 
had ever taken possession or control of the land, or asserted 
the power to sell or rent, until the appellant, as administratrix, 
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took control after the rents had been paid by the receiver to 
her solicitor by order of the Chancery Court. After the lost 
will was finally established and admitted to probate, Conoly 
abandoned all claims to the lands and the rents, and the rents 
in the hands of the receiver, after deducting certain costs and 
charges, were paid to the solicitor of appellant under an order 
of the court made in October, 1879, on her application as ad- 
ministratrix. 

A receiver is appointed for the benefit and on behalf of the 
parties in interest during the pendency of the suit; and on its 
termination, for the benefit of the party ascertained to have the 
right to the property or fund in controversy. Whilst a stran- 
ger, whose rights are affected, may apply to be heard pro in- 
teresse suo, and his rights will be protected from diminution by 
reason of the receivership, it does not operate to enlarge such 
rights. ‘“ He can not claim and derive from it a benefit to 
which he would not have been entitled, if there had not been 
a receiver appointed.”—WScott v. Ware, 65 Ala. 174. The in- 
terposition of the court by the appointment of a receiver does 
not change the ultimate rights of the parties. When Conoly 
abandoned his claim and further litigation, the possession of 
the receiver was by relation the possession of the heirs during 
the pendency of his appointment, and was exclusive of the pos- 
session or control of the personal representative. The money 
received by him for rents was in law and for all legal purposes, 
the money of the heirs, the same as if the receiver had been 
appointed, and they had continued in possession collecting the 
rents. 

It is insisted, however, that the order of the Chancery Court 
directing the money to be paid to the appellant as administra- 
trix, is res adjudicata, as to ownership, and that the appellant 
is estopped from denying, that the rents are assets of the estate. 
The petition was filed by appellant under and in pursuance of 
an agreement between the children, that appellant should ob- 
tain the money in the hands of the receiver, for the purpose of 
compromising the Craig claim and of paying the attorney’s fees 
and costs, for which the children were liable. The application 
and proceedings thereon were ew parte. No issue was made or 
question raised or determined between the children and the ad- 
ministratrix as to the ownership. The children asserted their 
right and ownership to the rents in directing, by whom they 
should be received and the manner of their application; and 
the appellant, by receiving them under and in pursuance of 
such agreement, recognized and acted in subordination to the 
rights of the children. The appellant may be individually es- 
topped from denying, that she received them in her representa- 
tive capacity, for the specified purposes, and the children es- 
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topped from denying the correctness of their application to the 
payment of the charges, which were fixed on them by their 
agreement and direction. Here the mutuality of the estoppel 
terminates, and the estoppel ceases. The application of the 
administratrix and the order of the chancellor, the children not 
having been made parties, would not, independent and exclusive 
of the previous agreement, estop the children from disputing 
her rights to the rents. It is manifestly unjust to charge the 
appellant with the amount of rents, and reject the vouchers 
evidencing its appropriation according to agreement. 

Whilst we can not concur with appellant’s counsel, that the 
order of the chancellor is vozd, we hold that it can not operate 
to convert the rents into assets of the estate, for which the per- 
sonal representative is chargeable on her settlement, when in 
law and in fact they are not assets. A contrary ruling is inhib- 
ited by the statute, which declares, no executor or administrator 
is liable, except in a specified case not applicable here, beyond 
the amount of assets which have come to his hands, or which 
have been lost, destroyed, wasted, injured, depreciated, or not 
collected by want of diligence on bis part, or by an abuse of 
his trust.—Code, § 2616. A decree against the personal rep- 
resentative, ascertaining the state of her accounts on settlement, 
is conclusive and binding on her sureties, as to all matters, not 
personal defenses; such as the factum of the bond.—Martin 
v. Tally, 72 Ala. 24. Receiving the rents, on such ew parte 
application, under such circumstances and for designated pur- 
poses, some of which are foreign to the due and legal adminis- 
tration of the estate, should not have any greater effect in estop- 
ping the administratrix from showing they are not legal assets, 
than if they had been received without an order of the court by 
her as administratrix, on a claim that they were assets. In 
Smith’s Heirs v. Smith’s Adm’x, 13 Ala. 329, it was said: “We 
assume it as a postulate, that if an administrator receives money 
or property belonging to the estate of his intestate, to which he 
is not entitled in his representative character, although he can 
not hold it against the party legally entitled, yet the Orpkan’s 

Jourt can not take it into the account, and render a decree 
against him therefor, on the settlement of the administration. 
A court of law, proceeding according to the ordinary forms, or 
a court of chancery, may hold him accountable and render com- 
plete justice.” The effect of a decree against the appellant for 
rents, on her settlement, would be to fix not only on her indi- 
vidually, but also on her sureties, a charge, not authorized by 
law, which, in the absence of fraud or collusion, is conclusive 
on them. Of the agreement, and its performance or breach, 
the Probate Court had no jurisdiction; and although the ad- 
ministratrix charged herself with the money obtained from the 
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receiver, if she was not so chargeable, it was competent for her 
to show the fact, and thereupon it was the duty of the court 
to make the correction.—Smith’s Heirs v. Smith’s Adm’a, su- 
pra. The court should have striken from the account the 
charge for the money turned over by the receiver. 

This conclusion renders unnecessary the consideration of the 
other questions presented in the argument of counsel. 

Reversed and remanded. 


Carter et als. v. Court of County Com- 
missioners, 


Petition for Certiorari. 


1. Judgment of Court of County Commissioners increasing valuation of 
property.—The judgment of the Court of County Commissioners in- 
creasing the valuation of property as assessed for taxation, is a separate 
and distinct judgment as to each tax payer; and certiorari will not be 
awarded to bring up for review jointly, judgments involving different 
rights. 


Arrrat from Etowah Circuit Court. 

John H. Carter, with a number of others, united in a_peti- 
tion to the Hon. James Aiken, judge of the 9th judicial cir- 
cuit, praying a writ of certiorari, directed to the Court of 
County Commissioners of Cullman county, in said judicial cir- 
cuit, and returnable to the Cireuit Court of said county of Cull- 
man, praying that the proceedings of the Court of County Com- 
missioners, in reference to matters in said petition specifically 
set forth, might be reviewed and corrected. The petition fur- 
ther prayed an injunction against the tax collector of said 
county, to restrain him from selling the property of petition- 
ers for the payment of the taxes assessed upon the valuation as 
fixed by said Commissioners Court. The petition set out that 
petitioners had regularly returned their property for taxation 
to the assessor, at its correct valuation ; but that the Court of 
County Commissioners, at their August term, 1885, had arbi- 
trarily and illegally increased the valuation of the property re- 
turned by petitioners, setting forth specifically and at length 
the amount of such increased valuation in the case of each of 
the petitioners. The petition was presented to Judge Aiken, 
who made the following endorsement on the same: “Aftera 
careful consideration of the foregoing petition, it is ordered, ad- 
judged and decreed that the prayer of the petition be, and is 
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hereby refused on the following grounds, viz: Ist. That the 
petition shows that the Commissioners Court had jurisdiction 
of the subject-matter, and that the proceedings are regular on 
their face. 2d. It does not show that the petitioners have made 
application to the Commissioners Court to have the error com- 
plained of, in any way corrected. 3d. The petition shows no 
ground of relief.” 

From this action of the circuit judge, petitioners took an im- 
mediate appeal to this court, returnable to the first Tuesday in 
April, 1886, assigning as error, the refusal to grant said writ, 
together with assignments of error in regard to various irregu- 
larities in the Court of County Commissioners. 


H. L. Wartrixeron, and Warrs & Son, for appellant. 
Gro. H. Parker, and Hamitt & Lusk, contra. 


CLOPTON, J.—The judgment of the Court of County 
Commissioners, increasing the valuation of property as assessed 
for taxation, is a separate and distinct judgment as to each tax- 
payer, in which the other tax-payers have no individual inter- 
est. The petition is brought by fourteen different persons, and 
seeks, by one petition and one writ, to bring up for revision as 
many judgments. There is no community of interest between 
the petitioners, and no connection between the judgments. 
Different rights are involved, and the parties are different in 
each case. The appellate court has no authority to consolidate 
them, and render one judgement as to all. Two or more dis- 
tinct orders of the Commissioners Court can not be taken to the 
Circuit Court by one writ of certiorari.— Croswell & Monette 
v. Coms. Court, 24 Ala. 282; Davis v. Calhoun, Ib. 437. 

Aftirmed. . 


Gayle et al. v. Johnston. 
Bill in Equity for Partition. 


1. Bill for partition by tenant for life; parties to.—A tenant for life 
may maintain a bill in equity for the partition of lands, and it is the bet- 
ter practice to make all the persons having an interest, tenants for life 
and remaindermen, parties to the suit. 

2. Remainderman necessary party.—lf a remainderman is not made a 
party to the suit, his rights are not affected by any decree that may be 
rendered ; and if an infant remainderman is made a party, but is not 
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properly brought before the court, the decree wili be reversed on error, 
no matter how the question is presented. I 

3. Minors; how brought before the court.—When the complainant is 
the father of an infant defendant, whose mother is dead, service of pro- 
céss should be made on her general guardian, if she has any; and if 
process is served on the person who is averred to be her guardian, but 
the bill is not sworn to, and there is no affidavit of the fact that he is 
such guardian, and no proof of the fact, the infant is not properly before 
the court. 

4. Appearance ; record must show throughout.—Where the defendants 
who have answered are actually present in court, either in person or by 
their solicitors or guardians ad litem, at the allowance of an amendment, 
they shall be deemed to have notice thereof; but the entries of record, 
made at the time, must show their presence, and when they do not, a 
recital in a subsequent decree pro confesso, taken before the register, is 
not sufficient. 

5. Tenants in common ; use and occupation.—At common law, a tenant 
in common was not liable to his co-tenant for use and occupation, unless 
there was an actual eviction, or an agreement to pay rent; and the 
English statute (4th and 5th Anne) changing the rule, having been 
enacted after the settlement of this country, is not of force with us. 

6. Same ; account for rents received.—For rents actually received one 
tenant in common is liable to account to his co-tenant; but, when the 
rents were received from a tenant to whom necessary advances to make 
a crop were supplied, such advances, and other necessary costs and ex- 
penses incurred, must be deducted from the gross amount received. 


AprkaL from Selma City Court (equity side). 
Heard before Hon. J. Haratson. 


Brooxs & Roy, for appellants. 
SaTrERFIELD & Youna, contra. 


STONE, C. J.—Mary L. Gayle was the owner of a tract of 
land of some thirteen hundred and seventy acres, and died leav- 
ing a last will and testament, which was duly probated. She 
lett five children—three daughters, Anna M., Rebecca D. and 
Lou. Reese, and two sons, Thomas G. and Billups J. Gayle 
and by her will devised her real estate to them equally. She 
also left four lots in the town of Cahaba, devised, as the plan- 
tation was, to her children. The real estate thus became the 
property of the five children, held in equal, undivided’ interest 
as tenants in common, under the statutes of this State.—Code 
of 1876, §§ 2191, 2273. Lou. Reese died intestate, a minor 
and unmarried, and her brothers and sisters, four in number, 
became her heirs-at-law. Rebecca D. intermarried with Wil- 
liam S. Johnston, and had issue, Fannie D. and Lula Reese 
Johnston, and died intestate, leaving her husband, the said Wil- 
liam 8. Johnston, and her said two children surviving her—the 
children being infants of very tender years. Her death oc- 


curred after the death of her sister, Lou Reese Gayle, Subse- 
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quently Fannie D. Johnston died, an infant, not exceeding six 
years old, leaving Lula Reese Johnston her heir at law, and 
sole owner of her mother’s interest in the real estate of which 
Mary L. Gayle died seized, in remainder after the termination 
of William 8. Johnston’s life estate in such undivided interest. 
Other persons own or claim interests in the shares of Anna M., 
Thomas G. and Billups J. Gayle in said real estate, under in- 
cumbrances alleged to have been created by them after their 
rights acerued under the will, but this record presents no ques- 
tion for our decision, arising out of such incumbrances or 
claims. We need not state them. 

The present bill was filed by William 8. Johnston, owner of 
a life estate in the undivided interest of his deceased wife, and 
prays to have partition of said lands, averring that they can be 
equally divided and partitioned by metes and bounds, without 
a sale. The bill makes the living co-tenants and the incum- 
brancers on their several interests parties defendant, and also 
makes the said Lula Reese Johnston a party defendant. There 
is in the record an affidavit made by complainant’s solicitor, 
that Lula R. Johnston was an infant under fourteen years of 
age when the affidavit was made—two months after the bill 
was filed. A guardian ad litem was appointed for the infant 
defendant, he having consented in writing to act as such, and 
he put in the customary answer, denying the averments of the 
bill. Testimony was taken, and the case was submitted and 
tried on its merits. The chancellor decreed that complainant 
was entitled to partition ; and from that decree the defendants 
appealed to this court. Only Anna M. Gayle, Thomas G. 
Gayle and Billups J. Gayle assign errors. 

It is contended for appellants that William 8. Johnston, be- 
ing only tenant for life, can not maintain a bill for partition ; 
and that Lula. Reese Johnston, the infant, was not properly 
served with summons to bring her into court. We will con- 
sider these questions in connection with each other; for if par- 
tition had at the suit of the life tenant does not conclude nor 
affect the rights of the tenant in remainder, we can perceive 
no reason why other defendants should complain of irregularity 
in the service, nor indeed why such remainderman should be 
made a party. One appellant can not complain of error com- 
mitted against another, unless the error affects the party com- 
plaining injuriously. Hence, if partition obtained at the in- 
stance of a tenant for life be binding and operative only during 
the life tenancy, there can be no reason for burdening the re- 
mainderman with the expense of such fruitless contention. 

Some of the older authorities leave the impression that par- 
tition obtained at the suit of a life tenant, or tenant for a term 
of years, is, and can be binding only during the continuance of 
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the term, or particular estate; and that when the particular 
estate falls in, there will be a relapse to the status of os 
cy in common, unless other proceedings in partition be had. 
There can be no question that the remainderman will stand 
unaffected by the decree, if he is not made a party, and brought 
properly before the court that his interests may be fairly and 
fully represented.— Warner v. Baynes, Ambler 589; Wells v. 
Slade, 6 Ves. 498; Baring v. Nash, 1 Ves. & B. 550; Wot- 
ten v. Copeland, 7 John. Ch. 140; 1 Sto. Eq. Ju. § 656. 

The better rule permits all the interests to be brought before 
the court and represented, so that the decree pronounced shall 
bind all interests, and conclude the claims of remaindermen as 
well as those of the termors, or life tenants. “If a complete par- 
tition be desired, all parties interested may be brought before 
the court, and all estates, whether in possession or expectancy, 
including those of infants and all persons not ¢n esse, may be 
bound by the decree.”— Adams Eq., *230; Lord Brook v. Lord 
Hertford, 2 Peere Wms. 518; Gaskell v. Gaskell, 6 Sim. 
643 ; Striker v. Mott, 2 Paige 387; Woodworth v. Campbell, 
5 Paige 518; Freeman on Co. & Part. $$ 439 to 441; Young 
». Rathborn, 1 C. E. Green. 224; Maxwell v. Gretsan, 
11 Vr. 383; Bromberger v. Clippenger, 5 Watts & 8. 311. 
The latter rule is so much more promotive of the interest of 
the parties; contributes so much more effectively to the im- 
provement and preservation of the estate, that it should always 
be pursued when practicable. The present bill makes the re- 
mainderman a party, and therefore proves its purpose is to ob- 
tain complete, as distinguished from temporary partition. 

We will be pardoned for saying that in a case like this, which 
deeply concerns the interests of an infant of tender years, the 
chancellor cannot well be too watchful of the rights of such 
infant. If there be any room for doubt or uncertainty, whether 
the lands allotted to him are of fairly equal value with the other 
shares, the reported partition should not be confirmed, without 
reference to the register, and satisfactory report thereon. 

The present bill being framed for complete partition, no de- 
cree pronounced against the infant, Lula Reese Johnston, will 
be regular, unless she was served with sammons in the manner 
the statate and rule of practice direct—Clark v. Gilmer, 
28 Ala. 265. And if the service in this case was not made 
according to rule, it is our duty to reverse the decree, no matter 
how that question is brought before us. Circumstanced as this 
infant was, her interest being in law adverse to that of her 
father, and she having no mother, her general guardian, if she 
had one, was the proper person to receive service for her.—Rule 
23 of Chancery Practice. The bill avers that Harry Toulmin 
is the guardian of Lula Reese Johnston, and summons for her 
VoL. Lxxx. 
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was served on him. He was not made a party as guardian. 
The bill was not sworn to, and no affidavit was filed, affirming 
that he had been appointed, or was her guardian. This aver- 
ment of the bill was denied by the defendants who answered, 
and the record contains no proof that he was such guardian. 
The record fails to show the service on her was regular, and for 
this error the decree of the chancellor must be reversed.—Mce- 
Intosh v. Atkinson, 63 Ala. 241; Cook v. Rogers, 64 Ala. 
406. We will add, if the bill had been sworn to, or if an affi- 
davit had been filed with it, affirming that Toulmin was her 
general, or regularly appointed guardian, this would have been 
sufficient, in the absence of a plea, or express denial in the 
answer that he was such guardian. We will add further, that 
when suit is by, or against a person in his representative ca- 
pacity—as administrator or guardian for instance—suel repre- 
sentative relation need not be proved, unless directly put in 
issue. 

A second error insisted on, is the asserted failure of the ree- 
ord to show that notice of the amendment to the bill was 
served on the defendants who had previously answered the 
original bill; and that decree pro confesso was taken against 
them without such previous service. Rule of practice No. 47, 
provides, that “where the defendants who have answered are 
actually present in court, either in person or by their solicitors 
or guardians ad litem, at the allowance of the amendment, they 
shall be deemed to have notice thereof.” The amendment in 
this case was by interlineation in ink of a different color, and 
was allowed in term time, February 17, 1885. The entries on 
the record made at that time, fail to show the defendants were 
actually present in court in person, or by their solicitors. The 
guardian ad litem for the infant answered, and the other de- 
fendants failed-to answer the amendment. Onthe 25th May, 
1885, a decree pro ‘confesso was entered up by the register 
against the defendants, who had answered the original bill, but 
had failed to answer the amendment. In this decretal order, 
the register recites that the said defendants, Anna M., Thomas 
G. and Billups J. Gayle, “were present in open court, and had 
notice of the allowance of such amendment.” The evidence on 
which this recital was based is not shown by the record. As 
we have said, the order by which the amendment was allowed 
makes no mention of the actual presence of the defendants, 
either by themselves or counsel. The register could not right- 
fully consult his personal recollection of what had occurred, 
nor should he have received extrinsic evidence of the fact. 
McDougald v. Dougherty, 39 Ala. 409, 431. There was no 
legal evidence that the three defendants named—the only 
adult defendants who had answered—were actually present in 
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court when the amendment was allowed; and the decree pro 
confesso was improperly granted, This question, however, 
should have been raised before the chancellor, and can not be 
raised here for the first time. 

The bill in this case seeks also to have Anna M. Gayle and 
Billups J. Gayle held to account for rents of the property, al- 
leged to have been received and appropriated by them during 
the years 1883 and 1884. No recovery is sought for the mere 
use and occupation. Under our rulings such could not be had, 
unless the co-tenant complaining had been actually evicted, 
forcibly kept out of possession, or there had been an agreement 
to pay rent.— Newbold v. Smart, 67 Ala. 326; Terrell v. Cun- 
ningham, 70 Ala. 100; Wilkinson v. Stuart, 74 Ala. 198; 
MeMath v. DeBardelaben, 75 Ala. 68; Sargent v. Parsons, 
12 Mass. 149. Such is the rule of the common law. In Eng- 
land the statute of 4 and 5 Anne was so interpreted as to 
give a right of recovery for mere use and occupation by one 
part owner against another; and similar statutes have been 
enacted in some of the States, with a likeinterpretation. We 
have no such statute; and the statute of Anne being enacted 
after the settlement of this country, we are left under the com- 
mon law rule, which denies such recovery. 

The precise form of the claim in this case is, that for the 
year 1883, Anna M. Gayle let the premises to rent at an agreed 
money rental of two hundred dollars, in addition to repairs to 
be made, and that she has collected and withholds the rent. 
We think it clear, complainant is entitled to relief as to this 
sum, and that the chancellor did not err in so decreeing. The 
bill also claims account and relief as to rentals alleged to have 
been realized in and for the year 1884 by Anna M. and Billups 
J. Gayle. 

As to the year 1884 the facts are substantially as follows: 
The cultivable land on the plantation was about six hundred 
acres, of which Billups J. Gayle and Anna M. took control of 
four hundred and twenty-five acres in unequal parts, and let the 
most of it to rent. One hundred and seventy-five acres of the 
cultivable land were left uncultivated and undisturbed. Bil- 
lups J. testifies that this.175 acres was so left that William 
S. Johnston might cultivate or dispose of it at his pleasure ; 
but it is not shown that he was notified it was so left for his 
nse. He did not occupy it, and gave it no attention. It lay 
fallow during the year. The 425 acres were chiefly let in small 
lots to several freedmen, who were unable to secure the rent, 
or to furnish team and supplies to cultivate a crop; and the tes- 
timony shows that without such assistance rendered to them, 
they could not have been obtained as tenants. The real trans- 


action was, that Anna M. and Billups J., as part of the contract 
Vou. Lxxx. 
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of letting, undertook to furnish the tenants with teams and 
provisions; and that to enable them to do so, they pledged the 
rent notes or contracts, and mortgaged their interest in the lands 
to a commission merchant, to raise the means with which to sup- 
ply the tenants. The testimony tends strongly to show that ten- 
ants on the lands could not have been obtained on any terms less 
onerous. We need not decide this, however, for the inquiry is 
not, what rents could have been realized with present manage- 
ment. They owed no duty to the complainant in that regard. 
It was his duty to look after his own interest; and he had no 
greater right to demand or expect their care and diligence in 
making the common property productive, than they had to re- 
quire the same service of him. All he can require of them is, 
that of the rents actually received by them, they shall share 
with him to the extent of his interest. Now, if furnishing sup- 
plies was one of the conditions of the letting, and supplies were 
accordingly furnished, without which there would have been 
no cultivation, no crop, and no rent paid, are not the supplies 
a part of the expense of the cultivation, of the crop, and of the 
rent-bearing fund? And can it be said that rent has been real- 
ized, until all these necessary, preliminary expenditures are re- 
imbursed? and will the co-tenant be allowed to ratify, ‘claim 
and enjoy his share of the nominal product of the letting, with- 
out bearing his proportion of the expense which produced it? 

In Ruffners v. Lewis, 7 Leigh 720, one of the questions 
arose on a partition of lands, and a settlement of the account 
for profits realized from the common property. The lands lay 
in the Kanawha section, and were what are there known as 
salt lands. One of the common owners had experimented, and, 
as was necessary, had sunk wells as a means of reaching the 
salt-bearing water, and had incurred other expenses. Some of 
their experiments were failures, entailing loss. Others were 
successful, yielding a profit. It was sought to charge him with 
the profits, and leave him to bear the losses. In that State— 
[ Virginia]—there is a statute modifying the common law rule, 
and partaking of the nature of the statute of 4 and 5 Anne. 
The court, President Tucker, said: “Iam clearly of opinion 
that the defendants were not only fairly entitled to a credit for 
their expenses and actual services in the successful operation 
which terminated in rendering the property of great value, but 
also for their expenses, labor and services in their unsuccessful 
experiments. The plaintiffs, if they will have advantage from 
their successes, must be content to share in their disappoint- 
ments and failures. He who takes the profits must share the 
burden.” Carr, J., said: “The Ruffners must he treated as 
tenants in common with Prior; not as trespassers. They are 
liable for a fair share of the profits, and entitled to full 
26 
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compensation for their expenses fairly and reasonably incurred, 
as well as those attending their abortive efforts to find water, as 
their more fortunate ones.”—/rvine v. Hanlin, 1 Serg. & R. 
219; Freeman C. & P., § 271; Early v. Friend, 16 Gratt. 
21; Sargent v. Parsons, 12 Mass. 149. | 

The appellants, Anna M. and Billups J. Gayle, are liable to 
the complainant for his share—not of the gross rents they ap- 
parently received, but for the net sum realized, after deducting 
the expenses and losses incurred in having the crops grown and 
rater 7 to market. 

Reversed and remanded. 


McMillan et als. v. Rushing eé als. 


Bill in Equity by Devisees against Administrator de bonis 
non. for Recovery of Land sold by him, and for an Ac- 
count. 


1. Decree of insolvency; when not conclusive on heirs and distribuiees. 
A decree of the Probate Court declaring an estate insolvent, and subse- 
quent proceedings based on that decree, rendered and had prior to the 
enactment of the statute approved December 4, 1878 (Sess. Acts.1878-9, p. 
69), are not conclusiye on the heirs and distributees, !egatees and devi- 
sees, who were not parties, and had no right to file objections to claims, 
nor to contest the administrator’s accounts. 

2. Account; bill for, by legatees and devisees against administrator of 
estate declared and settled as insolvent; what necessary to be shown.—To 
sustain a bill by legatees and devisees, against the administrator of an 
estate which has been declared and settled as insolvent, for an account 
of property specially devised and bequeathed to them, they must show 
that, on a proper accounting, after paying all the debts properly filed 
= the insolvent estate, assets will remain to which they are en- 
titled. 

3. Administrator without interest cannot purchase at his own sale. 
When an administrator has no interest in the estate which he repre- 
sents, he cannot become, either by himself, or jointly with another 

rson, the purchaser of lands sold by himself under a probate decree, 

ut such sale is voidable at the election of the heirs or devisees season- 
ably expressed ; and the confirmation of the sale by the Probate Court 
does net prevent the application of the equitable doctrine. 

4. Laches not imputed to infant; when election seasonably expressed. 
As a general rule, laches will not be imputed to an infant; and where 
several children, seeking to set aside a purchase of lands by an ad- 
ministrator at his own sale, file their bill within two years after the 
eldest had attained his majority, their election is seasonably expressed. 

5. Who not purchasers for valuable consideration.—Neither a volun- 
tary donee, nor a grantee by quit claim only, is entitled to protection 
as a purchaser for valuable consideration; and a purchaser at a sale 
made by an administrator stands in no better condition. 

6. When not necessary to set aside order of sale.—In setting aside a 
VoL. Lxxx. 
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sale under a probate decree, where the administrator himself became 
the purchaser, it is not necessary or proper to set aside the order of 
sale, if regular; but the court may, if necessary, direct a new sale 
under it. 


Appgat from the Chancery Court of Sumpter. 
Heard before the Hon. Tuomas Cosss. 


The facts sufficiently appear in the opinion of the Court. 
Cooke & Lirttx, for appellants. 
Gro. G. Lyon, A. G. Smrrn, and W. L. Braae, contra. 


CLOPTON, J.—The subject-matter of the suit is an ac- 
connt of the personal property which came to the possession 
of McPherson as administrator de bonis non with the will an- 
nexed of the estate of M. B. Tay!or, and a recovery of the 
lands sold by him as such administrator, under a decree of the 
Probate Court; which personal and real property was be- 
queathed and devised to the children of D. M. Taylor, who 
were living at the time the will was made, and at the time 
it went into effect. The testator died in 1861, and D. M. Tay- 
lor was appointed and qualified as executor of his will, and 
acted as such until his death, in May, 1867. In July there- 
after, McPherson was appointed administrator de bonis non. 
On his report, the estate was declared insolvent, in November, 
1868 ; and succeeding the decree of insolvency, a final settle- 
ment of his past administration was made in March, 1869. 
The creditors not having nominated any person, he was con- 
tinued administrator of the insolvent estate; of which final 
settlement and distribution was made in March, 1870. 

The proceedings in insolvency were instituted and conduct- 
ed under the statutes constituting sections 2549 to 2589, inclu- 
sive, of the Code. Prior to the act of December 4, 1878 (Acts 
1878-79, p. 69), the heirs, distributees, legatees, and devisees 
were not parties to such proceedings, and had no right to file 
objections to claims, nor to contest the account of the admin- 
istrator. The decree of insolvency, under the statutes, was 
made on the report of the personal representative, without 
further proof, if no creditor contested; and was intended to 
declare the status, or condition of the estate, as between the per- 
sonal representative and the creditors, who were the only par- 
ties from the commencement of the proceedings to the final 
distribution to the creditors. These are the only persons to 
whom notice was required, who were barred by the proceed- 
ings, or as against whe they were evidence that the estate 
was insolvent.—McGuire v. Shelby, 20 Ala. 456; State Bank 
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v. Ellis, 30 Ala. 478. At the time of the institution of the 
proceedings in insolvency, there was no personal representative 
of the estate of D. M. Taylor, and an administrator subse- 
quently appointed is not affected or concluded thereby. The 
settlements and decrees on the insolvent estate are, as to the 
complainants, res inter alios acta. If, by the maladministra- 
tion of the personal representative, their special rights and in- 
terests have been impaired, or brought to nought, a court of 
equity, on a proper case made, has jurisdiction to compel an 
accounting, and a settlement of the administration of the 
property, real and personal, specifically bequeathed and devised 
to them, and to those whom they represent. The controlling 
purpose of the bill is not a settlement of the administration of 
the entire estate, though it may involve such settlement. The 
direct object is to recover specific real property, and damages 
specially caused to the complainants by the alleged wrongful 
and fraudulent conduct of the administrator. Of course, to sus- 
tain such bill, it must be shown that, on the proper accounting 
being had, there will remain, after paying the debts of the 
estate legally and equitably due, assets to which the complain- 
ants are entitled. 

In November, 1867, McPherson, as the personal representa- 
tive, made application to the Probate Court for an order to sell 
the lands, on the ground that the personal property was insufli- 
cient to pay the debts of the estate. In January, 1868, the 
court granted an order to sell the lands, for cash ; under which 
they were sold by the administrator, in May, 1869, and were 
bid off by Hugh McMillan, at the sum of $8,342.80. On June 
14, 1869, the sale was confirmed by the Probate Court, and an 
order made for a conveyance to the purchaser. On the suc- 
ceeding day, McPherson, as administrator, executed a convey- 
ance to McMiNan ; and on the same day, McMillan conveyed 
an undivided moiety of the lands to Mrs. McPherson, the 
widow of the administrator. The latter deed recites generally, 
“ for divers good and sufficient considerations by me received ;” 
but no consideration in fact moved from Mrs. McPherson, or 
her husband, to McMillan, and there is no pretence, that she 
ever paid to the administrator any part of the purchase-money. 
In her testimony, she says the purchase was made to save the 
lands for McMillan and herself; and without expressing it in 
terms, intimates that the consideration was an indebtedness on 
account of her separate estate. In 1868, Colgin conveyed to 
Mrs. McPherson a house and lot, which McPherson had pur- 
chased from him at the price of about $3,000. As Colgin tes- 
tifies, the deed was made to Mrs. McPherson, at the request of 
her husband, because, as he stated, he had converted her sepa- 


rate estate, and desired to invest in the house and lot for her 
VoL. Lxxx. 
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benefit. The separate estate consisted of several slaves, and of 
money less than a thousand dollars. The slaves were emanci- 
pated, and for them and their hire the husband was not re- 
ages and the house and lot was a manifold payment of 
the money estate. The conclusion is irresistible, that the lands 
were really purchased by McMillan in his name for the benefit 
of himself and McPherson ; and that the conveyance to Mrs. 
McPherson was voluntary—a gift by the husband to the wife. 
The purchase-money, except a small amount, was paid with 
claims against the estate purchased by the administrator and 
MeMillan. 

Thus the bill and the facts make the case of a sale of the 
lands of an estate, by an administrator, in the purchase of 
which he is interested. A purchase of lands at his own sale 
by an administrator, having no interest in the property sold, is 
voidable at the option of the heirs, or devisees, expressed in 
due time.—Daniel v. Stough, 73 Ala. 379; James v. James, 
55 Ala. 525; Calloway v. Gilmer, 36 Ala. 354. A purchase 
by a third person in his own name, for the joint benefit of 
himself and the administrator, does not exempt it from the 
operation of the rule. As a general rule, no officer or person 
charged with the sale of property, whether by an order of 
court, or power from the owner, will be permitted to become 
the purchaser. Assuming a fiduciary relation to another, it is 
the duty of the trustee to exercise all the knowledge and ad- 
vantages which he acquires by reason of his position, for the 
benefit of his cestuc gue trust. As vendor, his duty is to sell 
the property for the highest price ; as purchaser, his interest is 
to buy it for the lowest. A court of equity will not suffer re- 
lations, so essentially repugnant, to be united in the same 
person. The only exception to the rule, in respect to an ex- 
ecutor or an administrator, admitted by our decisions, is when 
the personal representative has an interest in the property 
sold; and regrets, on account of this exception, have been ex- 
pressed. A purchase ata sale of land made by an adminis- 
trator, though under a decree of the Probate Court, in which 
he is interested, directly or indirectly, entirely or partially, will 
be set aside, on the seasonable application of those interested. 
The purchase is equally voidable as to any one who may unite 
with the administrator; for, having joined with him in the 
commission of an act violative of his duty, and against the 
policy of the law, he must share the consequence.—Hunt v. 
Bass, 2 Dev. Eq. 292; Armstrong v. Campbell, 3 Yer. 201; 
1 Lead. Cas. in Eq. 246: 

The report of the sale to the Probate Court states: “ Zhe 
said Hugh McMillan has arranged the payment of said sum 
of $8,342.80 with him, the said administrator, so that he, the 
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said administrator, reports the same as in fact paid, and 
chargeable to said administrator.” The report of payment is 
cautiously worded, and may be true, and yet none of the 
purchase-money actually paid. Without further proof of pay- 
ment, the court should not have confirmed the sale. By the 
statute then in force, the court must make an order confirming 
the sale, whenever satisfied that it was fairly conducted, that 
the land sold for an amount not greatly less than its real value, 
and the purchase-money is sufficiently secured.—Code of 
1876, § 2467. Such decree of confirmation does not defeat 
the application of the equitable doctrine. The question of the 
fairness of the sale, or of a full price, or of the payment of 
the purchase-money, is immaterial. The rule is not intended 
merely to redress an injury committed; but, by removing 
temptation, to prevent fraud and injury. The parties inter- 
ested have a clear right to avoid the sale, when it falls within 
the general principle, irrespective of the facts of the particular 


transaction.— Foxworth v. White, 72 Ala. 224. 


The infaney of the devisees, who filed the bill, exempts 
them, both from the operation of the statute of limitations, 
and from the imputation of laches, or unreasonable acquies- 
cence, such as will render their claim stale in the contemplation 
of a court of equity. The general rule is, though subject to 
some exceptions, that /aches will not be imputed to an infant 
during minority, as he is not, in legal contemplation, cognizant 
of his rights, or capable of enforcing them. If infancy inter- 
venes, the staleness of the transaction does not work prejudice. 
The complainants had no guardian. They resided with the 


family of the administrator and his relatives. 


The bill was 


fied within less than two years after the eldest attained her 
majority. The option to avoid the sale was seasonably ex- 


pressed. 


The defendants, who claim title to the lands, are not in a 
position to invoke the protection accorded to bona fide pur- 


chasers without notice of outstanding equities. 


An essential 


element to the relation is, that the party shall not be a mere 
donee. He must have parted with value, or changed his con- 
dition to his detriment, believing that his vendor is capable to 
convey.a fee-simple estate. Mrs. McPherson, as we have said, 
neither gave nor released anything of value, as a consideration 
for the conveyance to her, nor did she alter her condition for 
the worse: She acquired her title by a mere donation of her 
husband. Whatever right Mrs. McMillan has was derived, by 
the purchase of her deceased husband’s interest, at her own 
sale as administratrix of his estate, under a decree of the Pro- 
bate Court. On such sale, there is no warranty; the buyer 
purchases at his peril, acquiring only the estate or interest 
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which the decedent had. The conveyance, ordered by the 
court, only conveys “all right, title, and interest, which the 
deceased had in such lands at the time of his death.” Mrs. 
McMillan occupies no better position than a vendee, who 
agrees to take the title of his vendor, without stipulation or 
covenant that it shall be good. The sub-purchaser, Jacob 
Taylor, claims solely by quit-claim deed. The uniform rule is, 
that a purchaser, taking merely a quit-claim conveyance, which 
passes only such title as the grantor has, is not a bona fide pur- 
chaser entitled to protection against equities.—Smith v. Parry, 
56 Ala. 266. A recovery of rents tdows as an incident the 
recovery of the lands. 

We do not deem it necessary to consider, in the present state 
of the case, the other questions of fact, as we reach the same 
conclusions as the chancellor in respect to the substantial mat- 
ters involved in the decree, though on different principles. 
The questions relating to the alleged wrongful and fraudulent 
conduct of McPherson, and his conspiracy with McMillan to 
defraud the complainants, will more properly arise on the ref- 
erence to the register, when he will ascertain with what sums 
of money or assets McPherson is chargeable as administrator, 
what disposition he has made of them, and what amounts he 
is entitled to be reimbursed, as having been expended in pay- 
ment of debts justly due by the estate. Other and additional 
testimony may be introduced as to these matters, and we for- 
bear to express an opinion on them at the present time. 

The petition for the sale of the lands was sufficient to 
give the court jurisdiction; and the proceedings and order 
of sale appear to be regular. The chancellor should not 
have annulled and set aside the order of sale. The court 
ean direct a sale under the order, without further pro- 
ceedings and proof, if a sale becomes necessary; and a sale 
under it can not be made without the leave and direction of 
the court. No injury can result from the order being suffered 
to remain in force. 

The decree will be amended, in accordance with this opinion, 
and, as amended, is affirmed. 
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Long v. Gill. 


Bill in Equity Praying for Injunction, and Abatement of 
Obstruction of Right of Way. 


1. Right of way.—The conveyance of a right of way over a parcel of 
land, not defining its limits, but simply designating the place, where it 
may be reasonably enjoyed, does not operate to pass a right to the un- 
’ obstructed use of the entire lot described. 

2. Burden of proof.—When an affirmative fact is averred, on which 
the title to relief is founded, and is denied, the burden of proof rests 
on the complainant, and it is incumbent on him to produce a sufficiency 
of evidence to satisfy the mind. 


Apprat from the City Court of Selma. 

Heard before Hon. Jon. Haratson. 

The bill in this case was filed in the City Court of Selma, 
sitting in equity, by Herman Long, against William B. Gill, 
and prayed an injunction against the continuance of an alleged 
obstruction by said Gill, of a certain right of way belonging 
to complainant, and sought the removal of said obstruction, 
a small brick building, erected by defendant in said right of 
way. The bill averred that on the 6th of January, 1871, com- 
— purchased from Geo. L. Watson and Winslow P. 

ker, a certain lot and store-house in the city of Selma, 
fronting on Broad street, aud running back in a northerly di- 
rection to an open rectangular area of about thirty by twenty- 
eight feet. This rectangular area was owned by the defendant, 
and from it an alley-way ten feet wide ran out to another alley 
leading out to the street. The bill avers that complainant had 
purchased from the grantors of defendant the right of way 
over said parcel of land, viz; said area and alley-way, and the 
unobstructed use thereof was necessary to the ingress and 
egress to and from the rear of complainant’s said lot, with 
drays, wagons and other conveyances employed in carrying on 
his mercantile business; that defendant had purchased said 
parcel of land with actual knowledge of complainant’s right 
of way, and had erected thereon a brick building which ma- 
terially abridged and restricted the right of plaintiff to the use 
of the same. The bill prayed that an injunction issue prohi®it- 
ing defendant from the further use of said erection ; and that. 
on final hearing, a decree be rendered directing its removal, 
and that said Gill, his agents, heirs and assigns, be forever 


prohibited from again obstructing said right of way. An an- 
VoL. LXxx. 

















1885. } OF ALABAMA. 409 
[Long v. Gill.] 


swer was filed by defendant, denying that said right of way 
was obstructed, or its convenience to complainant materially 
affected, by the erection of the small brick building, and de- 
nied the right of complainant, under the terms o ‘his = 
chase, to the unobstructed use of the whole space over w 

he acquired a right of way. On final hearing on the pleadings 
and evidence, the chancellor dismissed the bill, and his decree 
is now assigned as error. 


Brooks and Wurrs, for appellant. 


W. R Ne tson, contra. 


CLOPTON, J. 
grant; and by its construction the nature and extent of the 
easement have to be inferred. The deed, under which he de- 
rives title, conveys “ the right of way over the following lot or 
parcel of ‘land, to-wit :” following which is a description, by 
metes and distances, of an open space of land, immediately in 
rear of the store, then owned and occupied as a clothing store 
by the grantees, and now owned by the complainant. The 
description was not intended to define the limits of the right 
of way, but to designate the place, where it was to be reason- 
ably enjoyed. The terms of the grant, considered in reference 
to the locality and situation of the premises, do not operate to 
pass a right to the unobstructed use of the entire lot described— 
such as a right of way over a street, or a strip of land appro- 
priated to the purposes of a street—but to the convenient use 
of so much as may be necessary to the purposes intended by 
the grant. In Johnson v. Kinnicutt, 2 Cush. 153, the defend- 
ants being the owners of a block of stores and some land im- 
mediately back of and adjoining them, conveyed to the 
plaintiff a part of the latter—leaving a space of twenty feet 
between the stores and the land conveyed—* together with the 
right of passing and repassing over the space of twenty feet 
between the west wall of the store aforesaid, and the eastern 
line of the before granted premises.” The slaintiff claimed, 
that he was entitled to an unobstructed use of the whole space. 
It is said: that the words in the grant “describe the close in, 
through, and over which, the plaintiff should have a right of 
way; but they do not describe the limits of the way granted. 
It was therefore the grant of a convenient way, within those 
limi#s, adapted to the convenient use and enjoyment of the 
land granted, for any useful and proper purpose, for which the 
land might be used, considering its relative position” to ‘the 
streets and other parts of the town, and other like circum- 
stances, 
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When no dimensions, nor purposes, are expressed, the extent 
and nature of the right of way may be inferred from the terms 
of the grant, interpreted in the light of surrounding facts and 
circumstances. The parties are presumed to have contemplated 
the necessities, conveniences, and usages, incidental to a way in 
such locality, and the grant is to be construed in reference to 
the position and situation of the place where the way is granted ; 
the intention of the parties being the object of inquiry. The 
local position; the relative situation of the store of the grantees 
in colanee to the land over which the way is granted, and to 
the adjoining street and alley, and the purposes for which the 
store had been previously and was then used, are all elements 
of consideration. The store of the grantees was bounded on 
Broad street in the city of Selma, and constituted one of a 
block of stores, without access to the back part thereof from 
outside. The only place to receive and deliver goods was 
in front on Broad street. The grant conveyed the right of 
way over an alley ten feet wide, leading from without into an 
open space of about thirty by twenty-nine feet, and over such 
space, adjoining the back wall of the store. From the cireum- 
stances and the situation of the premises, evidently the inten- 
tion was to provide a mode of ingress and egress for the purpose 
of receiving and delivering goods and other articles of use at 
the rear ms of the store. The easement extends to the con- 
venient use of the land for vehicles or conveyances, such as 
may be reasonably required. The complainant therefore is 
entitled to a way reasonably convenient for the employment 
of conveyances, such as are usually and generally employed in 
transporting goods to and frum stores. But the owner of the 
soil is entitled to all the rights, benefits, and privileges of 
ownership, consistent with and subject to such easement.— At 
kins v. Bondman, 2 Met. 457; Brakeman v. Talbot, 31 N. 
Y. 366; Wash. Eas. & Serv. 264. 

The obstruction complained of is a small brick building, 
erected by the defendant in a corner of the lot. No complaint 
is made on any ground, other than as an obstruction. The de- 
fendant had the right to erect the building on the land, though 
a smaller space is ‘eft, rovided unobstructed space remains 
reasonably convenient bor vehicles to enter, load, and unload, 
turn, and go out by the alley through which they enter. It is 
not a necessary consequence, that the complainant is denied the 
reasonable and convenient use of a way, because a part of the 
land is occupied by the building. As the City Court adjudged 
the rights of complaifiant in unison with these views, the case 
is reduced to a question of fact—whether the obstruction 
abridges or impedes the reasonable and convenient use of the 


right of way for the purposes intended, and for which it was 
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granted? The answer denied the alleged obstruction of the 
use of the way. When an aflirmative fact is averred, on which 
the title to relief is founded, and is denied, the burden of proof 
rests on the complainant, and it is incumbent on him to produce 
a sufficiency of evidence to satisfy the mind. If the existence 
of the fact is in uncertainty or equipoise, the complainant fails 
for the want of proof.—//awes v. Brown, 75 Ala. 385. 

While we will not undertake the useless task of reviewing 
the evidence, pro and con, we can not, in considering it, ignore 
the fact, testitied to by the defendant, and stan, Ta that 
in 1875 he erected a wooden structure of about the same size, 
and at the same locality, which was used for the same purposes, 
as the present erection; which remained without objection or 
complaint until the brick building was erected ; and also, while 
the complainant testifies that he protested against the new 
building, on his return from the North, soon after its comple- 
tion, which the defendant denies, it does not appear that any 
further complaint was made for two years or longer, until 
shortly before the filing of the bill. Acquiescense for an un- 
reasonable time, when a party has full knowledge of his rights, 
of an invasion by the wrongful acts of another, and the injuri- 
ous consequences, though not equivalent to an estoppel, or toa 
bar of the right of action at law, may operate to preclude a 
resort to remedies peculiarly and exclusively equitable. Ordi- 
narily, seasonable application is requisite to call into exercise 
the extraordinary jurisdiction and restraining powers of the 
court.— Western U/. Tel. Co. v. Judkins, 75 Ala. 428; 2 Pom. 
Eq. Jur. § 817. We do not mean to say, that the acquiescence 
of complainant has been sufficient to preclude his application 
to remove and restrain the impediment; but it is a mate- 
rial and important circumstance to be considered in weighing 
conflicting evidence. 

The City Court, as stated in the opinion of the presiding 
judge, was met by evidence “ in painful and irreconcilable con- 
flict,” and guided by the rule, that it is incumbent on com- 
plainant to establish his case, found that he had failed for want 
of proof. Though in our individual opinion, the space left 
may seein narrow, and to some extent inconveniently restricted 
as to the turning of vehicles, and though we might think there 
is a preponderance of evidence in favor of complainant, if 
triers of the facts originally, when the dimensions of the un- 
obstructed way are considered in connection with the other 
evidence; nevertheless, where there is a conflict, the witnesses 
being about equally balanced as to number and means of in- 
formation, and acquiescence for several years in a similar ob- 
struction, we can not judicially say, we are clearly convinced, 
that on the evidence, the finding of the court is erroneous. 


Aftirmed. 
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Harrison v. Jones. 
Action on Account. 


1. Act adopting the Code ; effect of subsequent act incorporated therein. 
By the act adopting the Code of 1876, which was approved February 2d, 
1877, it was provided, that ‘‘no act of the Gonent Assembly passed at 
the present session shall be repealed or otherwise affected by’’ its 
adoption ; and by force of this provision, an act passed subsequent to 
the adoption of the Code, and therein incorporated by the codifiers, re- 
peals by implication any other provisions relating to the same subject 
with which it is in irreconcilable conflict. 

2. Whe authorized to determine qualifications of persons desiring to 
practice medicine.—U nder the provisions of the act to regulate the prac- 
tice of medicine in this State, approved February 9th, 1877, (Code, §§ 
1528-35), the board of censors of the State Medical Association, and the 
board of censors of the several affiliated county associations, alone have 
authority to determine the qualifications required of persons desiring to 
practice medicine, and to grant certificates of qualification; and any 
person who engages in the practice of medicine, without having pro- 
cured a certificate of qualification (§ 4244), is declared guilty of a mis- 
demeanor. 

3. No recovery had for medical services unless there is a legal certfiicate of 
qualification.—A penalty imposed by statute implies a prohibition; 
consequently, a recovery can not be had for medical services rendered 
by a person who has not procured a certificate of qualification from the 
proper medical authorities of the county in which he practicés. 


Appxat from Butler Cirenit Court. 

Tried before Hon. Jonn P. Husparp. 

This was an action brought by Joseph Harrison against Jo- 
seph R. Jones for the recovery of an amount alleged to be due 
to the plaintiff for services rendered as a physician in attending 
the wife of the defendant; and was commenced on the 7th 
October, 1884, and the services were claimed to have been 
rendered during the months of April and May of that year. 
The defendant pleaded the general issue, payment, and the 
special plea, that the plaintiff was a practicing physician in the 
county.of Butler, Ala., and that no certificate of qualification 
or diploma had been presented to the Probate Judge of said 
county for his endorsement and seal, and recorded in said pro- 
bate office, as required by section 1532 of the Rev. Code 
of 1876; and, that the plaintiff had no such certificate as is 
required by said Code of 1876 from the county board, to enti- 
tle him to practice medicine in that county. To this special 
plea, the plaintiff demurred, on the ground, that said plea did 


not aver, that the plaintiff had not a license to practice as a 
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physician, from one of the medical boards of this State, or, that 
he was not a graduate of some medical college in the United 
States. The court overruled this demurrer, and the plaintiff 
replied to the defendant’s plea that he was a regular practicing 
physician in the State of Alabama, and was a regular graduate 
of the Medical College of the State of South Carolina, within 
the United States. To this replication the defendant demurred, 
and the court sustained the demurrer. On the trial evidence 
was offered by the plaintiff tending to prove the correctness of 
his claim, and plaintiff's diploma from the South Carolina col- 
lege was put in evidence. Upon the evidence introduced, the 
plaintiff requested the court to give the following written 
charges: 1. “Thecourt charges the jury thatif they believe the 
evidence, the plaintiff would be entitled to recover, so far as the 
plea denying the right of plaintiff to recover on account of his not 
receiving the certificate of the board of censors affects his right.” 
2. “The court charges the jury that if they believe the evidence 
they will find for the plaintiff as to said special plea of the de- 
fendant.” 3. “The court charges the jury that if hes believe the 
evidence, the matters set up by defendant’s special plea do not 
prevent a recovery by the plaintiff.” 4. “The court charges 
the jury that, if they believe from the evidence that the plain- 
tiff was a regular practicing physician, and had been such in 
the State since 1852, and that he had a diploma from the Medi- 
eal College of the State of South Carolina, granted in 1852, 
and that this college was a reputable college, then this would 
be a sufficient authority to practice medicine so far as to an- 
thorize him to recover for services as such, rendered in 1884.” 
The court refused to give each of these charges ; and the plain- 
tiff excepted to the several rulings of the court. Verdict was 
for defendant and the plaintiff takes this appeal. 


Gamsie & Ricuarpson, for appellant. 
J. F. Sravuiines and Troy,: Tompkins & Lonpon, contra. 
>] ’ 


CLOPTON, J.—By the Code of 1852, the medical boards, 
then existing, were continued. They were required to exam- 
ine all applicants for practice, and their diplomas or licenses, 
which, in all cases, were required to be from a respectable col- 
lege, or institution, and if the applicants were qualified, and of 
good moral character, the board must grant a license to practice 
physic, surgery, and dental surgery, or any one or more of such 
branches. Every contract, the consideration of which was 
founded on services rendered as a physician, surgeon, or den- 
tist was declared void, unless the person rendering such services 
had obtained a license to practice in such capacity from one of 
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the medical boards of this State-—Code, 1852, $§ 971, 972, 973, 
977. On February 17, 1854, an act was passed, allowing all 
regular graduates of any medical college in the United States 
to practice their profession without obtaining a license from 
the medical boards or societies as established by law ; and by 
an act passed February 25, 1860, section 977 was amended, so 
as to exempt from its operation contracts, the consideration of 
which was formed on services rendered by a graduate of some 
medical college in the United States.—Acts 1853-4, 48; Acts 
1859-60, 20. Sections 972 to 982 inclusive of Code 1852, 
with the subsequent amendments, constitute sections 1516 to 
1527, inclusive, of Code 1876. 

The Code of 1876 wasadopted February 1, 1877; and by 
the act adopting it, it was provided, “but no act of the General 
Assembly, passed at the present session, shall be repealed or 
otherwise affected by the adoption of the Code.” On Febrn- 
ary 9, 1877, seven days after the adoption of the Code, and at 
the same session, “An act to regulate the practice of medicine 
in the State of Alabama,” was passed, the provisions of which 
are embodied in sections 1528 to 1535, inclusive, and sections 
4244 of the Code 1876. Sections 1528 and 1529 prohibit any 
person to practice, either the regular or irregular systems, asa 
profession and means of livelihood, without having obtained a 
certificate of qualification from some authorized board of medi- 
cal examiners, as provided by the statute. And section 1532 
requires, that every diploma or certificate of qualification, is- 
sued by any authorized board of medical examiners, shall be 
presented to the judge of probate of the county in which 
the person to whorn issued resides, who shall officially endorse 
the same, seal it with the seal of the county, and cause a fall 
and fair copy to be made in a well bound book, to be kept for 
the purpose, and called the register of licensed practitioners of 
medicine. 

It is insisted, that all the sections of tle Code from 1516 to 
1535 inclusive, being incorporated therein, must be constrned 
in part materia, as constituting one entire system; prescribing 
not only the mode of qualification, and the proof of the same, 
but also the keeping of a register of licensed practitioners of 
medicine, and slaviaing the validity of their contracts for ser- 
vices; amd, that when thus construed, graduates of any medical 
college in the United States are still authorized to practice their 
profession, and recover for their services, without obtaining a 
certificate of qualification, and complying with the require- 
ments of section 1532. A casual examination of the act of 
February 9, 1877, will suttice to show, that the purpose of the 
legislature was to organize a complete and entire system, regu- 
lating the practice of medicine in this State, and to supersede 
VoL. LXxx. 
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prior regulations. The board of censors of the Medical Asso- 
ciation of the State, organized in 1873, and the boards of censors 
of the several county medical societies, in affiliation with the 
State Medical Association, constitute the authorized boards of 
medical examiners. The Medical Association of the State is 
vested with authority to determine, from time to time, the 
standard of qualifications required of persons desiring to prac- 
tice medicine, and prescribe rules for the government of the 
authorized boards of medical examiners. And persons, who 
are authorized, and are engaged in the practice of medicine in 
this State, are entitled to a certificate of qualification from the 
board of medical examiners, and to be inscribed in the register 
of licensed practitioners, without examination as to qualifica- 
tion.—Code, §§ 1530, 1531, 1533. These provisions clearly 
show, that the design of the statute is to establish boards of 
medical examiners, other and different from those theretofore 
established ; to have the standard of qualifications fixed by a 
State. association organized under its laws; and to bring all 
physicians authorized and engaged in the practice of medicine, 
within the provisions of the statute, whenever a board of med- 
ical examiners is organized in the county of their residence. 
The act of February 9, 1877, was not adopted with, and as 
a part of the Code. It was put in the Code in pursuance of 
the legislative direction, that the codifiers should incorporate 
in the Code all the acts of a public and general nature passed 
at that session. While it is true, that all laws embodied in the 
Code, as reported to the legislature were re-enacted by its 
adoption, yet an act passed at a later date of the same session 
will repeal by implication a section of the Code, when there is 
an irreconcilable conflict and repugnance. By section 1534, 
the provisions of the six preceding sections take effect in any 
county, whenever the board of medical examiners for the 
county shall have been organized, and such organization officially 
communicated to the judge of probate. While the previous 
statutes are in force in those, in which no such board of med- 
ical examiners has been organized, the provisions of the later 
statute are utterly inconsistent with the theory, that any med- 
icak college is authorized to determine and certify the qualifica- 
tions required of persons desiring to practice medicine in the 
counties, where such authorized Bell exist ; and repeals, by 
clear implication, section 1522 of the Code as to such counties. 
It being admitted, that there had been organized prior to, 
and was in existence during the period the services were ren- 
dered by the plaintiff, an authorized board of medical exam- 
iners in Butler county ; and it appearing, that the plaintiff 
never obtained, but declined to accept, a certificate of qualifi- 
cation from such board, though one was prepared for him ; 
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and that no such certificate was presented to the judge of pro- 
bate, the question is, can the plaintiff, notwithstanding, recover 
for the services rendered? Section 4244 makes any person, 
practicing medicine in this State in violation of any provisions 
of sections 1528 to 1535, inclusive, guilty of a misdemeanor. 
This section embodies section 6 of the original act. When the 
services were rendered, the plaintiff was practicing medicine, 
as a means of livelihood, in violation of the provisions of the 
act. Whatever may be the rule elsewhere, it is too well settled 
in this State to require further argument, that a penalty, im- 
posed by statute, implies a prohibition ; and a contract founded 
on its violation is void, thongh not so expressly declared by 
the statute. In O’ Donnell v. Sweeny, 5 Ala. 468, it is said: 
. “It would indeed be a strange anomaly, if a contract made in 
violation of a statute, and prohibited by a penalty, could be 
enforced in the courts of the same country whose laws are thus 
trampled on and set at defiance.””—Shippey v. Eastwood, 9 Ala. 
198; Milton v. Haden, 32 Ala. 30; Woods v. Armstrong, 54 
Ala. 150; Renfro v. Loyd, 64 Ala. 94. 
There is no error in the record. 


Aftirmed. 


Wright v. Graves. 
Action for Damages, for Breach of Lease Contract. 


1. Written conveyance not varied by parol reservation.—A deed absolute 
in its terms, passes a fee simple estate in presenti, taking effect on de- 
livery ; and its legal effect can not be varied by a reservation in parol, 
so as to make the estate conveyed commence in futuro. 

2. Tenancy at will.—A parol gift of lands, or an unexecuted parol 
ay of purchase accompanied with possession, creates a tenancy 
at will. 

3. A lease made with a tenant at will constitutes the person making it, 
when let into possession, a sub-lessee who is precluded to deny the 
right ortitle a his lessor at the time of making the lease; but, if not 
let into possession, he may show thatthe contract of lease is invalid be- 
cause unsupported by a sufficient legal consideration. 

4. Tenancy by sufferance.—A tenant for life can not make a lease to 
continue longer than his own estate, unless the remainderman joins. 
If the lessee of the tenant for life is in possession at the time of his 
death, and continues to hold over, he becomes a tenant by sufferance ; 
but, if the lessee is not in possession, or does not hold over, a mere re- 
cognition of a lease previously made does not constitute such tenancy. 


Aprgat from Montgomery City Court. 
Tried before Hon. T. M. Arrineton. 
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This action was brought by Henry T. Graves against John 
D. Wright to recover damages for the breach of a lease con- 
tract entered into by and between the defendant and one W. 
D. Graves. The facts, as they appear by the bill of excep- 
tions, are, substantially, that on 17th day March, 1883, W. D. 
Graves conveyed a tract of land, of which the land in contro- 
versy is a part, to Henry T. Graves, the plaintiff, absolutely 
in fee, reserving therein, by parol, a life estate for himself and 
his wife. Onthe 8th September following, W. D. Graves 
leased the premises to John D. Wright, the defendant, for the 
year 1884, who undertook to make certain improvements and 
repairs thereon. In December, 1883, Wright notified W. D. 
Graves that he would not take the place, and the evidence 
shows that he never entered upon the possession. W. D. 
Graves died in possession of the premises in August, 1884. 

The contention of the plaintiff is that the covenants to re- 
pair, entered into by the defendant,.run with the land, and 
that as reversioner he can maintain an action for their breach. 

The defendant demurred to the complaint on the following 
grounds: 1. That it appears from the complaint that the ob- 
ligations and agreements of this defendant set forth therein, 
were without consideration. 2. Because said complaint seeks 
to incorporate an alleged contemporaneous parol agreement 
upon a written instrument. 3. Because it appears from the 
complaint that said alleged contract was made and entered into 
with one W. D. Graves, and it is not shown that said contract 
was ever assigned to the plaintiff, or that he has any right to 
sue thereon. 4. Because it appears from the complaint that 
W. D. Graves had no power to execute a lease to the premises 
therein described, and hence there was no consideration for de- 
fendant’s obligations and agreements. The court overruled the 
demurrers, and the defendant excepted. Upon the submission 
of the case to the jury, the plaintiff requested the affirmative 
charge: “If the jury believe the evidence they must find for 
the plaintiff,” which was given by the court, and to the giving 
of which, the defendant excepted. The defendant asked the 
; court to charge that, “if the jury believe the evidence they 
mnst find forthe defendant,” which charge the court refused 
to give, and the defendant excepted. Verdict was for the 
plaintiff, and the defendant takes this appeal, assigning for er- 
ror the overruling of defendant’s demurrers, the giving of the 
charge requested by the plaintiff, and the refusal to give the 
charge asked by the defendant. 









StrincreLtow & LeGranp, for appellant.—1. There was 
no consideration for the promises of the defendant. Those 
promises were given to W. D. Graves for the right to the 














418 SUPREME COURT (Dec. Term, 


{Wright v. Graves. ] 


possession of the premises named in the lease contract, for the 
year 1884, at a time when W. D. Graves had no interest in said 
land, except a tenancy at will, and no right to contract for the de- 
livery of possession to the defendant.— Collins v. Johnston, 57 
Ala. 307. 2. The plaintiff has shown no right to maintain this 
suit. The contract was made with W. D. Graves, not with the 
plaintiff ; there is no privity shown between the parties ; no as- 
signment of the lease contract, either actually, or by operation 
of law. The defendant never went into possession of the prem- 
ises. The plaintiff was not the assignee of a reversion to which 
rent is incident. The possible reversion, if any reversion at 
all, was destroyed by the death of W. D. Graves before the 
expiration of the term of the lease. 3. The parol reservation 
of the life estate, if valid, was for the life of W. D. Graves, 
and his wife; and the evidence shows that the wife still sur- 
vives. The tenancy at will has never terminated. Teidman 
on Realty, § 213; 1 Wash. on Realty. There is a fatal vari- 
ance between the complaint, which avers a life estate in W. 
D. Graves and the evidence which shows a life estate reserved 
to W. D. Graves and his wife. Washington v. Timberlake, 
74 Ala. 262; McMillan v. Otis, 74 Ala. 560. 


Wittramson & Hotrzciaw. contra, cited 14 M. & W. 682; 
47 N. H. 320; 9 John. R., 267; 4 Kent. Com., 113; 1 Lid., 
339 ; Taylor L. & Ten. 


CLOPTON, J.—The deed, which was executed by W. D. 
Graves and wife in March, 1883, conveys to the plaintiff a fee 
simple estate to commence in presenti. The parol reservation 
of a life estate, whether prior to, or cotemporaneous with the 
execution of the absolute conveyance, was merged in it, and the 
deed took effect as an operative conveyance according to its 
terms from the time of its delivery. Its legal effect can not 
be varied or qualified by a reservation in parol, so as to 
make the estate conveyed commence in futuro. On the ex- 
ecution of the conveyance, the plaintiff was entitled to imme- 
diate possession, without condition or reservation.— W7l/iams 
v. Higgins, 69 Ala. 517. Such are the effect and operation of 
the deed, and it is not competent to limit the words of grant, 
or postpone the enjoyment of the estate vested, by evidence 
resting in parol. 

A parol gift of lands, or an unexecuted parol contract of 
purchase, creates a tenancy at will. Collins v. Johnson, 57 
Ala. 304; Jackson v. Rogers, 2 John. Cas. 33; Jones v. Sones, 
2 Rich. (8S. C.) 542. Where the remainderman resided on 
lands, under a verbal agreement, that he and the life tenant 
should live together, and cultivate and carry on the farm, it 
VoL. LXxx. 
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was held, that the remainderman was a tenant at will.— Leavitt 
v. Leavitt, 47 N. H. 329. A tenancy at will may generally be 
regarded as created by implication of law, where a person, 
without a freehold interest or a definite term, enters into the 
possession of lands with the assent of the owner, and remains 
in possession by his permission and at his will, under cireum- 
stances, which do not create a tenancy by sufferance, or from 
year to year. The parol reservation of a life estate by W. D. 
Graves, being revocable, and subject to disattirmance by the 
plaintiff, constituted him a tenant at will, so long as he con- 
tinued in possession. 

If the defendant had been let into possession, under the 
lease, by the tenant at will, he would have become a sub-lessee, 
and would have been precluded to deny the right or title of 
his lessor at the time of making the lease. But in Crim v. 
Neems, {present term], we held, if the tenant was not let into 
possession, he was not estopped from showing, that the con- 
tract of lease is invalid, because unsupported by a sufficient 
legal consideration. The contract of lease was made in Sep- 
tember, 1883. In November or December, thereafter, the de- 
fendant declined to carry out the contract, and to take posses- 
sion of the leased premises, which were a part of the lands 
conveyed by the deed to plaintiff ; and was never let into pos- 
session. Ordinarily, a tenancy at will is not assignable, and 
making a lease terminates it. The owner may elect to treat 
the lease as a termination of the tenancy, or to permit the 
lessee to enter and remain in possession, thus constituting him 
a tenantat will; but it isa new tenancy, to the creation of which 
possession is requisite Cook v. Cook, 28 Ala. 660; Reckhow v. 
Schanck, 43 N. Y.448. Atthe time of the making of the lease, 
the lessor, being himself a tenant at will, had no interest or estate 
in the lands, which he was capable of conveying, or out of 
which to create any estate or right in the defendant, available 
against the plaintiff. Had he entered into possession under it, 
he would have a disseizor, unless the plaintiff elected other- 
wise. “ Rent being an equivalent for an interest enjoyed, a 
covenant for its payment can not be enforced, if no estate 
passed under the fade and the tenant has not occupied the 
premises ; since there is no legal consideration for the engage- 
ment.”—Tay. L. & T., § 384. 

sut it is urged, that inasmuch as the lessor of the defendant 
was permitted by-the plaintiff to receive the rents and profits 
of the lands during his life, and the parol reservation executed, 
the rights of the plaintiff should be considered the same, as if 
the reservation of a life estate had been valid in its origin. 
While it seems, that the liability of defendant should depend 
on the status, condition and rights of the parties at the time 
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the agreement to lease was made, there having been neither a 
full nor part performance ; if it were conceded, that the reser- 
vation must be regarded as valid from its inception, and as 
operative to carve out a life estate, the title of the plaintiff to 
a recovery on the covenant of lease would not follow. <A ten- 
ant for life can not make a lease to continue longer than his 
own estate, unless the remainderman joins. If the lessee of 
the tenant for life is in possession at the time of his death, and 
continues to hold over, he becomes a tenant by sufferance. By 
acceptance of rent from him, or by other conduct, the remain- 
derman may recognize him as a tenant from year to year; but 
if the lessee is not in possession, or does not hold over, a mere 
recognition of the validity of a lease previously made does not 
constitute a tenancy by snfferance or other tenancy.—Tay. L. 
& T.,$113. The defendant never having occupied the leased 
premises owed no fealty to the plaintiff. There is no evidence 
that the defendant ever acknowledged the title of the plaintiff, 
or held in subordination to it, or ever recognized the existence 
of the relation of landlord and tenant between them. There 
is no privity of contract, and the death of the tenant for life 
does not operate an assigninent of the covenants of lease. [is 
personal representatives may be entitled to recover the rent 
due by the contract up to the time of his death ; but the right 
of the plaintiff as remainderman does not arise, or spring from 
the lease made by the tenant for life; but from a continued 
ocewpation by the lessee.— Austin v. Thompson, 45 N.Y. 114. 
Neither is the plaintiff authorized to maintain the suit as on 
covenants running with the land, since he is not assignee of 
the lessor, or if assignee, did not become so until the lease had 
been terminated by the death of the lessor.— Andrews v. Pearce, 
1N. R. 158; Welliams v. Burrell, 1 C. B. 402. From the 
facts stated in the bill of exceptions, it can not be affirmed as 
matter of law, if a valid reservation of a life estate be con- 
ceded, that the defendant was tenant of the plaintiff, or that 
the plaintiff has a right to maintain an action in his own name 
on the covenants of lease. 

Moreover, if it were conceded that there was a valid reser- 
vation of the life estate, and the right of the plaintiff to sue 
on the contract upon the termination of the life estate was also 
conceded, the reservation, as shown by the evidence, was for 
the grantor and his wife. The death of the wife is not shown, 
and hence it does not appear that the particular estate has 
fallen in. 

The court erred in the ruling on the answer to the complaint, 
and in the charge given. 

Reversed and remanded. 
VoL. LXxx. 
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Owings et al. v. Binford. 


Action for Damages Against Sheriff and Sureties on Offi- 
cial Bond. 


1. Improperly sustaining demurrer to plea.—The general rule is that 
injury results to the party against whom the error was made, when a 
demurrer is improperly sustained to a plea, and will operate a reversal ; 
but, when it affirmatively appears that the party complaining has had, 
under the general issue or special pleas, all the benefits he could have 
had under the plea to which the demurrer was sustained, the error is 
not a cause of reversal. 

2. Service of summons on defendants.—No valid judgment can be ren- 
dered against a party not before a court, and, on appeal, the record must 
reasonably show that the defendant was served or appeared. Where 
the record does not disclose the fact, inquiry must be addressed to the 
proper construction of the judgment entry. 

3. Construction of judgment recitals.—The recitals of the judgment 
may be sufficient to bring in parties without service, and this construc- 
tion will be placed upon them if necessary to preserve the verity of the 
record ; but, if the recitals are consistent with the hypothesis that they 
did not appear, and the maintenance of the verity of the records does 
not require such construction, no intendment will be indulged in favor 
of the appearance. 

4. Case at bar.—In the case at bar the name of each defendant is set 
out inthe margin; the recitals are ‘‘came the parties by attorneys ;”’ a 
judgment is rendered against all the defendants, each being specially 
named in the judgment. The necessary construction is that all appeared. 


Aprrrat from Pickens Circuit Court. 

Tried before Hon. 8. H. Sprorr. 

This was an action brought by Daniel B. Binford, a minor, 
by his next friend, against W. P. Owings, sheriff of Pickens 
county, and J. M. Noland, J. H. Curry, Enoch Easterling, 8. 
C. Nabers and H. B. Chappelle, sureties on his official bond, 
and sought the recovery of damages for the breach of the con- 
dition of said bond. The averments of the complaint are sub- 
stantially that said sheriff, having in his hands a /%. a. against 
Ww. H. Binford, the father of plaintiff, levied the same on the 
contents of a storehouse in Pickensville, in the possession of 
and belonging to the plaintiff, and against his protest ; and 
after advertising the goods, sold them at public auction, by 
which wrongful conduct of said Owings the plaintiff was great- 
ly damaged. The complaint further avers that the plaintiff 
is an emancipated minor. The record shows service of the 
summons and complaint upon W. P. Owings alone. The de- 
fendants filed five pleas to the complaint, the first and fifth 
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denying the ownership of the property sold by the sheriff to 
have been in the plaintiff, and alleging that it belonged to the 
defendant in execution. The plaintiff demurred to these pleas, 
the court sustained the demurrer and the defendants excepted. 
The defendants then filed the plea of the general issue, and a 
number of special pleas, upon all of which issue was taken. The 
verdict was for the plaintiff, assessing his damages. The judg- 
ment of the court is that the plaintiff recover of said Owings, 
and each of his said sureties, naming them, the amount of 
damages assessed, together with costs. The defendants take 
this appeal and assign for error: 1. The action of the court 
in sustaining the demurrer to the pleas filed by defendant. 2. 
The sureties of Owings were never brought into court by being 
served with summons and complaint; nor were they legally be- 
fore the court, that judgment could be rendered against them. 


J.C. & W. F. Jounston, and Warrs & Son, for appellants. 
J. R. Hinron, J. B. and M. L. Sranset, contra. 





CLOPTON, J.—The appellant, Owings, separately assigns 
errors, relating exclusively to the ruling of the court in sustain- 
ing a demurrer to five special pleas, filed Feb. 2d, 1884. After 
the demurrer was sustained, Owings filed the plea of the gen- 
eral issue, and several special pleas, on each of which issue was 
taken, and on the issues thus taken the cause was tried. The 
only error, in this respect, insisted upon in the argument of 
counse! is, sustaining the demurrer to the fifth plea: and we 
may, therefore, consider the assignments of error, relating to 
the other pleas, as waived.— Robertson v. Bradford, 73. Ala. 
116. 

The complaint sets forth, that the plaintiff, who sues by his 
next friend, is an emancipated minor; that the goods in con- 
troversy are his property, and were seized by the sheriff under 
an execution against William H. Binford. The fifth plea avers, 
that the plaintiff is the minor son of William Binford, the 
defendant in execution, who is entitled to his earnings and ser- 
vices, and that the goods were not the property of the plain- 
tiff, but of his father, and liable to seizure under execution. 
The plea is a denial of material allegations of the complaint and 
casts on the plaintiff the burden of establishing, in the first in- 
stance, a prima facie case,—his ownership of the property and 
hisemancipation. The first of the series of the special pleas 
last filed, and the fifth plea, to which the demurrer was sus- 
tained, raise and present, substantially the same issues. 

The general vale is, when ademurrer is improperly sustained 


to a plea, the presumption of injury arises, and will operate a 
VoL. LXxx. 
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reversal, unless it appears by the record, that injury did not 
result to the party against whom the error was committed ; 
but when it affirmatively appears, that the defendant has had, 
under the general issue or special pleas, all the benefits he could 
have had ander the special pleas, to which the demurrer was 
sustained, the error is not a cause of reversal. Although the 
record does not show what evidence was introduced on the 
trial, it affirmatively appears that, the case was-tried ona special 
plea presenting as fully the same defense, though it may be in 
different phraseology. In such case, no injury can result, and 
the determination of the question, whether the demurrer is 
properly or improperly sustained, is unnecessary.—/ake v. 
Pope, 7 Ala. 303; Goggin v. Smith, 35 Ala. 683; Michem & 
Smith v. Moore, 73 Ala: 542. 

The assignments of error by the other appellants relate to 
the rendition of a judgment against them; and it is insisted, 
that it is not shown by the record, that they were brought into 
court by the service of summons, or that they appeared. The 
rule is conceded, that no valid, binding judgment can be ren- 
dered against parties, who are not before the court, either by 
actual or constructive service, or by appearance ; and on appeal, 
the affirmative fact must be reasonably shown by the record. 
The record does not disclose, that any summons was ever issued, 
or served on either of the defendants, other than an acknowl- 
edgment of service by Owings. The inquiry, therefore, must 
be addressed to the proper construction of the judgment-entry. 
This can scarcely be regarded an open question with us. In 
Gilbert v. Lane, 3 Por. 267, it was held that the names of all 
the defendants being on the margin of the entry, all the de- 
fendants, thus named in the margin, appeared in the suit.” In 
Wheeler v. Bullard, 6 Por. 342, it was held, that, after a dis- 
continuance as toa party not served, if at the next term, the 
case is stated against all the defendants, naming each of them, 
followed by appearance by attorney, and the withdrawal of 
pleas, the necessity for the service of process isobviated. And 
in Moore v. Emanuel, 8 Por. 442, it was held, that an entry at 
the trial, term—‘“came the parties by their attorneys” —is suffi- 
cient evidence of appearance to dispense with actual service of 
process. But when the process issues against several persons, 
some of whom are served and others not, and only those served 
plead, a recital in the judgment-entry, that the parties came by 
their-attorneys, the names of all the defendants not being 
set out in the margin, will be construed as having reference 
only to those, who were served, and who made up the issue. 
Some stress was laid on the fact, that the recital was the par- 
ties, and not the defendants, came.—Catlin, Peebles & Co. v. 
Gilder, 3 Ala. 536; Puckett v. Pope,3 Ala. 552. 
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Without extending the review of the decisions, and without 
approving the generality of some of the expressions, it may 
be observed, that the principle deducible from them is: the 
recitals of the judgment may be sufficient to bring in parties 
without service; and this construction will be placed upon 
them, if necessary to preserve the verity of the record and not 
inconsistent with the inference that they did appear ; but if 
the recitals are consistent with the hypothesis, that they did 
not appear, and the maintenance of the verity of the records 
does not require such construction, no intendment or presump- 
tion will, on error or appeal, be indulged in favor of the ap- 
pearance. //unt v. Hllison, 32 Ala. 173, 207. 

In the present record the name of each defendant is set out 
in the margin. The recitals are, “came the parties by attor- 

_neys ; plaintiff’ demurs to plea of defendants ; the demurrer 
is sustained ; the motion to dismiss is overruled, and plaintiff 
takes issue on pleas Nos. 1, 2, 3, 4, 5, 6 and 7, and the gen- 
eral issue, being joined, came a jury ;” and after reciting that 
the jury returned a verdict for the plaintiff and assessed the 
damages, a judgment is rendered against all the defendants, 
each being specially named in the judgment. The recitals, 
followed by the judgment rendered, are inconsistent with the 
supposition, that any of the defendants, named in the margin, 
did not appear; and it is manifest, the verity of the record 
requires a contrary construction. Otherwise, the record does 
not speak the truth, and the court has usurped jurisdiction, by 
submitting to the jury the rights of persons, who were not par- 
ties to the issue, and rendering judgment against them. The 
entry leaves no room for construction, as to the parties, who 
appeared and made up the issue, and against whom the judg- 
ment is rendered, or for any inference of clerical mzsprision. 
The record more clearly shows an appearance, than in any of 
the cases referred to. 


Affirmed. 


Dunlap v. Steele & Vandergrift. 
Trespass for Injuries to Personal Property. 


1. Possession, or title with right to immediate possession, necessary to 
maintain trespass.—To maintain an action of trespass for injuries to 
personal property, the plaintiff must have, at the time of the injury, 
actual possession, or title and right to immediate possession. 

2. Mortgagee entitled to possession, unless contrary is stipulated.—In 
VoL. Lxxx. 
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the absence of a stipulation, express or implied, to the contrary, the 
mortgagee has the right of immediate possession; but, if his right of 
possession is postponed until default, or until the happening of some 
future contingency, he can not maintain trespass for an injury to the 
property committed during the intervening period. 

3. Right of possession accrues to mortgagee upon happening of stipu- 
lated event.—When the mortgage contains a stipulation authorizing the 
mortgagee to take possession, if default should be made in the payment 
of the secured debt at maturity, or if the property should be levied on, 
or taken possession of by a third person, the levy of an attachment on 
the property gives the mortgagee an immediate right of possession, and 
he may maintain trespass if the levy is forcible and unlawful. 

4. Sale of the property under the levy; when does not relate back to com- 
mencement of suit.—The sale of the property under the levy, after the 
institution of the suit, does not relate back to the commencement of the 
suit, so as to constitute a cause of action at that time; but if the levy 
was a trespass, the subsequent sale may be considered in estimating 
the damages. . 

5. Attachment by landlord of the mortgagor; mortgagee can not main- 
tain trespass on account of the levy.—lf the attachment was sued out by 
the landlord of the mortgagor, who had furnished the mortgaged prop- 
erty as advances to make a crop, his lien is superior to the mortgage, 
and the mortgagee can not maintain trespass on account of the levy. 

6. Invasion of province of the jury.—A charge which, on the facts 
hypothetically stated, withdraws from the jury the consideration of ma- 
terial inferences which they might have drawn, is an invasion of their 
province. 


Apprat from St. Clair Cireuit Court. 

Tried before Gipron C. Extis, Esq., special judge. 

This was an action of trespass, brought by Steele & Vander- 
grift, partners, against William Dunlap, for an alleged injury 
to certain personal property mortgaged to the plaintiffs. De- 
fendant interposed the plea of not guilty. From the evidence, 
it appears that plaintiffs were merchants, doing business in 

sirmingham, Ala.; that one J. B. Simmons became indebted 
to them in the sum of seventy-five dollars, for which he exe- 
cuted his note on the 10th of March, 1881, due and payable on 
the first of November following, and to secure the same, and 
for future advances, said Simmons executed, on the same day, 
to plaintiffs, a mortgage upon his crops, to be grown the cur- 
rent year, and upon a mare. The mortgage contained provi- 
sions, that upon the removal ‘from the county, of any of the 
mortgaged property, by the mortgagor, or a sale thereof by 
him, or in the event of a levy thereupon by any other person, 
the mortgagees should have the right to take immediate pos- 
session, and to sell the mortgaged property. The evidence 
further shows, that on the 8th day of October, of that year, the 
defendant, William Dunlap, sued out an attachment against 
the said Simmons, claiming a lien upon his crop and the mort- 
gaged mare for rent, and advances made to him, by said 
Dunlap as landlord, and levied the same —_ said 
crop, and said mare, which were afterwards sold under 
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the attachment proceedings. It is for this sale of their 
mortgaged property by Dunlap, that plaintiffs sue’ to re- 
cover damages, alleging that he was guilty of a_ trespass. 
During the progress of the trial, plaintiffs offered their mort- 
gage in evidence, which was objected to by the defendant, on 
the ground that it had not been shown, by plaintiffs, that any 
of the mortgaged property had ever been in their possession. 
The court overruled this objection, and defendant excepted. 
The defendant, testifying in his own behalf, offered to show 
that the mare in controversy was his, defendant’s property, at 
the time of tlie execution of the mortgage by Simmons to 
plaintiffs. To this evidence plaintiffs objected, the court sus- 
tained the objection, and defendant reserved his exception. It 
, was further shown by the defendant, that said mare was not 
sold until after the commencement of the present suit by 
plaintiffs. 

The court, in the general charge, instructed the jury, “ that, 
if they believed from the evidence that the mare embraced in 
plaintiffs’ mortgage, was attached in the suit of the defendant 
against Simmons, and sold by the sheriff in said attachment 
suit, then the plaintiffs are entitled to recover for the value of 
the mare, and interest thereon from the date of the levy of the 
attachment.” To the giving of this charge the defendant ex- 
cepted. The defendant then asked the following written 
charge: “ That if the jury believe from the evidence, that the 
mare in controversy was attached by defendant before the debt 
mentioned in the mortgage fell due, or prior to Nov. Ist, 1881, 
and if they further find from the evidence, that the mare in 
controversy was never in the possession of the plaintiffs, then 
plaintiffs are not entitled to recover in this form of action 
against defendant in this suit.” The court refused to give this 
charge, and the defendant excepted. Judgment was for the 
plaintiffs, and the defendant se this appeal, assigning for 
error the charge given by the court, mero motu, the charge re- 
fused, and the rulings of the court to which defendant had 
reserved exceptions during the progress of the trial. 


Inzek & Greene, for appellant, cited WV. & M. R’way Co. 
v. Mc Kellon, 59 Ala. 458; Pruitt v. Ellington, 59 Ala. 454; 
Davis v..Young, 20 Ala. 151; 2 Brick. Dig., p. 473, § 58; 
Nelson v. Bondurant. 26 Ala. 341; Boswell & Woolley v.Car- 
lisle, Jones & Co., 70 Ala. 244. 


Braprorp & Bisnop, contra.—No brief came into the hands 
of the Reporter. 


CLOPTON, J.—The gist of the action of trespass for in- 
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juries done to personal property is the damage to the possession ; 
and to entitle a plaintiff to maintain the action, he must have, 
at the time of the injury, actual possession, or title and right 
to immediate possession. The general rule in respect to mort- 
gages is, if the mortgage contains no stipulation or reservation 
to the contrary, the mortgagee has the right to immediate pos- 
session at any time—constructive possession—and may sustain 
an action for injury done to the property, though in actual pos- 
session of the mortgagor. But, if the mortgage contains a 
stipulation or reservation, express or implied, that the mort- 
gagor shall retain possession and enjoyment until default, or 
until some contingency or event happens in the future, the 
mortgagee’s right is in reversion; and he can not maintain tres- 
pass for an injury to the property committed during the period 
the mortgagor has the right to possession, and is in actual pos- 
session.— Boswell v. Carlisle, 70 Ala. 244. 

The mortgage, under which plaintiffs derive title, contains 
a stipulation, that the mortgagees are authorized to take pos- 
session, and sell the property, should the mortgagor fail to pay 
the indebtedness at the time and in the manner provided, or 
should sell or attempt to sell the property or any part thereof, 
or should move the same beyond the limits of the county, or 
should the property be levied upon, or taken possession of by 
any other person. The law day of the mortgage is November 
1, 1881. In October preceding, the defendant sued out an at- 
tachment against the crops and the mare in controversy, as 
landlord, and caused it to be levied on the property embraced 
in the mortgage. By the terms of the mortgage, the mort- 
gagees designed to secure the vantage ground of possession, if 
litigation ensued with any othercreditor of the mortgagor, or 
with any other person, wrongfully taking possession: of the 
property. The right to immediate possession is simultaneous 
with the levy. The moment the right to possession accrues, 
by reason of a levy being made, the mortgagees may maintain 
trespass if the levy is forcible and unlawful, being regarded as 
having the constructive possession.— Velson v. Bondurant, 26 
Ala. 341; Welch v. Whittmore, 25 Me. 86. The instruction, 
requested by defendant, was properly refused. 

The court affirmatively instructed the jury, that the plaintiffs 
were entitled to recover on the hypothesis, that the attachment 
sued out by the defendant was levied on the mare embraced in 
the mortgage, and that the mare was sold by the sheriff in the 
attachment suit. The mare was sold after the institution of 
the present suit ; and the sale does not relate to the commence- 
ment of the suit, so as to constitute a right or cause of ‘action 
at that time; though, if the levy was a trespass, the subse- 
quent sale of the mare may be considered in estimating the 
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damages. But irrespective of this, all the hypothetic facts 
stated in the charge may exist, and the defendant may not, 
necessarily, be guilty of a trespass. The bill of exceptions 
recites, that there was evidence tending to show, that in Octo- 
ber, 1881, the defendant sued out an original attachment against 
the crops grown by the mortgagor during the current year, and 
against the mare, the attachment being, or purporting to be 
sued out for rent and advances furnished the mortgagor by the 
defendant as landlord. The trespass complained of is the levy 
upon and seizure of the mare under this attachment, and under 
it the defendant justifies. If the defendant was in fact the 
landlord of the mortgagor, and as such landlord advanced the 
mare, under the statute, to the mortgagor as his tenant, his lien 
on the mare for the advance is superior to the lien of the 
plaintiffs’ mortgage ; and he had the statutory right to enforce 
the lien by the process of attachment, a statutory ground ex- 
isting. —Code, $$ 3467, 3472. In such case neither the officer, 
who levied the attachment, nor the defendant, who caused it 
to be done, would be guilty of a trespass, though the mare 
were in the actual possession of the mortgagees. The writ of 
attachment and the levy were offered in evidence to prove the 
alleged trespass, without restricting their effect as evidence. 
The recitals of the attachment showed, that it’purported to be 
sued out by the defendant as landlord for rent and advances. 
In the absence of contradictory evidence, the jury might have 
inferred the existence of the facts, which conferred on the de- 
fendant a superior lien. The charge invades the province of 
the jury, by withdrawing from their consideration material in- 
ferences, which they might have drawn from the evidence; 
and was improperly given.— Agee v. Mayer, 71 Ala. 88; Rice 
vw. Watts, 1b. 593. 

The defendant having sued out the attachment against the 
mare, having had it levied, and the mare sold in the attach- 
ment proceedings, as the property of the mortgagor, will not be 
heard to deny his title as against the mortgagees. There is no 
error in not allowing the defendant, under the circumstances 
of this case, to prove that the mare was his property at the 
time the mortgage was given, and the attachment was sued out. 
Reversed and remanded. 


[Dec. Term, 
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Warten v. Matthews. 


Bill in Equity by Creditors, to have Mortgage Declared and 
Enforced as General Assignment. 


1. Retroactive statutes.—A retroactive operation will not be given to a 
statute, unless the legislative intent that it shall so operate is clearly 
expressed, or so clearly implied as to amount to an express declara- 
tion. 

2. Same; mortgage operating as general assignment.—A mortgage con- 
veying substantially all of a debtor’s property, though given to secure 
a debt contemporaneously contracted, was declared and enforced as a 
general assignment, enuring to the benefit of the creditors equally 
(Code, § 2126), prior to the amendment of that statute, which excepts 
them from its operation (Sess, Acts, 1882-83, p. 189); and the amenda- 
tory law, not clearly appearing to have been intended to be retroactive 
in its operation, will not be construed to apply to mortgages executed 
prior to its enactment. 


Apprat from the Chancery Court of Limestone. 

Heard before the Hon. Tuomas Cosnps. 

The bill in this case was filed on the 12th April, 1884, by 
Henry Warten, as a creditor of Luke Matthews, against the 
said Matthews, together with A. C. Legg and W. Bb. Tanner, 
the latter being sued both individually and as trustee; and 
sought to have two mortgages, executed by said Matthews to 
said Legg and Tanner respectively, declared and enforced as a 
general assignment, enuring to the benetit of all the creditors 
of said Matthews equally. The mortgages, copies of which 
were made exhibits to the bill, were each dated February 19, 
1883, and conveyed the same lands. The mortgage to Legg 
recited as its consideration an indebtedness of $ 2,500, ‘ money 
this day borrowed,” as evidenced by promissory note of the 
same date, payable the 19th February, 1884; and the mort- 
gage to Tanner, which recited the prior existence of the mort- 
gage to Legg, was given to secure a prior indebtedness of $953 
due March 1, 1884. The bill alleged that Matthews was in- 
debted to the complainant, at the time these mortgages were exe- 
cuted, on balance of account contracted in 1882, and account 
contracted in the early part of the year 1883, in the sum of 
more than $2,000 ; that he was also indebted to other persons, 
in amounts unknown to complainants, and was in fact insol- 
vent ; and that the lands conveyed by said mortgages “ was and 
is substantially all the property owned by said Matthews.” 
The defendants filed a joint and several demurrer to the bill, 
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assigning thirteen specific grounds of demurrer ; one of which 
was, “that the bill shows on its face that the mortgage to said 
Legg was executed in consideration of money advanced and 
paid by said Legg to said Matthews contemporaneonsly with 
the execution of said mortgage.” The chancellor sustained the 
demurrer as to Legg, but without stating on what ground, and 
overruled it as to the others. The complainant appeals from 
this decree, and assigns as error the sustaining of the demurrer 
in favor of Legg. 


Capaniss & Warp, and W. R. Francis, for appellant. 
McCriettan & McCLe ian, contra. 


SOMERVILLE, J.—Section 2126 of the Code of 1876, 
prior to amendment, read as follows: “ Every general assign- 
ment made by a debtor, by which a preference or priority of 
payment is given to one or more creditors over the remaining 
creditors of the grantor, shall be and enure to the benefit of all 
the creditors of the grantor equally.” On February 23, 1883, 
this section was amended by the General Assembly, by adding 
the following clause: “ but this section shall not apply to, or 
embrace, mortgages given to secure a debt contracted contem- 
poraneously with the execution of the mortgage, and for the 
security of which the mortgage was given.” Acts 1882-83, 

. 189. 

r The purpose of this amendment, very clearly, was to obviate 
the construction placed on section 2126 by this court in Shéir- 
ley v. Teal, 67 Ala. 449, and again in Danner v. Brewer, 69 
Ala. 191, where it was held that the section did apply to mort- 
gages given tosecurea debt contracted contemporaneously with 
the execution of the mortgage. The mortgage sought to be 
declared a general assignment in this case was executed on 
February, 19, 1883, or four days prior tothe date of the above 
amendment. The chancellor construed the amendment to be 
retrospective, so as to be applicable to this case. This, we 
think, was erroneous. 

There is no clause, it is true, in our Constitution, which for- 
bids legislation merely because it may be retrospective, without 
its being obnoxious also to other objections. But, inasmuch 
as legislation of this character is very liable to abuse, and fre- 
quently oppressive in its effects, the courts have uniformly 
adopted the rule, that statutes should generally be construed 
to operate in the future only, unless the legislative intent ap- 
pears clear from their terms that they are to have a retrospect- 
ive operation. Cooley’s Const. Lim. (5th Ed.) 456, *370. 


Especially is this the case, where the tendency of a statute is to 
VoL. LXxx. 
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impair or destroy vested rights which may have been pre- 
viously acquired. Sedgwick on Stat. and Const. Law. (2nd 
Ed., Pomeroy), 161, note, 346. The rule is often stated to be, 
that such a construction, when it operates to take away vested 
rights, whether legal or equitable, is not to be admitted, “un- 
less the implication is su clear as to be equivalent to an ex- 
plicit declaration.”— Osborn v. Nicholson, 13 Wall. 654, 662. 

We do not doubt that the complainants, as creditors of the 
mortgagor, acquired valuable vested rights under the mortgage 
in question, which could not be taken away by subsequent leg- 
islation. They acquired an equitable title or lien which enured 
to their benefit through the influence of section 2126 of the 
Code. This lien is not like that of an attachment or judgment, 
which is created by law, and may be abrogated in like manner. 
But it springs out of the contract of assignment, having its pe- 
culiar character impressed upon it by the statute, just as the 
lien of a landlord for rent springs from the contract of renting, 
although given by statute.—Anighton v. Curry, 62 Ala. 404 ; 
Dallas County v. Timberlake, 54 Ala. 403; MeDonald »v. 
Morrison, 50 Ala. 30. 

The mortgagee, or trustee, represents the creditors, taking 
and holding for them in trust the legal title. The conveyance 
of the property being a benefit intended for the creditors of 
the grantor, no express acceptance of it is requisite, but their 
assent is implied. When such conveyance is a general assign- 
ment, by reason of having transferred substantially all of the 
debtor’s property, it is such by reason of the attendant facts 
existing at the time of its execution, and not by reason of any 
decree of a court so declaring it, upon judicially ascertaining 
the truth of such facts. The effect of the statute is “to en- 
graft upon it a trust for the benefit of all creditors.” Danner 
v. Brewer, 69 Ala. 191, 200; Perry Ins. & Trust Co. v. Fos- 
ter, 58 Ala. 502, 529. 

The necessities of this case do not require us to decide that, 
if the amendment under consideration could be construed to be 
retrospective, it would be liable to several serions constitutional 
objections, as materially impairing and lessening the value of 
an existing contract; or as taking away the citizen’s private 
property without due process of law, and without just compen- 
sation. Hdwards v. Williamson, 70 Ala. 145; Sedgwick on 
Stat. & Const. Law (Pomeroy), 346. It is sufficient for us to 
decide, as we do, that this amendatory statute has no retro- 
spective operation, so as to affect general assignments made be- 
fore the date of its enactment. It must be construed to be 
prospective only. 

We have examined the other grounds of demurrer, and con- 
sider them not to be well taken. 


Reversed and remanded. 
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Johnson et al. v. McLeod, Adm’r. 
Statutory Detinue for Staves and Saw-Logs. 


1. Assessing separate value of articles sued for.—In an action for the 
recovery of personal property in speci’, the articles sued for being de- 
scribed in the complaint as ‘‘one lot of staves and saw-logs,’’ a verdict 
for the plaintiff should assess the value of the staves and logs separately 
(Code, § 2944); andif only their aggregate value is assessed, a judg- 
ment following the verdict is erroneous. 


AppraL from Clarke Circuit Court. 

Tried before Hon. Wm. E. Crarke. 

This action was brought by Amos N. McLeod, as adminis- 
trator of the estate of Daniel McLeod, deceased, against Wil- 
liam Johnson and Rab. Etheridge, to recover “one lot of staves 
and saw-logs,” and was commenced on the 25th day of Septem- 
ber, 1885. 

The defendants filed pleas, denying the plaintiffs right to 
maintain the suit, claiming that the Sehendunts held the land 
from which the staves and logs were taken, under a lease from 
Thos. S. King, as executor of the estate of Thomas Malone, 
deceased, and that the land belonged to said estate. The record 
states that the plaintiff amended his pleadings, but in what re- 
spect, isnotshown. On the trial evidence was offered by the 
defendants to show that a part of the timber and staves in 
controversy were cut on the land of one L. J. Wilson, for 
which they had paid said Wilson, and that the staves made from 
timber on said Wilson’s land had been hauled to the river and 
there mixed by the defendants with the staves got from the 
land claimed by the plaintiff to belong to the estate of Daniel 
McLeod, so that they could not be distinguished or separated. 

The defendants asked the court to charge the jury in sub- 
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stance that if they found that the staves in controversy were 
taken partly from other lands than that claimed by the plain- 
tiff, and in which the plaintiff had no interest, and the plaintiff 
had failed to point out which staves belonged to him and which 
to defendants, that then they should find for the defendants— 
which charge the court refused to give. The jury found a 
verdict for the plaintiff asfollows: ‘We, the jury, find for the 

laintiff, and assess the value of the property sued for at $189.” 

he defendants moved the court to set aside the verdict, 
which motion was overruled. The defendants take this appeal 
and assign for error: 1. That the court erred in rendering 
judgment on the verdict, since the verdict did not assess the 
value of the articles separately. 2. That the court erred in re- 
fusing to give the charge asked by the defendants. 


H. Avsrim and R. T. Ervin, for appellants.—1. The verdict 
of the jury should have assessed the value of the timber and 
staves separately.—2 Waite’s Ac. & Def. 538; 4 Stew. & 
Port. 357; 7 Ala. 189; 7b. 807; 76 Ala. 310; 76 Ala. 310. 
2. The plaintiff must have the legal title and right to imme- 
diate possession of the entire chattel sued for.—74 Ala. 432. 
The chattel must be such as can be distinguished from others 
by some certain means.—2 Waite’s Ac. & Def. 331; Smith’s 
Man. Com. Law, 502. The staves having been innocently 
mixed by the defendants they became tenants in common of 
the whole lot, and therefore the plaintiff could not have such 
legal title to any part of them as would enable him to maintain 
the action of detinue.—54 Am. Decisions (note) 597; 21 Pick. 
298; Schouler on per. prop. 48; 54 Am. Dec. 594 (note). 
Charges asked by defendants should have been given as they 
asserted the proposition that the plaintiff, to maintain this ac- 
tion, must have the entire interest in the chattel sued for. 
1 Stew. 536; 7 Ala. 9; 11 Ala. 609; 21 Ala. 549; 2 Waite’s 
Ac. & Def. 536. 


Ira D. Portis and 8. J. Cusmune, contra.—1. The general 
principle, that each article sued for in an action of detinue must 
be assessed separately by the jury, in their verdict for the plain- 
tiff, is conceded. The statute, however, allows a discretion, and 
limits the operation of the general principle to cases where itis 
“practicable.” —Code 1876, § 2944. This court has recognized 
and enforced this statutory limitation.— Haynes v. Crutchfield, 
7 Ala. 189; Aslava v. Dillihunt, 46 Ala. 998; Wilson v. 
Barnes, 49 Ala. 134. In 4 Stew. & Port. and 7 Ala. 198, 
cited by appellants, the decisions were rendered before the in- 
sertion of the words, “if practicable,” in the statute.—Clay’s 
Dig. p. 319. In Jones v. Anderson, 76 Ala. the articles or 
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subject of suit were held to be of such a character, like “slaves, 
horses and mules,” that it would have been practieable to assess 
their value separately, but staves and logs have not such dis- 
tinctive individuality, and it was within the discretion of the 
jury to value the whole lot sued for. See also Zownsend v. 
Brooks, 76 Ala. 308, where it was held that on the trial of the 
right of property it is not necessary to assess each bale of cot- 
ton separately. Asto mixing staves of plaintiff with those of 
defendants, see Lehman, Durr & Co. v. Kelly, 68 Ala. 193; 
54 Am. Dec. 591 (note). 


STONE, C. J.—The present suit was an action “for the re- 
covery of personal property in specie,” a statutory substitute 
for the common law action of detinue.—Code of 1876, §§ 2942, 
et seg. On all questions material to the present investigation, 
the statutory action is net essentially different from its common 
law prototype. The property sued for is described in the com- 
plaint as “one lot of staves and saw-logs.” It has the same de- 
scription in the replevin bond, and in the verdict of the jury 
finding for the plaintiff. The verdict, which is copied in the 
judgment-entry, is in the following language: “We, the jury, 
find for the plaintiff, and assess the value of the property sued 
for at $189.” The judgment follows the verdict. 

The description, as we have seen, is one lot of staves and saw- 
logs. We must be presumed to know there is a wide difference 
between staves and saw-logs, and they constitute distinct classes. 
As distinct as, if not more widely different from each other, 
than cotton in bales, and cotton in the seed. Though called 
one lot, they were manifestly two lots, and their value should 
have been assessed separately.-- Zownsend v. Brooks, 76 Ala. 
308 ; Jones v. Anderson, Jb. 428, and citations. “The judg- 
ment, following the verdict, is necessarily erroneous in the 
foregoing particular, and it must be reversed.” We consider it 
unnecessary to notice the questions raised by the charges asked, 
as there is nothing in them. 

Other questions are referred to in argument, but the record 
does not raise them.—Cooper v. Watson, 73 Ala. 252; Mills 
v. Clayton, 81 Ala. 
Reversed and remanded. 
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Butler v. Jones. 
Trover. 


1. Revision of judgment of Selma City Court, under special statute. 
In reviewing a judgment of the City Court of Selma, rendered by the 
court without the intervention of a jury (Sess. Acts 1875-6, p. 390, § 14), 
this court is not allowed to indulge any presumption whatever in 
favor of its findings on the evidence. 

2. What constitutes conversion ; demand and refusal.—A demand and 
refusal are, generally, evidence of a conversion ; but a qualified, condi- 
tional, and reasonable refusal, isnot evidence of a conversion ; as where 
the defendant, being the owner of premises which had been leased, and 
in possession of furniture left on the premises bya deceased tenant, 
refuses to deliver it on demand by the owner, who had lent it to the 
tenant, unless identified by him or some other person. 

3. Unrecorded loan of personal property.—Possession of personal 
property for three years, under an unrecorded loan, vests in the loanee 
an absolute title as against bona fide creditors and purchasers (Code, 
§ 2173); but, as against all other persons, the statute neither confers 
any rights on him, nor takes away any rights from the lender. 

4. Testimony of party, as to transactions with decedent.—The estate of 
a deceased tenant, who died in the possession of personal property 
which had been lent to him, is not interested in the result of a suit 
brought by the lender against the landlord, to recover damages for the 
conversion of such property (Code, § 3058); and therefore, in such ac- 
tion, the plaintiff may testify as to any relevant fact showing the bail- 
ment. 


AppEat from the City Court of Selma. 

Tried before the Hon. Jon Haratson. 

This was an action of trover to recover damages for the 
alleged conversion of certain articles of office furniture con- 
sisting of table, desk, chairs, &c.; and was commenced on 30th 
August, 1884. Issue was joined on the plea of the general 
issue, the trial resulting in a verdict and judgment for the 
plaintiff. 

As shown by the bill of exceptions, the articles in question 
were loaned by the plaintiff to one S. J. Howard, a justice of 
the peace in the city of Selma, and remained in his possession 
until his death, which occurred in January, 1884. These 
articles were used by said Howard to furnish his office, which 
he rented from the defendant in the present action. The fol- 
lowing receipt, taken at the time of the bailment, was intro- 
duced in evidence by the plaintiff and identified by John 
Howard, son of said §. J. Howard, deceased: “I have bor- 
rowed from Abner Jones his office furniture subject to his 

VoL. LXxx. 

















1886. } OF ALABAMA. 437 


{Butler v. Jones. ] 


order, March Ist, 1880.” To the introduction of this writing, 
and its consideration as evidence, the defendant, objected as 
being inadmissible under sections 2173 and 2174 of the Code, 
and duly excepted to the adverse ruling of the court. The 
said John Howard testified that about two weeks after the 
death of his father, he went to his office to collect his papers 
and get the furniture, supposing it had been his fathers’ prop- 
erty ; and had loaded a dray with the various articles, prepara- 
tory to their removal, when the defendant “discovered it and 
stopped it, and asked what he was going to do with the articles. 
I informed him I had taken them as my father’s property, and 
was collecting them together to take care of. Defendant said 
I could not do that as my father owed him for the rent of the 
oftice, and he claimed a lien on the property for the payment 
of what was due him by my father for rent. I then carried 
all the articles back, except the papers I had in a box.” The 
plaintiff introduced testimony as to refusals of the defendant, 
upon application, to surrender the articles alleged to have been 
converted, the essential portion of which is indicated in the 
opinion. The plaintiff, as witness in his own behalf, testi- 
fied “that when I went out of office (he had been said How- 
ard’s predecessor as a justice of the peace) I had a table and a 
desk, thirteen chairs, one Form Book, twoinkstands. I turned 
them over to Howard. I went to Howard’s office about ten 
days before his death, and told him I wanted my furniture. 
He replied that he did not know, what he would do, and I went 
away and let him keep the things longer. On this visit I saw 
the table, desk, &c.” The plaintiff testified as to the value of 
the articles, and that “he never had received any message of 
any kind from the defendant.” The defendant objected to the 
testimony of plaintiff: (1.) As to what property he had deliv- 
ered to Howard; (2.) As to his conversation with Howard ; 
(3.) As to what he saw in Howard’s office, and the value of 
the same. The court overruled the objections and the defend- 
ant excepted ; and here assigns the same, with the ruling above 
noted permitting the introduction of the receipt, and the find- 
ing of the court that the defendant was guilty of a conversion 
under the evidence, as error. 


Sumrer Lea, for appellant. 
B. F. Sarroip, contra. 


SOMERVILLE, J.—1. The present appeal from the City 
Court of Selma presents for our review the conclusion and 


wag of the court upon the evidence, as well as upon the 
aw of the case, the trial in the lower court having been con- 
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ducted without a jury. And in passing upon the evidence we 
are required to do so without any presumption in favor of the 
ruling of the City Court in behalf of the appellee, who was 
plaintiff in the court below, and obtained judgment against the 
appellant, as defendant. Acts 1875-6, p. 386, and p. 390, sec- 
tion 14. 

2. The evidence fails, in our opinion, to show a conversion 
of the property sued for, such as will maintain an action in 
trover. It is not denied that the plaintiff was the owner of 
the property, or that the title and right of possession were 
vested in him. This is clearly shown. The only question is 
whether the defendant was guilty of exercising over the prop- 
wd any dominion in exclusion or defiance of the plaintiff's 
right, by ——w detaining it from him after demand for 
its delivery. The chattels in controversy, consisting of office 
furniture and other articles, about eighteen in number, were 
loaned by the plaintiff to one Howard, in March, 1880, he 
being at that time a tenant of the defendant, and in the use of 
the chattels on the leased premises up to the time of his de- 
cease, which occurred in January, 1884. The property was 
thus left on the premises in the constructive possession of the 
defendant. It is shown, that, when the agent of the plaintiff 
demanded the possession of the articles, the defendant asked 
him if he knew and could point out the things which belonged 
to the plaintiff, to which he replied in the negative. The de- 
fendant then said, “ Let Mr. Jones (the plaintiff), 07 some one 
who knows the things, come and get them ; that Mr. Howard 
owed him for rent of his office, and he would hold whatever 
belonged to Howard for this rent, under the lien which the law 
gave him.” This qualified refusal is the gist of the alleged 
conversion, upon which the action is founded. 

While the law is, that a demand and refusal are generally 
prima facie evidence of a conversion, a qualified, reasonable 
and justifiable refusal is no evidence of a conversion. It takes 
a wrongful refusal to constitute the defendant a tort feasor, and 
in the absence of such evidence there can be no conversion. 
It is well settled that the possessor of goods may refuse to de- 
liver them up until the claimant makes some proper and reason- 
able show of ownership, which necessarily includes the fact of 
identification.—2 Greenl. Ev. §§ 644-645; 1 Addison on Torts 
(Wood’s Ed.) §§ 472-473, 475. 

The refusal of the defendant in this case was not absolute, 
but qualified and conditional. And this qualification was, in 
our judgment, reasonable and justifiable. It may have been 
necessary for the protection of the defendant against a double 
liability. This view is supported by all of the best law writers 
who generally follow the case of Green v. Dunn, 3 Campbell 
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216, which is closely analogous to the case in hand. The 
defendant, on taking possession of premises which had been 
leased, found some timber which had been deposited there by 

ermission of the previous occupant. Upon demand being 
made for it by the owner, the defendant replied: “If you will 
bring any one to prove it is your property I will give it you, 
and not else.” This was held to be a reasonable and qualitied 
refusal, and not to constitute a conversion. The principle set- 
tled is conclusive of this case. 

3. The objection was not well taken to the admission in 
evidence of the receipt of Howard to Jones, the plaintiff, 
showing a loan of the property in controversy by the latter to 
the former more than three years before the bringing of this 
suit. The case is unaffected by section 2173 of the Code, of 
1876, which provides that all loans in writing, under which 
possession is suffered to remain for three years with the party 
entitled to the use, shall vest an absolute estate in the loanee 
“as to creditors and purchasers of such person,” unless such 
loan is recorded, within such time, in the county where the 
property is located. The purpose of this statute, which is un- 
like any provision found in the English statute of frauds, was 
to prevent the creation of debts or procurement of credits, by 
false appearances, such as would naturally follow in bailments 
of this character, upon the faith of the possession of personal 
property by the borrower, who might be supposed to be the 
true and real owner; and also, to protect purchasers from the 
loanee against the defects of his title. It was never intended 
to interfere with, or create any new rights as between lender 
and borrower of the property. Its sole purpose is to protect 
the rights of third persons who may be creditors of the bent 
having extended such credit after the lapse of the three years 
designated, and to protect bona fide purchasers of the property 
from him, who may acquire title after the expiration of such 
period.— Durden v. Me Williams, 31 Ala. 206. The loans 
condemned by the statute are deemed fraudulent as to these 
two classes, being as to them transmitted into absolute sales. 

The receipt in question was competent to show ownership 
of the property sued for in the plaintiff. 

4. The estate of Howard was in no manner interested in the 
result of this suit, and the plaintiff was, therefore, a compe- 
tent witness to testify, as against the defendant, Butler, to any 
relevant fact showing a bailment of the property to Howard 
during his lifetime. He would not be debarred from testifying 
to any transaction with, or statement by Howard, by reason of 
the provisions of section 3058 of the Code of 1876. This sec- 
tion has no application unless the transaction, or statement 
sought to be proved, occurred with a deceased person whose 
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estate is interested in the result of the suit in which the evi- 
dence is offered; or unless the deceased was at the time act- 
ing in a representative or fiduciary relation to the party against 
whom such testimony is sought to be introduced.—Code, 
1876, § 3058; Hendricks v. Kelly, 64 Ala. 388. 

The court below erred in holding that there was any conver- 
sion proved, and in rendering judgment for the plaintiff. 

-Reversed and remanded. 








Tait v. Murphy. 
Trial of the Right of Property. 


1. General charge on evidence ; when properly refused.—A general 
charge on the evidence, in favor of either party, is properly refused, 
when there is any conflict in the evidence as to a material fact, or evi- 
dence from which the jury might draw an inference adverse to him. 

2. Partner’s interest in partnership property ; execution against.—A 
partner’s individual share in any particular partnership property is not 
subject to levy and sale under execution against him; and if an execu- 
tion against one partner is levied on partnership property, and a statu- 
tory claim is interposed by his co-partner, the plaintiff is not entitled 
to have a one-half interest in said property declared subject to his exe- 
cution. 

3. Assessing separate value of articles levied on.—On the trial of a stat- 
utory claim suit for four yokes of oxen and two carts, verdict and judg- 
ment being rendered for the plaintiff in execution [Code, § 3343], the 
value of each article must be assessed separately, and it is error to as- 
sess a gross sum as the aggregate value. 


Apprat from Clarke Circuit Court. 

Tried before Hon. Wm. E. Crarke. 

John F. Murphy recovered a judgment against Barron and 
H. E. Tait, at the fall term 1885 of Clarke county Circuit 
Court, and an execution on said judgment, issued on the 24th 
of November, 1885, was levied, by the sheriff, on four yokes of 
oxen, one front-cart and one tail-cart, as the property of J. W. 
Barron and H. E. Tait, the defendants in execution. W. R. 
Tait claimed the property levied on as belonging to him, made 
affidavit and gave a claim bond, whereupon the levy was re- 
leased. The cause was tried on an issue made up under the 
direction of the court, as required by the statute, the trial re- 
sulting in a verdict and judgment for the plaintiff for “one- 
half of the property levied on,” and the jury “assessed the 
value of said one-half at one hundred and fifty dollars.” The 
a agent followed the verdict, condemning to the satisfaction 
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of plaintiffs demand one-half of the property levied on. On 
the trial the plaintiff sought te show that the property in con- 
troversy belonged originally to one of the defendants in execu- 
tion, H. E. Tait, and had been fraudulently transferred to claim- 
ant, to protect it from plaintiff's execution. The claimant sought 
to show that the property had never belonged to said defend- 
ants, or either of them. 

In proof of his contention, the plaintiff offered the sheriff, 
who made the levy, as a witness, who testified that when he 
went to the camp of the defendant, H. E. Tait, to levy the exe- 
cution, and which he did levy on the oxen and carts in con- 
troversy, the claimant, William R. Tait, claimed the property 
as his, and showed witness a bill of sale, dated March 1st, 1884, 
from H. E. Tait, selling to claimant “four yoke of oxen, two 
front-carts and one tail-cart,” which bill of sale, upon request 
from the plaintiff, was produced and put in evidence. Other 
witnesses were offered by the plaintiff to show. that the oxen 
and carts were the property of H. E. Tait, and that the pre- 
tended sale to claimant was without consideration and fraudu- 
lent. The claimant, examined as a witness in his own behalf, 
testified that a part of the property levied on was purchased by 
him fron one Wainwright, a part from M. G. Candee, a part 
from Mrs. Bradley, an ox from Osceolo Tait and one ox from 
a negro named Jordan; that no part of the property in contro- 
versy was embraced in the bill of sale from H. E. Tait. The 
witness further testified that the oxen and carts bought from 
H. E. Tait were in payment of a just debt of above five hun- 
dred dollars, which said H. E. Tait owed him, aid that the 
value of the property named in the bill of sale was of less value 
than the amount of the debt. 

Upon the evidence, the court charged the jury, among othe 
things, ‘That they should determine, from the evidence, wheth- 
er, if,the property levied upon did not belong exclusively to 
H. E. Tait, it belonged to the firm of Tait & Tait, and if they 
found it did so belong to Tait & Tait then they must find that 
one-half of it was subject to the plaintiff's execution.” To the 
giving of this charge the claimant excepted. 

The claimant, among other charges, asked the court to give 
the affirmative charge, that if the jury believed the evidence 
they should find for the claimant, which charge was refused. 

Charge number 3 asked by the claimant was as follows: 
“Even if the jury believe from the evidence that any part of 
the property levied on was acquired by Wm. R. Tait under the 
bill of sale, yet if the unimpeached and uncontradicted evidence 
shows that the bill of sale was to pay, and did pay ata fair val- 
uation, to Wm. R. Tate, a debt due from Hez. Tait to him, it 
is immaterial whether Hez. Tait, in paying said debt, designed 
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to defraud Murphy, and whether William Tait participated in 
—— design ;” which charge was also refused by the court. 

he claimant takes this appeal, assigning as error the adverse 
rulings of the court above noted. 


H. Pitians, for appellant.—1. The judgment in this case is 
erroneous. It follows the verdict, and like it, fails to assess the 
value of each article levied on separately.—Zownsend v. 
Brooks, 76 Ala. 308; Johnson v. McLeod, adm’r, 80 Ala. 
433. 2. The court erred in its cliarge in reference to the 
property claimed as belonging to the partnership of Tait & Tait, 
as there was no evidence of such partnership, or that the prop- 
erty belonged to such partnership. Even had there been evi- 
dence to support such charge, the instruction was wrong to find 
that one-half of said property was subject to plaintiff's execu- 
tion, since only the énterest of a partner in a partnership can 
be subjected to an execution against him, which can only be de- 
termined after the settlement of the partnership. Charge num- 
bered 3 should have been given.— Meyer v. Sulzbacher, 76 Ala. 
120; Hodges v. Coleman, 76 Ala. 103. 


J. W. Portis and S. J. Cummine, contra.—No brief came 
into the hands of the Reporter. 


CLOPTON, J.—The issue joined on the trial is, whether 
the oxen and carts levied on are subject to plaintiff's execution. 
The plaintiff claimed, that they were the property of H. E. 
Tait, one of the defendants in execution, and that he had fraud- 
ulently sold and conveyed them to appellant, who is the claim- 
ant. The claimant denied that they were ever the property of 
H. E. Tait; and it appearing that, in March, 1884, he had ob- 
tained from the defendant in execution oxen and carts, he in- 
troduced evidence to show, that prior to the levy he had sold 
some of the oxen thus obtained, and the others had died, and 
that those levied on were bought from other persons. having 
never belonged to H. E. Tait. On this evidence the claimant 
asked the court to give the affirmative charge as to the oxen. 
If this version be trae, of course the oxen are not subject to 
plaintiff's execution. But there was other evidence which 
raised a question respecting the identity of the property, and in 
support of this issue, in his favor, the plaintiff proved, that 
when the officer went on a former occasion to make a levy, the 
claimant asserted title to the property, and as his source of title 
exhibited a bill of sale executed by H. E. Tait, which on de- 
mand of plaintiff was produced by claimant on the trial. Though 
the production of the bill of sale and claiming thereunder, do 
not operate to prevent claimant to show, that the oxen in fact 
Vou, LXxx. 
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never belonged to H. E. Tait, his assertion of title as made to 
the ofticer is a eireumstance proper to be considered by the jury 
on the question of identity. The aflirmative charges requested 
by claimant would have withdrawn this evidence from the con- 
sideration of the jury, and were therefore properly refused. 
Such charge should not be given, if there is evidence, though 
slight, authorizing an adverse inference. 

The jury, as is evident from the verdict, having found the 
property in controversy to be the property of the firm of Tait 
& Tait, under an instruction from the court, subjected one-half 
thereof to the payment of the execution. Assuming that 
there was evidence on which to base the hypothesis of the 
charge, which, however, is not disclosed by the record, it as- 
serts an erroneous proposition. The interest of a partner 
is his share of the proceeds of a// the partnership effects, after 
the liabilies have been satisfied. Such ¢nterest may be levied 
on and sold under an execution against the goods of the indi- 
vidual partner. A partner dues not separately own, or have 
right of exclusive possession to, any particular article of the 
partnership property, or aliquot part thereof. The real owner- 
ship and the legal title are vested in the firm.— Daniel v. Owens, 
70 Ala. 297; Farley v. Moog, 79 Ala. 246. If it be true, that 
the oxen and carts levied on are the property of a partnership, 
composed of the claimant and the defendant in execution, one- 
half thereof cannot be levied on and sold under an execution 
against the latter as hisshare. If not subject to levy and sale, 
the plaintiff is not entitled to condemn such share to the pay- 
ment of his execution on a statutory trial of the right of prop- 
erty. Ifsuch be the facts, he fails to sustain the issue, that the 
property is subject to his execution, and the jury should have 
been so instructed on the hypothesis of the charge. 

By the statutes providing for and regulating the trial of the 
right of property when levied on under execution and claimed 
by a third person, it is declared, that if the jury subject the 
property to the payment of the execution, “they must assess as 
far as practicable, the value at the time of trial of each article 
separately.” —Code (1876), § 3343. The jury assessed the value 
of the property condemned at the gross sum of one hundred 
and fifty dollars. It was practicable to have assessed the value 
of each article separately ; and on the authority of Zownsend 
v. Brooks, 76 Ala. 308, the failure to do so is a reversible error. 

Charge number 3 asked by claimant is defective in that it 
requires the court to instruct the jury as to the sufficiency and 
credibility of oral testimony. 

Reversed and remanded. 
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Dawson v. Sayre. 


Mandamus on Relation of Clerk of City Court, against Pres- 
ident of Board of Inspectors of Convicts, in matter of 
Costs. 


1. Judgment for costs, on joint conviction of two or more defendants.— 
When two or more persons are jointly indicted for a felony, jointly tried 
and convicted, whether a joint judgment is rendered against all, or a 
separate judgment against each, each is liable for the entire costs; 
though but one payment can be enforced, and, in the event of unequal 
payments, contribution may be recovered as between themselves. 

2. Same; apportionment of costs.—In joint prosecutions, there may be 
cases in which the court should not tax the entire costs against the de- 
fendants who are convicted, including the costs of witnesses for those 
who are acquitted; but, when allare convicted, and the whole costs are 
adjudged against each, the clerk has no authority to apportion the costs 
among them, thereby reducing the amount in each case to less than 
$150, and require the president of the board of inspectors of convicts to 
deliver his certified statement of the costs to the contractor to whom 
the convict is assigned and delivered, and who is required to pay to the 
clerk the full amount of the costs so certified, not exceeding $150 in one 
case. 


Apprat from the City Court of Montgomery. 

Heard before the Hon. Tuos. M. Arrtneron. 

This was an application by petition, on the relation of A. 
D. Sayre, clerk of the City Court of Montgomery, for a man- 
damus to R. H. Dawson, as president of the board of inspec- 
tors of convicts, requiring him to deliver certified bills of costs, 
as made out by the petitioner and approved by the presiding 
judge of the City Court, to the contractor to whom the several 
convicts were assigned and delivered. There were four con- 
victs (Price Washington and three others), who were jointly 
indicted, tried and convicted of arson in the second degree, and 
sentenced to the penitentiary each for the term of five years. 
The entire costs, as shown by the clerk’s certificates, amounted 
to $349.70; and this sum was apportioned by the clerk equally 
among the four defendants, as shown by his memorandum at 
the foot of each, in these words: “There were four defen- 
dants, and one-fourth of the costs, or the amount of $87.424, is 
taxed against each defendant ;” and each of these certificates was 
approved as correct by the presiding judge of the court, as 
shown by his indorsement. Dawson, as president of the board 
of inspectors, refused to approve or to deliver the certificates 


to the contractor, except for the reduced sum of $37.50 each, 
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or $150 in all; and hence this application for a mandamus to 
compel him. The judgment of conviction, in which the costs 
accrued, is not set out in the record. The City Court granted 
the mandamus as asked, and its judgment is now assigned as 
error. 


Tuos. N. McCretian, Attorney-General, for the appellant. 
TenNENtT Lomax, contra. 


STONE, C. J.—The present suit arose under act No. 46, 
approved February 28, 1887, Acts Ala. 1886-87, pp. 186-7 ; 
amendatory of a former statute. The whole statute relates to 
the payment of costs by the hirer of persons convicted of pen- 
itentiary offeuses. The provisions of the statute are, that 
“ whenever a person is convicted and sentenced to the peniten- 
tiary, the clerk of the court of the county in which the con- 
viction was had, shall forward to the president of the Board of 
Inspectors of convicts a certified copy of the bill of costs in the 
ease, which said copy of the bill of costs shall be delivered to 
the contractor to whom said convicts is assigned, along with 
the written order for the delivery of said convict to him ; and 
said contractor, to whom said contract is delivered, shall, as soon 
as said convict is delivered to him, pay over to the clerk of the 
court in which the conviction is had, the full amount of the 
costs of the case, exclusive of the costs of feeding the convict 
while in jail, but in no case more than one hundred and fifty 
dollars.” 

Four persons were jointly indicted, tried, and convicted of 
arson. The sentence of imprisonment in the penitentiary was 
the same as to each of the convicts—a term of five years. The 
judgments of conviction and sentence are not before us, and 
hence we can not determine in what form they were entered 
up. Nor are we sufficiently informed of the facts which trans- 
pired on the trial, to enable us to determine absolutely how the 
judgment for costs should have been rendered. Being indict- 
ed, tried, and convicted together, this furnishes evidence that 
they ad jointly committed a single offense, in which they all 
participated. And the testimony fer and against one, may 
have been the testimony for and against all. If such was the 
case, it can not be questioned that each defendant was liable to 
pay the whole costs, and to have a judgment rendered against 
him for the whole costs.—MeLeod v. State, 35 Ala. 395. This 
was their liability to the State ; but only one payment could be 
enforced. Neither the State nor the officers could claim 
-double payment; but for one full payment the remedy was 
unobstructed, against all the defendants, or any one or more of 
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them. Between themselves, the defendants, if they paid un- 
equally, could recover contribution, one from another. 

In Coleman v. State, 55 Ala. 173, two defendants were 
jointly indicted, tried and convicted of one and the same of- 
fense, and separate punishments imposed on each. The pun- 
ishment was hard labor for the county. The costs not being 
paid, additional punishment was imposed on each of them for 
the entire costs of the prosecution. This, if enforced, would 
have been double payment of costs. This court reversed the 
ruling, so far as it adjudged a double payment of costs, and 
stated “that the additional term, to which each should be sub- 
jected, ought to be so long only as would pay one-half the costs 
and fees.” The question was one the legislature had made no 
express provision for, and we announced the rule as the best 
we could do under the circumstances. We are not disposed to 
disturb it, but will enforce it in all cases which present the 
question in the form then before us. 

As we have said, the judgment by which the prisoners were 
pronounced guilty is not before us. In the application for 
mandamus it is not shown that the costs were divided or ap- 
portioned among the defendants. On the contrary, the aver- 
ment is, that the clerk himself took the aggregate of the costs 
and divided the sum equally between the four defendants; 
thus producing a sum against each, less than one hundred 
and fifty dollars. The inference from the averments of the 
petition, or relation, is, that the presiding judge did not ap- 
portion the costs among the defendants, but that he adjudged 
that each defendant was held for the whole costs. If he so 
decided, we are not able to perceive, even if the question was 
before us, that in so doing “ committed any error. As we 
have said, all the defendants are jointly and severally liable 
for the common costs of a joint prosecution, which ends in 
their conviction ; and a judgment so pronounced constitutes 
the “costs of the case,” within the meaning of the statute we 
are interpreting. Dent v. State, 42 Ala. 514. 

It is not our intention to decide that in all cases of joint 
prosecution, all the costs must be adjudged against those found 
guilty. . Testimony might be produced which could affect only 
a part of the defendants, and would be useful only in excul- 
pation of a part of those on trial. In such case, costs incurred 
in the successful defense of one or more defendants, should 
not be taxed against those on whose guilt or innocence it could 
shed no light. And we may add, no double collection must be 
made, nor must the judgment be so rendered as to produce 
a double collection. A money judgment, however, one or 
more, rendered jointly against all the defendants, or severally 


against each, for the whole costs, leads to no such result. 
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Full payment of one such judgment satisfies all, and on mo- 
tion, satisfaction will be ordered of record. 

The relation fails to show a case for relief, and must be 
quashed at the costs of the relator, incurred in the court 
below and in this court. 

Reversed and rendered. 


1886. } 


Edwards v. Levinshon. 
Action on Common Count for Money Had and Received. 


1. Judgment against garnishee, and payment thereof, as defense to ac- 
tion.—When a garnishee, against whom a judgment has been rendered 
by a justice of the peace, sets up the payment thereof in defense of an 
action by a claimant of the condemned debt, mere irregularities in the 
judgment do not invalidate it, if the justice had jurisdiction of the 
subject-matter and the parties; but, his jurisdiction being purely stat- 
utory, his authority to render the judgmei.t must affirmatively appear. 

2. Same; notice to adverse claimant, and contest with him.—If the 
garnishee, admitting his possession of money, states that it is claimed 
by a third person, the proceedings against him must be suspended, and 
a notice issued to such third person to appear and contest with plaintiff 
the right to the money (Code, §§ 3302-03); and if, instead of such 
notice, the plaintiff sues out a garnishment against such third person, 
and contests his answer, this amounts to an abandonment or discon- 
tinuance of the proceeding against the former garnishee, and is avail- 
able to him as a defense against a judgment; and if a judgment is 
wrongfully entered by the justice against both of the garnishees, which 
is reversed on appeal by the second, but is paid by the first, such pay- 
ment is no defense to an action against him by the other. 


Appeat from the Circuit Court of Mobile. 

Tried before the Hon. Wm. E. Ciarke. 

This action was brought by Jacob Levinshon, against Joseph 
R. Edwards, as the surviving partner of the late firm of Cham- 
berlain & Co., to recover the amount due on four written in- 
struments, called “Seamen’s Advance Notes,” of which the 
plaintiff claimed to be the owner by assignment, and which 
were directed to said Chamberlain & Co., with whom money 
was deposited to pay them when they became due. The orig- 
inal complaint contained a special count on the notes, and the 
common count for money had and received ; but a demurrer 
was sustained to the special count. On the first trial, the plain- 
tiff took a nonsuit, with a bill of exceptions ; and the judgment 
was set aside, on his appeal, and the cause remanded.— Zevin- 
shon v. Edwards, 79 Ala. 273. On the second trial, as the 
record now shows, the defendant filed a special plea, setting up 
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a judgment rendered against him by a justice of the peace, in 
a proceeding by garnishment at the suit of one Waganer, who 
sought to condemn the notes, or the money in the hands of 
Chamberlain & Co., as the property of Hugh Fox and wife ; 
and the plea alleged that, the garnishee having suggested that 
Levinshon claimed the notes and the money, “ thereupon said 
Levinshon (plaintiff) propounded his claim to said money, and 
said Waganer contested said claim ; and such proceedings were 
had thereon before said justice of the peace, that said justice, 
on the 27th March, 1884, adjudged that said Levinshon was 
not the owner of said notes, but they were the property of 
said Fox, and rendered judgment in favor of said Waganer, 
against this defendant as garnishee, for the sum of $100, with 
costs of suit, which judgment has been fully paid and satisfied 
by this defendant.” To this replication the defendant filed a 
special rejoinder, alleging that he was never notified to appear 
and propound his claim in said suit, and never appeared or 
propounded it; that he was summoned as a garnishee in said 
suit, and answered denying any indebtedness, &c.; that his an- 
swer was contested, and judgment was rendered against him 
by the justice; and that this judgment was reversed, on his 
appeal, by the City Court of Mobile. The record does not 
show any ruling of the court on this rejoinder, but shows a 
judgment on verdict for the plaintiff, on issue joined. On the 
evidence adduced, all of which is set out in the bill of excep- 
tions, the court charged the jury, that they must find for the 
plaintiff, if they believed the evidence; and this charge, to 
which the defendant excepted, is now assigned as error. 


(Dec. Term, 


Desuon & Lay, for appellant. 
L. H. Farrn, contra. 


CLOPTON, J.—Chamberlain & Co. were garnisheed in a 
suit brought before a justice of the peace by Waganer against 
Hugh Fox and wife. By their answer, made March 22, 1884, 
they admitted having possession of the money, deposited with 
them to pay four “Seamen Advance Notes,” which the plain- 
tiff in the garnishment claimed belonged to the defendants ; 
but they also alleged that they had been notified that appellee 
claimed title to the money. On March 24, process of garnish- 
ment was issued, at the instance of the plaintiff, against the 
a to appear on the next day, and auswer as garnishee. 

he entry made by the justice is as follows: “The garnishee, 
J. Levinshon, appeared and answered no indebtedness, and also 
answered that he had no effects of the defendant in his pos- 


session, he claiming the aforesaid four notes and the money in 
VoL. Lxxx. | 








ss 











1886. } OF ALABAMA. 449 


[Edwards v. Levinshon.] 


the hands of Chamberlain & Co.” Two days thereafter, the 
plaintiff controverted the answer, and having taken issue on 
the claim, the justice found that the notes were the property 
of the defendant, Fox, and adjudged that the plaintiff Wag- 
aner “recover of the said Chamberlain & Co., and the said 
J. Levinshon, garnishees, the sum of one hundred dollars and 
the costs in this behalf accrued.” From this judgment the 
appellee took an appeal to the City Court, aa on April 15, 
1885, was discharged on his answer by order of the City Court. 
The appellant paid the judgment against Chamberlain & Co. 
before the present suit was brought, on being indemnified by 
Waganer, but at what particular time payment was made is 
not discovered. The payment of the judgment is set. up asa 
defense to the present action, which was instituted April 18, 
1885, by appellee against appellant, as surviving partner of 
Chamberlain & Co., to recover the money in their possession. 

The proceedings before the justice abound with irregularities. 
These, however, are insufficient to invalidate the judgment on 
collateral impeachment, if the justice acquired jurisdiction of 
the subject-matter and the parties. but his jurisdiction being 
purely statutory, authority to render the judgment—the pro- 
ceedings required by statute to enable the plaintiff in the gar- 
nishment to hold and appropriate the money in the hands of 
the garnishees to the payment of his debt as against the plain- 
tiff in the present suit,—must appear.—Gunn v. Howell, 27 
Ala. 663. When a garnishee alleges, by his answer, that he 
has been notified that another person claims title to, or an in- 
terest in, the debt or property, which he admits to be due or 
in his possession, the statute provides: ‘ Zhe court must sus- 
pend proceedings against the garnishee, and cause a notice to 
issue to such person to appear at the next term of the court and 
contest with the plaintiff the right to the money or property.” 
If he appear, he must be required to propound his die in 
writing, and make oath thereto, upon which the plaintiff must 
take issue in law or in fact, and the issue in fact must be tried 
by a jury, if required by either party. If the issue be found 
for the plaintiff, judgment must be rendered against the gar- 
nishee on his answer ; if for the contestant, the garnishee must 
be discharged. These provisions are applicable to proceedings 
before justices of the peace.—Code (1876), §§ 3221, 3302, 3303. 
The statute designs the protection of the garnishee against a 
double payment, and hence directs, that proceedings against 
him shall be suspended, and that notice shall issue to the claim- 
ant, by which he may be brought in, and his rights adjudicated 
in the same suit, whereby a judgment, conclusive on him, and 
protecting the garnishee, may be rendered. It operates to 
prohibit judgment against the garnishee, until an issue is 
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formed between the plaintiff and the claimant, in the mode 
provided, and found in favor of the plaintiff. The duty de- 
volves on the plaintiff to see that notice issues, and the court is 
bound to suspend further proceedings against the garnishee, 
and cause a notice to issue to the claimant to come and pro- 
pound his claim.— Wicks v. Br. B’k at Mobile, 12 Ala. 594; 
Security Loan Ass'n v. Weems, 69 Ala. 584. Withont the 
issue of such notice, the plaintiff in the garnishment, two days 
after the coming in of .the answer of the garnishees, made 
affidavit, and thereon caused process of garnishment to be 
issued against the claimant. This course may well be regarded 
as a voluntary abandonment or discontinuance of the proceed- 
ings against the former garnishees, which entitled them to be 
discharged, and as an election to try Levinshon’s right on an 
issue made up by controverting his answer as garnishee, instead 
of contesting his right to the money on a claim propounded in 
writing as provided by statute. Under these circumstances, 
the statute armed Chamberlain & Co. with power to protect 
themselves against an illegal and improper judgment, and if 
they submitted to a judgment, which the vd did not authorize, 
cag mong is no defense to a suit by the claimant.— Pounds 
v. Hamner, 59 Ala. 342. When the statute requires a partic- 
ular proceeding as a condition precedent to judgment against 
the garnishee, and judgment is rendered without performance 

f the condition, its payment will be no protection, for it is in 
the power of the garnishee to resist judgment.— Drake on At- 
tachment, § 711. 

The judgment against Chamberlain & Co. is inoperative to 
protect them against a recovery in the present suit, unless, as 
averred in the special plea, the plaintiff voluntarily appeared 
and propounded his claim. We do not so read the entries of 
the justice, nor so interpret the evidence of the plaintiff when 
considered in connection therewith. He only appeared in 
obedience to the writ of garnishment, and answered as gar- 
nishee, claiming as such the notes and the money. His an- 
swer was controverted under the statute, and the only issue, 
which could have been made up related to the truth of the an- 
swer, The wy judgment which could have been rendered on 
controverting the answer, was a judgment against, or discharg- 
ing him, as garnishee. He was not in possession of the money, 
and his right to it is an incident of the ownership of the notes, 
which was without the issue ; for the notes were not the sub- 
ject of condemnation by garnishment.— Levinshon v. Waganer, 
76 Ala. 412. We do not understand, that in the proceedings 
before the justice, any claim in writing was propounded by 
Levinshon, other than in his answer as garnishee, or that there 
was any contest as to his right to the money, except as inci- 
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dental to his ownership of the notes, on controverting his an- 
swer. The only fact found by the justice was, that the notes 
were the property of Fox, and that they were past due; and 
thereupon, in consequence thereof, the justice rendered a joint 
judgment against Chamberlain & Co., and Levinshon, gar- 
nishees. On appeal from this judgment Levinshon was dis- 
charged as garnishee. There is, therefore, no judgment, to 
which he is a party, adjudicating his right to the notes or the 
money. Without taking steps to protect themselves, Cham- 
berlain & Co. voluntarily paid the judgment against them on 
being indemnified. Such payment of such judgment is not a 
defense to the present suit. 
Affirmed. 





1886. ] 


Bolman eé al. v. Overall, Ex’r, et al. 


Bill in Equity to establish Testamentary Paper as Contract, 
and enforce Trust on Property against Executor and Leg- 
atees under Will subsequently Executed and Probated. 


1. Testamentary paper executed on valuable consideration.—A paper in 
the form of a will, executed in consideration of personal services ren- 
dered or to be rendered, or other valuable potest eon my and delivered 
to the devisee or legatee therein named, may constitute an irrevocable 
contracf. 

2. Same.—Such a contract is not repugnant to public policy, but 
may be enforced, after the death of the promisor or testator, by action 
for a breach against his personal representative, or, in a proper 
case, by bill in equity against his heirs, devisees, or personal repre- 
sentative. 

3. Same; how enforced in equity.—Such testamentary paper, when 
founded on valuable consideration, is in the nature of a covenant to 
stand seized to the use of the promisee; and it will be enforced in 
equity under a bill in the nature of specific performance, by fastening 
a trust upon the property in the hands of an executor, legatees and de- 
visees, under a subsequent inconsistent will. 

4. Parties to bill.—All the persons named in such testamentary paper 
as legatees, their rights differing only in extent or quantity, may unite 
as plaintiffs in a bill to enforce it. 

5. Probate of subsequent will, as defense to bill—The probate of the 
subsequent will, by the court having exclusive jurisdiction, though 
binding on the parties claiming under the former testamentary paper, 
is no defense to a bill which seeks to establish and enforce a trust on 
the property in their favor. 

6. Contracts of married woman having separate estate.—A married 
woman, having a separate estate (which is presumed to be statutory, in 
the absence of averment and proof to the contrary), can not bind it or 
herself by a testamentary as as an irrevocable contract, though she 
has power to execute a will. 
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7. Earnings and services of wife during coverture.—The —e and 
personal services of the wife, during coverture, presumptively belong 
to the husband, though he may relinquish them in her favor, except as 
against his existing creditors ; and when the wife attempts to enforce in 
equity, after the death of the husband, a contract for her own benefit, 
the consideration of which was personal services rendered by her 
during coverture, she must allege and prove a relinquishment in 
her favor, and that the husband left no debts, or that his debts have 
been paid. 

8. Remedy at law.—There is no adequate remedy at law, in favor of 
the persons named as legatees in such testamentary paper, on account 
of the failure of the promisor to carry out its provisions; and the juris- 
diction of equity is maintainable on the grounds of fraud, trust, and 
specific performance. 


Apprat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was filed by Louisa Bolman and her 
married daughters, Caroline Kramer and Emma Prfieffer, 
against Gibson Y. Overall, as the executor of Augusta Lohman, 
deceased, November 6th, 1886. 

The averments of the bill sufficiently appear in the opinion 
of the court. A demurrer was interposed by the defendants, 
setting out a great number of grounds, among which were 
those numbered 5 and 15, which are in the following words, 
viz: “5. The bill shows that Louisa Bolman was a married 
woman at the time the services were rendered, and that since 
said time her husband, John Bolman, had died, hence it shows 
that whatever claims she had against Mrs. Augusta Lohman 
for services so rendered during coverture belong to the estate 
of John Bolman, her husband, and not to pose Paar Louisa 
Bolman or her daughters.” ‘15. That the bill shows that Mrs. 
Lohman was a married woman at the time she made the con- 
tracts and agreements alleged in the bill, and that she still re- 
mained a married woman to the day of her death; hence said 
bill shows that Mrs. Lohman was not suz juris, and could not 
make a contract binding, or which can be enforced by law or 
in equity.” The cause was submitted for decree upon de- 
murrer, and on motion to dismiss for the want of equity. The 
chancellor decreed that there was no equity in complainants’ 
bill, and sustained the demurrer, from which decree complain- 
ants appeal. 


F. G. Brompere, for appellants—The agreement of Mrs. 
Lohman to make a will in favor of the appellants was a valid 
and binding contract between the parties—citing: Johnson 
v. Hubbell, 10 N. J. Eq. 332: Van Dayne v. Vresland, 1 Beas. 
147; Davison v. Davison, 13 N. J. Eq. 246; Smith v. Smith, 
4 Dutch, 216; 5 Pick, 380; 95 N. Y. 575; 42 N. Y. 382; 


Vou. Lxxx. 
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3 Pars. Con. 406; 7 Barr, 53; Taylor v. Kelly, 31 Ala. 59; 
Eyre v. Potter, 15 Hew. 60; 66 Ala. 161. 


Overatt & Bestor, contra.—Mrs. Lohman had the power 
to dispose of her property by will.—Code of Alabama, § 2713. 
She made at different times three different wills. The last 
will she made on the 16th day of April, 1883. “Exhibit C” 
to the bill, and this will was probated on the 5th day of No- 
vember, 1886. This last will revoked the wills previously 
made.—Code, § 2297. Even the cancellation of a subsequent 
will, will not revive one previously made.—Code, § 2298. 
Wills are proved in the Probate Court.—Code, § 2304. The 
law provides the manner of their contestation in the Probate 
Court.—Code, §§ 2317, 2336. The jurisdiction of the Pro- 
bate Court is full, complete and its action conclusive.—Jkelhev- 
mer v. Chapman’s Adm’r, 32 Ala. 676, 681; Gray's Adm’r. 
v. Cruise, 39 Ala. 559; Callart v. Allen, 40 Ala. 155. Mrs. 
Bolman was, at the time the services were rendered, a mar- 
ried woman. If there was any claim for services rendered 
by the wife and children, it would belong to Mr. Bolman, or to 
his executor or administrator after his death_—Zvans, Fite, 
Porter & Co. v. Covington, 70 Ala. 440; Shaffer v. Sheppard, 
54 Alabama, 244; Carleton v. Rivers, 54 Ala. 467; Gordon 
& Rankin v. Tweedy, 71 Ala. 204. ~ 

On the hearing of the cause in the lower’ court, appellants’ 
counsel mainly relied upon the question of specific perform- 
ance of the contract claimed to have been a verbally and 
by the two prior wills. This is not such a contract as can be 
enforced under the principle of specific performance.—3 Par- 
sons on Contracts, p. 406; Stafford v. Bartholomew, 2 Carter, 
Ind. 153. “The performance must be necessary. There must 
be a valuable consideration.”—-Pomeroy on Contracts, note to 
§ 36, p. 53. 

“Tt is the fundamental principle that equity will not decree 
the specific execution of a contract unless the undertaking is 
founded on a valuable consideration moving from the party on 
whose behalf the performance is sought.”— Pomeroy on Con- 
tracts, § 57; Jrwin v. Bailey, 72 Ala. 467; Comer v. Bank- 
head, 70 Ala. 493; Moon v. Crowder, 72 Ala. 80. But the 
allegations of the bill are not sufficient to establish such a lien 
or trust in lands.—Carlisle v. Carlisle, 77 Ala. 339; Bailey 
v. Irwin, 72 Ala. 505. Partial performance of an entire con- 
tract will not be decreed. Even if good as to the personal 
property, it can not be enforced as to the real estate, and hence 
not at all._— Carlisle v. Carlisle, T7 Ala. 339. 


SOMERVILLE, J.—The appeal is from a decree of the 
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chancellor sustaining a demurrer to the bill of complaint filed 
by the appellants for specific performance. The complainants 
are the legates under the will of one Augusta Lohman, which 
instrument purported to be executed in consideration of valu- 
able services rendered to her in her lifetime by the complain- 
ants, and was executed on December first, 1881, and delivered 
to Mrs. Louisa Bolman, who was made executrix of the will, 
and residuary legatee therein, and is one of the complainants. 
In April 1883, the testator executed another will in which 
she sought to revoke the previous one, with all of the legacies 
made under its provisions, and leaving her entire property to 
other beneficiaries. This will was duly probated, the defendant 
Overall being the executor therein, and the other defendants 
legatees. 

The bill, in the first place, alleges a verbal agreement made 
in March, 1876, between the complainant, Mrs. Bolman, and 
the deceased testator then living, by which it was agreed that 
the latter would leave to the complainants (Mrs. Bolman and 
her two daughters) all the property owned by her at her death, 
if they would come, and nurse her and take care of her, she 
being then sick in bed and ina helpless condition. The bill 
avers a faithful performance of the duties assumed by the 
complainants for over seven years—that from March 1876 to 
February, 1883, they either went to the testator’s residence, 
or else had her in their own, and nursed her in sickness, cooked 
and washed for her, and attended to all her wants, until 
she declined further to receive their attentions, and left their 
home against their expressed dissent, several years before her 
death, which did not occur until October, 1886. 

1. No doubt can be entertained as to the nature of the 
paper, executed by Mrs. Lohman on December first, 1881, and 
delivered by her to Mrs. Bolman, and purporting to be the 
testator’s last will and testament. ‘It is clearly a will in form, 
being testamentary in frame and verbiage. But it is also a 
contract, in essence and fact, being executed, as stated on the 
face of the paper, “in consideration of past and future treat- 
ment,” and, as shown by the bill, in furtherance of a previous 
parols agreement that it should be executed upon an admitted 
and specified valuable consideration. Cases are frequent in 
which instruments have been construed to be partly testamen- 
tary and partly contractual. And when based on a valuable 
consideration, a paper,in form a will, may, especially when 
delivered to a party interested, or to another for him, consti- 
tute legally and in fact°an irrevocable contract.— Zaylor 
v. Kelly, 31 Ala. 59; Kinnebrew v. Kinnebrew, 55 Ala. 628; 
Schouler on Wills, §§ 452-455. 


The purpose of the bill, as we construe it, is not to enforce 
VoL. Lxxx. 
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the parol agreement, in which the deceased agreed to bequeath 
to complainants’ all the property she might own at the time of 
her death, but rather to enforce the modified agreement as evi- 
denced by the written instrument, purporting to be a will. 
No question can properly arise, therefore, as to the influence 
of the statute of frauds, in view of the fact that real estate is 
involved in the transaction. There are many well considered 
cases, however, in which parol agreements of this character, 
executed on the side vf the promisee, have been enforced even 
in relation to land. But on these we have now no occasion to 
comment at any length.—PRhodes v. Rhodes, 3 Sandf. Ch. 
(N. Y.) 279; Shakespeare v. Markham, 10 Hun. (N. Y.) 311. 

2. There is nothing in this contract which is repugnant to 
public policy. All the authorities agree that one may, for a 
valuable consideration, renounce the absolute power to dispose 
of his estate at pleasure, and bind himself by contract to dis- 
pose of his property by will to a particular person, and that 
such contract may be enforced in the courts after his decease, 
either by an action for its breach against the personal repre- 
sentative, or, in a proper case, by bill in the nature of specific 
performance against his heirs, devisees, or personal representa- 
tive. The validity of such agreements, as remarked by Mr. 
Freeman, in a recent note on this subject to the case of Johnson 
v. Hubbell, 10 N. J. Eq. Rep. (2 Stock.) 332; s. c., 66 Amer. 
Dec. 773, 784, “is supported by an unbroken current of an- - 
thorities, both English and American.”— Wright v. Tinsley, 
30 Mo. 389; Parsell v. Stryker, 41 N. Y. 480. This principle 
does not embrace cases where services are rendered, or other 
valuable consideration parted with, in mere expectation of a 
legacy, and in reliance only on the testator’s generosity. But 
there must be a contract, express or implied, stipulating for an 
agreed compensation by way of legacy or devise.—MMartin 
v. Wright, 15 Wend. 460. 

3. The principle upon which courts of equity undertake to 
enforce the execution of such agreements is referable to its 
jurisdiction over the subject of specific performance. It is not 
claimed, of course, that any court has the power to compel a 
person to execute a last will and testament carrying out his 
agreement to bequeath a legacy, for this can be done only in 
the lifetime of the testator, and no breach of the agreement 
can be assumed so long as he lives. And after his death, he is 
no longer capable of doing the thing agreed by him to be 
done. But the theory on which the courts proceed is to con- 
strue such an agreement, unless void under the statute of 
frauds or for other reason, to bind the property of the testa-, - 
tor or intestate so far as to fasten a ¢rwst on it in favor of the 
promisee, and to enfore sach trust against the heirs and per- 
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sonal representatives of the deceased, or others holding under 
them charged with notice of the trust. It is in the nature of 
a covenant to stand seized to the use of the promisee, as if the 
promisor had agreed to retain a life estate in the property, with 
remainder to the promisee in the event the promisor owns it at 
the time of his death, but with full power on the part of the 
promisor to make any bona fide disposition of it during his 
life to another, otherwise than by will. The power to, make 
such a will having been renounced, the attempt to exercise it is 
deemed a fraud on the rights of the promisee under the con- 
tract, thus bringing into exercise iin ground of equity ju- 
risdiction. As said by Lord Camden in Dufoor v. Perran, 
(quoted by Hargrave in his Judicial Arguments, Vol. 2, p. 310), 
there is no difference between one’s promising to make a will 
in such a form, and making such will with a promise not to 
revoke it. The courts do not set aside the will in such cases, 
but the executor, heir, or devisee is made a trustee to perform 
the contract.— Wright v. Tinsbey, 30 Mo. 389; Lord Walpole 
v. Lord Orford, 3 Ves. 402; Rivers v. Rivers (4 Desaus 190), 
s. oc. 4 Amer. Dec. 609; Pandall v. Willis, 5 Ves. Jr. 262; 
Johnson v. Hubbell, 66 Amer. Dec. 773, 787; note and cases 
cited; 1 Story’s Eq. Jur. (12th Ed.) §§ 785-786; Taylor v. 
Mitchell, 87 Penn. St. 518; Logan v. McGinnis, 12 Penn. St. 
27; Waterman on Spec. Per. § 41; Green v. Broyles, 
(3 Humph. 167), s. c., 39 Amer. Dec. 156; Schumaker v. 
Schmidt, 44 Ala. 454. Mr. Schouler in his recent Treatise on 
Wills, § 454, lays down the rule, as deduced from the authori- 
ties, to be, that “ where one contracts upon valuable considéra- 
tion, to execute a will after a certain tenor, the agreement is 
binding upon his death, and may be specifically enforced against 
his personal representatives and his estate.” Mr. Parsons, after 
recognizing the validity and binding force of such agreements, 
and their incapability of literal specific performance, observes, 
in his work on contracts, that it has, nevertheless, “ been held 
to be within the jurisdiction of equity to do what is equivalent 
to a specific meag aag of such an agreement, by requiring 
those upon whom the legal title has descended to convey the 
property in accordance with its terms.” “And,” he adds, “the 
court will not allow this post mortem remedy to be defeated by 
any devise, or conveyance in the lifetime inconsistent with the 
agreement.”—3 Parson’s Contr. (7th Ed.) §§ 406-407. In 

aterman on Specific Performance, § 41, it is said generally: 
“A person may make a valid agreement binding himself to 
dispose of his property in a particular way by last will and 
testament, and a court of equity will enforce such an agree- 
ment by compelling the heir at law to convey the property in 


accordance with the terms of the contract ; but such a contract, 
VoL. LXxx. 
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especially when it is attempted to be established by parol, is 
regarded with suspicion, and not sustained except upon the 
strongest evidence that it was founded upon a valuable consid- 
eration; and deliberately entered into by the decedent.” : 

Under all of the best considered authorities, we are of opinion, \. 
that the contract, evidenced by the will, is one which is capa- 
ble of being enforced against the executor and legatees under 
Mrs. Lohman’s last will, they being declared to be trustees of 
the executor’s property for complainant’s benefit, unless some 
good reason is shown to the contrary, other than any appearing 
in the statements of the bill. 

4. The complainants are all legatees in the will and can 
clearly unite in the enforcement of their rights, which do not 
differ in nature or kind, but only in extent or quantity. 

5. The fact that the last will of Mrs. Lohman has been pro- 
bated by a court having exclusive jurisdiction of the probate 
of wills, and that this action of such court is conclusive on the 
complainants, and all others, is no answer to the purpose and 
prayer of the bill. No effort is made to disturb or set aside 
such probate, but to fasten a trust on the property, in the hands 
of the executor and legatees, who are admitted to hold the legal 
title to such property by virtue of the will, and its probate by 
the proper court. 

6. One of the objections ‘taken by demurrer to the bill is 
that Mrs. Lohman was a married woman at the time she made 
the alleged contract, and that for this reason it was not binding 
on her. This depends on the character of the separate estate 
held by her. If this was equitable, then she could bind it as if 
she were a femme sole,so that a trust could be fastened on, and 
made to follow it in the hands of the defendants, who are mere 
volunteers, and not purchasers for value. .If, however, her 
estate be statutory, which must be assumed unless the contrary 
be alleged in the bill, Mrs. Lohman, being under coverture, 
labored under a disability to bind it by contract, or create a 
trust in it, in the manner attempted. It is true, that, under 
our statute married women may dispose of their separate 
estates by last will and testament. But this power can be ex- 
ercised only in the manner specified, and can not be construed 
to confer the authority to make a contract fastening a trust on 
such estate—one which is tantamount in legal effect to a cove- 
nant to stand seized to the use of another. The incapacity of the 
wife to contract at common law would operate to render such 
a contract, which is executory in nature, void and of no effect. 
Blythe v. Dargin, 68 Ala. 370; Waddell v. Weaver, 42 Ala. 
293; Jenkins v. Harrison, 66 Ala. 345. 

The averments of the bill not being sufficiently certain to 
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show that the estate of Mrs. Lohman was equitable, the fi 
teenth ground of demurrer to the bill was properly sustained. 

7. So there was, in our judgment, no error in sustaining the 
Jifth ground, which seems to have been well taken. Mrs. 
Bolman, one of the complainants, appears from the bill also to 
have been a married woman. The consideration paid by her 
for the legacy agreed to be left her was her personal services. 
Her services and earnings, presumptively, belonged to her. hus- 
band. He being dead, the action would seem, therefore, to 
a lie in the name of his personal representative and not 
in that of the wife. Upon the facts stated in the bill the ex- 
ecutor would have no defense to another suit instituted by any 
creditor of the deceased husband who might hereafter obtain 
letters of administration on his estate. The husband, it is true, 
may relinquish such earnings to the wife, and such release 
would be valid except as to existing creditors; or, if fraudnu- 
lently made, it might be subject to assailment also by his sub- 
sequent creditors. To make a good case for complainants the 
bill should have averred that the husband’s estate had no cred- 
itors, or else that such debts were paid, and have also alleged 
facts showing a relinquishment by the husband, express or im- 
plied, of the wife’s earnings to her.— Pinkston v. McLemore, 
31 Ala. 398; Roswald v. Wing, 74 Ala. 346. 

8. It is manifest that the complainants’ remedy at law was 
not complete and adequate. It may be that they might have 
maintained an action against the executor for the value of- the 
personal services rendered, or perhaps of the property agreed 
to be devised, as a claim against the estate of Mrs. Lohman, 
had she been sw? juris when she made the contract. But being 
a married woman she could not bind herself personally, as we 
have before said, but could only bind her separate estate, pro- 
vided it was equitable. Moreover, specific performance is 
peculiarly a branch of equity jurisdiction, especially in cases of 
this particular nature involving the matter of trust, and the 
prevention of fraud. “A court of equity will decree the 
specific performance of such an agreement, upon the recog- 
nized principles by which it is governed in the exercise of this 
branch of its jurisdiction.”—Parsell v. Stryker, 41 N. Y. 
48, 487; Johnson v. Hubbell, 10 N. J. Eq. Rep. 332, (s. . 
66 Amer. Rep. 773), supra. 

The decree of the chancellor sustaining the demurrer to the 
bill is affirmed. 
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Haas v. Taylor. 
Trover for Conversion of Cotton Seed. 


1. Plea of former jndgment in bar; replication and evidence.—In 
trover for the conversion of cotton seed, a former judgment being 
pleaded in bar, in which a set-off was claimed on account of the value 
of the cotton seed, it is competent for the plaintiff to show that, on the 
former trial, under the evidence and the rulings of the court thereon, 
the claim of set-off was disallowed, because the plaintiff in the action 
had an unsatisfied lien on the cotton seed; and a replication averring 
these facts is a good answer to the plea. 

2. Lien of bailee, and liability for negligence.—The proprietor of a 
ginnery has a lien on cotton delivered to him to be ginned, for his ser- 
vices in ginning it, and is entitled to retain the possession until his 
charges are paid, but, if his lien has been discharged, and the property 
is not forthcoming on demand, the onus is on him to prove that it per- 
ished, was destroyed, lost or stolen, although he had exercised ordi- 
nary diligence in preserving it; and his liability extends equally to the 
acts of his agent in charge, or of a subsequent lessee of the ginnery. 

3. Demand and conversion.--When the conversion complained of 
consists in a failure or refusal to deliver on demand, the demand must 
have been made after the plaintiff’s right to the possession accrued ; 
but, when the conversion consists of an unauthorized disposition, waste, 
or destruction of the property, no demand is necessary. 


AppraL from the Circuit Court of Montgomery. 

Tried before Hon. Jno. P. Hussarn. 

This was an action of trover by Frank G. Taylor against J. 
_ C. Haas to recover damages for the alleged conversion of fifty 
bushels of cotton seed. On the trial, as shown by the record, 
the defendant pleaded the general issue and a special plea, 
averring, in substance: that in a former suit between the par- 
ties, in which Haas was plaintiff and Taylor defendant, and 
which was tried and determined at the December Term, 1884, 
of the Circuit Court of Montgomery county, before the Hon. 
James E. Copp, the said Taylor, the defendant in that suit, 
“pleaded several pleas, and amongst them set-off, viz: that 
said Haas at the beginning of that suit was justly indebted to 
him, the said Taylor, to the amount of the proceeds of seventy- 
five bushels of cotton seed, valued at $75.00, which, together 
with other matters and amounts said Taylor offered by said 
plea, to set off against the demands of said Haas, in said 
former suit, and claimed judgment over for the residue. * * 
And this defendant, the said J. C. Haas, avers that the fifty 
bushels of cotton seed mentioned and described in the com- 
plaint of the said Frank G. Taylor, in the present suit, and for 
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the alleged conversion of which he claims damages of the said 
Haas, in this suit, are a part of the seventy-five bushels of cot- 
ton seed, valued at $75.00, as aforesaid, which are mentioned 
in said plea of set-off, and which said Taylor offered to set off 

ainst the demands of said Haas in said former suit.” The 
plea further averred that judgment was rendered in favor of 
said Haas in said former suit; and, after alleging the identity 
of the parties in “the two suits, that the Circuit Court had 
jurisdiction, &c.,"pleaded “said judgment in said former suit 
in bar to the present action.” 

It may be stated here that the said Haas was the proprietor 
of a “steam cotton mill or ginnery ” in the city of Montgomery, 
and that the cotton seed in controversy were of a valuable 
grade or class, known as “ Jower’s seed,” and reasonably worth 
$1.00 per bushel, and were the product of certain cotton left 
with the defendant by the said Taylor, in September, 1883. 
The plaintiff, specially replying to defendant’s plea of ves ju- 
dicata, after denying certain iestiens in said plea, not neces- 
sary to be particularly noted, averred that “just before the 
matters involved in said former suit, in said Circuit Court, 
were submitted to the jury for their determination, the Hon. 
J. E. Coss, the judge presiding, instructed the said jary, that 
the said Haas, the plaintiff in said former suit, had a lien on 
the said seventy-five bushels of cotton seed claimed in said plea 
of set-off on account of his, the said Haas, having ginned the 
cotton out of which the said cotton seed came, and Taylor, not 
having paid the price for ginning the same, he, the said Taylor, 
plaintiff in this suit, but defendant in that suit, could not set 
off the value of said cotton seed until he had paid the costs of 
ginning the cotton out of which said seed came.” The repli- 
cation further alleged that ‘“‘in the said judgment recovered by 
the said Haas against the plaintiff in said former suit, the value 
of said seventy-five bushe's of cotton seed included in said plea 
of set-off, filed by the defendant in that suit, was not included 
or considered, but the amount claimed by the said Haas of the 
said Taylor, for ginning the said cotton out of which the said 
cotton seed came, was included; and the said Haas was there- 
by enabled to'recover of the said Taylor the amount for the 
ginning of the said cotton out of which the said cotton seed 
came. And plaintiff in this suit further says, that he paid the 
judgment recovered by the said Haas of him in said former 
suit, before making the demand for the said seventy-five 
bushels of cotton seed.” The said Taylor concluded said repli- 
cation by averring that, after paying the judgment so recovered 
by said Son, the latter gave him an order for the seventy-five 
bushels of cotton’seed, directed to the party holding the same 


for said Haas; but, upon presentation of said order, he failed 
VoL. LxXxx. 
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to get more than twenty-five bushels of the seed, and hence 
brought his action for the remaining fifty bushels. The court 
overruled a demurrer to the replication and the defendant duly 
excepted. 

As shown by the dill of exceptions, the plaintiff introduced 
testimony as to the bailment with defendant of the cotton from 
which the seventy-five bushels of seed were derived; and to 
defendant’s refusal to deliver the same, uporr application there- 
for, npon the ground that he had a right to retain said seed, 
under a lien for ginning said cotton, until the price charged by 
him for such ginning was paid. ‘The plaintiff offered to 
prove by a colored witness, Sam Bostwick, that one Weil was 
the agent of defendant, in charge of said gin or mill, syperin- 
tending and managing the same. Defendant objected to the 
introduction of this evidence, but the court overruled defend- 
ant’s objection, and allowed the witness to testify that said 
Weil was the agent of defendant; that he had charge of the 
gin and warehouse connected therewith ; that he bought cotton 
seed ; saw to the receipt of cotton to be ginned there, and to 
the delivery of the same when it had been ginned; and that he 
seemed to have general charge and management of the entire 
business. * * Plaintiff offered to prove by- said witness, 
Bostwick, that in the early part of the year, 1884, on a cold, 
frosty morning, ‘said Weil sold one bushel of said cotton seed 
to a countryman’ for $5.00. It being admitted that defendant 
was not present at the time, defendant thereupon objected to 
the evidence, but the court overruled his objection ne allowed 
the witness to so testify, and to this refusal of the court de- 
fendant duly excepted.” This witness also testified that, some 
time in the Fall of the year, 1883, the said Weil ordered a 
hamper basket and two sacks of said seed to be carried to the 
house of defendant, and that said seed were put on a dray by 
witness and said dray went up “ town,” and towards defendant's 
house; but the witness was * unable to state whether said basket 
and sacks of seed were ever, in fact, carried to or delivered 
at said defendant’s honse. It being admitted that defendant 
was not present at the time, defendant thereupon objected to 
the introduction of this evidence, or any part thereof, to the 
jury ; but the court overruled the defendant’s objection, and 
allowed the witness to testify to said facts, and to this action 
and ruling of the court defendant duly excepted.” The plain- 
tiff, as a witness in his own behalf, testified as to the recovery 
against him in the snit of Haas v. Taylor, and that he had paid 
the judgment therein; that he received an order from said 
Haas, directed to Chambers Bros. who occupied and operated 
the warehouse, where said cotton seed was stored, but he 
“found only twenty-five bushels, which were so badly rotted 
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that he had to throw them ina manure pile;” that shortly 
thereafter he brought the present suit, first notifying Haas that 
he had only received from Chambers Bros. 25 bushels, leaving 
50 bushels due him. 

As further shown by the bill of exceptions, the defendant 
testified “that he had never authorized said Weil, at any time, 
while he was in defendant’s employment, to sell either cotton 
or cotton seed at the mill, in the warehouse, or elsewhere ;” 
and denied most of the essential facts testified to by the wit- 
ness, Bostwick, as to the alleged conversion of the seed in 
question. Thos. H. Watts, Jr. then testified as a witness for 
the plaintiff, as to the proceedings in the suit of //aas v. Tay- 
lor ; his testimony, to portions of which exceptions were duly 
reserved by the defendant, tending to support the allegations 
of the replication filed by the said Taylor, the defendant in 
the former suit, and the plaintiff in the present action. 

This being substantially all the evidence, the plaintiff re- 

uested the following charge which was in writing: “(1.) The 
defendant, although he had a lien on the cotton seed sued for, 
was bound to take reasonable care of the cotton seed; and if 
he sets up as defense that the seed were stolen, or that some 
one else got them, the burden of proving these facts is on the 
defendant, and he must prove them to the satisfaction of the 
jury.” To the giving of this charge the defendant excepted, 
and requested the following, which were in writing: “(1.) If 
the jury believe all the evidence in this case, they must find for 
the defendant. (2.) If the jury believe from the evidence that 
on the Ist day of October, 1883, the cotton seed in controversy 
were in possession of the defendant, Haas, and that Haas re- 
tained possession thereof under a lien for ginning cotton for 
Taylor, out of which cotton the seed in question were derived ; 
that while said seed were thus held by said Haas, Taylor on 
said 1st day of October, 1883, demanded said seed of Haas, 
and that Haas thereupon refused to deliver or surrender said 
seed to Taylor, upon the ground that he had a lien for ginning 
against Taylor, which had not been paid off or discharged ; and 
if the jury further find from the evidence that Haas held said 
lien thereon, which Taylor at that time had not discharged or 
paid off, then, upon this state of facts, if believed by the jury, 
the plaintiff is not entitled to recover in this suit. (3.) Unless 
the jury are satisfied from the evidence that the plaintiff had 
the possession, or immediate right of possession to the cotton 
seed in controversy, on the Ist day of October, 1883, then the 
plaintiff can not recover in this action ; and in determining the 
fact, whether or not plaintiff had the possession, or immediate 
right of possession to said seed, they must look to the fact that 
aas had possession of said seed, holding the same until a lien 
VoL. LXxx. 
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for ginning was paid off, if the jury believe this fact. (4.) If 
the jury believe from the evidence that on or about October 
Ist, 1883, Taylor demanded the cotton seed from Haas, and 
that Haas refused to deliver them upon the ground that Taylor 
was indebted to him for ginning and held a lien thereon there- 
for, and declined ta deliver the seed until the lien was paid off 
and discharged, then, upon this state of facts, if believed by 
the jury, said Haas had a right to refuse to deliver up the seed, 
and to hold the same until the said lien was discharged, and if 
the jury believe from the evidence, that said demand and re- 
fusal were the only demand and refusal at or before the time 
of the conversion alleged in the complaint, then the plaintiff 
is not entitled to recover.” , 

The assignments of error embrace the refusal of the court 
to give these charges, and the rulings above noted, to which 
exceptions were reserved by the appellant. 


Rice & Witry, for appellant. 
Warts & Son, contra. 


STONE, C. J.—The general rule is, that an issue formed 
before a court having jurisdiction of the subject-matter and 
parties, and decided by such court on the merits, is,so long as 
the decision remains unreversed, a conclusive determination of 
the controversy or title involved between the parties to the 
suit, and their privies in blood or estate. And such former de- 
termination may be pleaded in bar, or, in many cases, — 
on the trial, without special pleading. It is a bar, not alone as 
to the matters directly presented on the face of the record. It 
goes further, and determines every inquiry necessarily involved 
in the issue as formed and decided. And any connected at- 
tendant fact, circumstance, or condition which limits, qualifies, 
or varies the fact in issue, is as effectually determined by it, as 
is the main fact itself. To come within the rule, however, the 
issue. must be broad enough to embrace the subject, it must 
have been in fact considered, or so blended with the subject 
considered as to have become a qualifying part of it, and it 
must have been decided on the merits. Mr. Freeman, in his 
work on Judgments, § 256, speaking of what is necessary to 
constitute the bar, says the essentials are, “1st, that the issue in 
the second action, upon which the judgment is brought to bear, 
was a material issue in the first action, necessarily determined 
by the judgment therein ; 2d, that the former judgment was 
upon the merits.”—See also 2 Smith Lead Cas. (8th ed.) 919, 
et seq. 

The foregoing definition does not bring within the operation 
VoL. LXxx. 











464 SUPREME COURT (Dec. Term, 


{Haas v. Tuylor.] 


of the estoppel, matters, not of the essence of the contention, 
but brought incidentally, or collaterally into it, in the wide range 
frequently indulged, in the introduction of testimony. Nor, 
as it is sometimes said, does it include matters which require 
argument to bring them within the influence of the decision. 
It is only of those matters which, as premises, enter into and 
uphold the judgment (the judgment being the conclusion of 
the syllogism), and connected, qualifying matters, which, if pro- 
duced, would change or impair the legal force and effect of the 
cause of action itself on which the judgment was rendered, that 
the jadgment pronounced becomes conclusive. There is the 
farther qualification. If there be a disconnected, independent 
claim, which the law allows to be introduced—a valid cross- 
demand, for instance—and such claim is brought into the con- 
tention, considered, and adjudicated upon its merits, this be- 
comes res judicata, and parties and their privies are estopped 
from re-litigating the validity of such claim.—S. & JV. Ala. 2. 
R. Co. v. Henlein, 56 Ala. 268. 

In making good the defense of res judicata, the evidence 
must necessarily vary with the nature of the issues presented in 
the first trial. Sometimes the record makes full proof of the 
subject-matter both of the suit and the defense, as it does of the 
judgment pronounced. In others, the identity and scope of the 
contestation do not appear on the face of the papers. When 
such is the case, other sources of information must be resorted 
to. If necessary, it is permissible to prove what testimany 
was given on the former trial, and the rulings of the court, as 
a means, and the only means of showing precisely what issues 
and inquiries of fact had been submitted to the trying body. 
This, with the view, and solely with the view, of determining 
the identity of the two contentions. 

On a second trial, it can never become an inquiry whether 
the first issue was rightly determined, either in matters of law, 
or of fact. Whether the issue was within the scope of the 

leadings, whether it was the same as that on trial, and whether 
it was submitted and determined on its merits, are the subject 
and extent of permissible testimony onthe defense of res jud/- 
cata. Perhaps these rules are so well defined that we need not 
have repeated them.— Robinson v. Windham, 9 Por. 397; 
Davidson v. Shipman, 6 Ala. 27; Chamberlain v. Gaillard, 
26 Ala. °504; Waring v. Lewis, 53 Ala. 615; Perkins »v. 
Moore, 16 Ala. 9; Gilbreath v. Jones, 66 Ala. 129; MeCall v. 
Jones, 72 Ala. 369; Hanchey v. Croskrey, 1 So. Rep. 259, s. o. 
80 Ala; Jakes v. Pope.7 Ala. 161; 1 Greenl. Ev. §§ 528-30, 
532. 

We do not propose to discuss other features of the doctrine 
VoL. LXxx. 











1é 











1886. OF ALABAMA. 465 
[Haas v. Taylor. } 


of res judicata, as they are not pertinent to any material ques- 
tion in this cause. 

Tested by the rules stated above, the Circuit Court did not 
err in admitting testimony of what witnesses had testified to on 
the trial of Haas v. Taylor, the judgment in which case is 
pleaded as res judicata to the present action.’ Neither was 
there error in allowing proof of the rulings of the presidin 
judge on the former trial, that the set-off of the cotton xm 

leaded as a defense to that guit, was not a legal cross-demand. 

he value of the cotton seed claimed as set-off in that suit, isthe 
identical cause of action on which the present suit is founded, 
and the effect of that ruling was to exclude from the consider- 
ation of the jury that item of defense. The ruling was clearly 
correct, for at that time Taylor could maintain no action for the 
recovery of the cotton seed or their value. Haas had an un- 
satisfied lien on them, and could maintain his right to the pos- 
session until his lien was satisfied. 

The right to the cotton seed or their value, was not deter- 
mined on its merits in the former suit, as all the testimony 
tends to prove. The. replication was sufficient, and the de- 
murrer to it was rightly overruled. 

Haas having a lien on the cotton seed to secure his proper 
charges for the ginning, was authorized to retain the possession 
of them until such charge was paid. This the testimony showed 
he did. Having such possession, it was his duty to bestow or- 
dinary care and diligence in their preservation. The measure 
is, such care and diligence as an ordinarily prudent person takes 
of his own similar property. And if on demand of the prop- 
erty, the lien being discharged, it is not forth-coming, the bur- 
den is on the possessor, or lienee, to show that it perished, was 
destroyed, was lost, or stolen, notwithstanding he had employed 
ordinary diligence in preserving it. He is not relieved of im- 
puted fault, unti! he shows the exercise of this measure of dili- 
gence, unless the loss or destruction is shown to have occurred 
under circumstances which ordinary diligence could not have 
foreseen nor prevented.—Jones on Pledges, §§ 403, et seq. 

There was proof that the ginnery or mill, while owned and 
operated by Haas, was nevertheless in the care and control of 

eil, his agent. And there was testimony that while so in 
possession, Weil sold one hundred bushels of.seed, and sent off 
another portion. This testimony was objected to by Haas, the 
defendant. There was nothing in this objection. Haas, as we 
have seen, was bound to use ordinary diligence in taking care 
of the cotton seed, and fastened a liability on himself for an 
damages done to Taylor for his failure to bestow it. And Weil, 
being in possession and control as his agent, he was equally re- 
sponsible for his negligence and unauthorized disposition of the 
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seed, as if he, Haas, had himself perpetrated the wrong. It was 
a breach of his duty to safely keep, and to use ordinary dili- 

nee in preserving the cotton seed, for Taylor’s use. So, it is 
immaterial where the cotton seed went, when sent off by Weil. 
It was, a breach of duty which, under the law, rested on Haas, 
for which the latter is reponsible. 

And this duty to preserve the cotton seed continued and would 
continue, until Hass disposed of them properly in discharge of 
his lien, or restored them to Taylor. ence, when the 
sion of the mill or ginnery passed from him to Chambers Bros., 
the duty did not cease. He should haveemployed proper dili- 

nce for their continued preservation, the same as an ordinari- 
y prudent man would bestow for the safe keeping of his own 
property of like kind. 

It is very true that when the conversion complained of con- 
sists in a failure or refusal to deliver on demand, such demand 
to be effective, must be made after the plaintiffs right to the 
posssession has accrued. The conversion complained of in this 
case is different. Unauthorized disposition, waste, or destruc- 
tion of the property, or a part of it, is what the testimony tends 
to prove. hen such is the case, no demand is necessary. 
Glaze v. McMillan, 7 Por. 279; Brown v. Beason, 24 Ala. 
466 ; Kyle v. Gray, 11 Ala. 233; 6 Wait Ac. & Def. 165. 

The tendency of the testimony, if believed, was to show that 

art of the cotton seed were sold, or otherwise disposed of by 
eil, the agent in charge. The proof does not explain what 
became of the other missing seed. Possibly they were lost 
through the carelessness, or inattention of the persons in charge. 
If so, it might become a question whether trover would lie for 
the seed thus lost. We refer to this phase of the case, for the 
sole purpose of preventing a misinterpretation of our ruling. 
As we have shown, there was testimony tending to prove a 
conversion of a part of the seed ; and if there was other part 
for which, wane to strict rules, trover would not lie, that 
presented a question, not of right, but of the measure of re- 
covery. This could only be raised by a proper charge, and the 
record fails to show that any such charge was asked or given. 
The question is not raised, and we intimate no opinion on it. 

The Circuit Court did not err in the charges given, nor in 
the refusal of the charges asked. 

Affirmed. 


{Dec. Term, 
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Alabama Gold Life Insurance Co. v. 
Johnston. 


Action on Policy of Life Insurance. 


1. Insurance; warranty and representations distinguished.—In a con- 
tract of insurance, a warranty is part and parcel of the contract itself, is 
in the nature of a condition precedent, and, whether material to the 
risk or not, must be strictly complied with, or literally fulfilled, before 
the assured can recover on the policy; while a representation, not be- 
ing of the essence of the contract, but relating to, something collateral 
or preliminary, and in the nature of an inducement to it, though false, 
does not avoid the policy, unless it relates to a fact actually material, or 
clearly intended to be made material by the agreement of the parties. 

2. Same.—The mere fact that a statement is referred to, or even in- 
serted in the policy itself, is not now considered conclusive of its nature 
as a warranty; but whether it is to be construed as a warranty, or as a 
representation merely, depends rather on the form of the expression, 
the apparent purpose of its insertion, and its conviction with other parts 
of the application and policy, construed together as one entire con- 
tract. 

3. General rules of construction.—Among the settled rules for the con- 
struction of policies of insurance are these: (1) that all the conditions 
and obligations of the contract will be construed liberally in favor of 
the assured, and strictly against the insurer, (2) that the clearest and 
most unequivocal language is necessary to create a warranty, and all 
statements of doubtful meaning will be construed as representations 
merely; (3) that even though a warranty in name or form be declared 
the terms of the contract, its effect may be modified by other parts 
of the policy, or of the application, including the questions and answers 
so that answers to questions not material to the risk will be construe 
as warranting only their honesty and good faith. 

4. Case at bar.—In this case, the contract containing inconsistent ex- 
pressions, one | pate tending to show an intention to make the answer 
warranties, and another treating them as representations merely, the 
court holds (1) that the answers are not absolute warranties, but are 
in the nature of representations, or, if warranties, only of un honest be- 
| lief of their truth; (2) that any untrue statement or suppression of 

fact material to the risk will vitiate the policy, and thus bar a recovery, 

whether intentional or within the knowledge of the party or not; (3) 

that such statement of an immaterial fact, though untrue, will not 

) avoid the policy, unless the party knew it was false, or was negligently 

’ ignorant; and (4) that the inquiries as to the symptoms of disease were 

not intended to be absolutely material, unless they had existed in such 

appreciable form as would affect soundness of health, or have a tend- 
ency to shorten life. 


Aprprat from the Circuit Court of Mobile. 

Tried before Hon. W. E. Ciarke, 

This action was brought against the appellant, a domestic 
corporation, on 31st October, 1884, by William F. Johnston, 
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administrator of the estate of Dora E. Connor, and guardian 
of William T. and Walter M. Connor, minor children of Wil- 
liam D. Connor, deceased: and was founded on a policy of 
life insurance which the said W. D. Connor effected with ap- 
pellant corporation for the benefit of said Dora E. and her 
children on 3d December, 1872. The complaint avers the fact 
of insurance, and the death of the assured, which occurred in 
December, 1883, and that satisfactory proof thereof was duly 
transmitted to the defendant and payment of the amount of 
the policy demanded and refused. 

On the trial, as shown by the record, the defendant pleaded 
the general issue, and a number of special pleas based upon 
the alleged untruthfulness of certain answers given by the as- 
sured to questions contained in the printed “application,” or 

roposal for insurance, submitted by said Connor prior to the 
issuance to him of the policy in question. This application, 
which was introduced in evidence contained under the heading 
or caption of “ Particulars required from persons proposing to 
effect Insurance on Lives in the Company, and forming the 
basis of the contract,” a list of questions designed to elicit in- 
formation from the applicant Jor insurance touching his past 
and present physical condition. Among the questions in this 
application or proposal pertinent to this report were the follow- 
ing: ‘“ (10) Is the party subject or predisposed to dyspepsia, 
dysentery, diarrhcea, or any other disease or bodily infirmity?” 

o this question the said Connor answered “ No.” “(11) Has 
the party had, or been affected, since childhood, with any of 
the following complaints,” enumerating various ailments or 
diseases, among which was the following: “ Fits or convul- 
sions?” To this question the said Connor responded in the 
negative. The sppllcedion also exhibits the following question 
and answer: (32) Is the party aware that any untrue or 
fraudulent answers to the above querries, or any suppression of 
the facts in regard to the party’s health will vitiate the policy, 
and forfeit all payment made thereon?” “ Yes.” In addition 
to the questions and answers, the said application contained a 
“declaration” of the beneficiaries in the following language : 
“We do hereby declare, that the age of W. D. Connor, the 
above named, does not now exceed 33 years; that he is now 
in good health, and does ordinarily enjoy good health, and that 
in the above — we have not withheld any material cir- 
cumstance, or information touching the past or present state of 
health or habits of life of W.D. Connor, with which the 
officers and Directors of the Alabama Gold Life Insurance 
Company should be made acquainted.” , 

The defendant filed special pleas in reference to each of the 
oe answers averring (except the last), substantially, that 
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the assured “ had fits” or convulsions when he was of the age 
of seventeen or eighteen years ;” and that said answers, being 
severally untrue, constituted breaches of the contract of insur- 
ance as being violative of the following stipulation embodied 
in the policy: ‘“ And it is also understood and agreed, by the 
within assured, to be the true intent and meaning hereof, that 
if the declaration, or any part thereof, made by or for the said 
ensured, in the — for this policy, and bearing date 
the third day of December, 1872, and upon the faith of which 
this policy is made, shall be found, in any — untrue, then, 
and in such case, this policy shall be null and void.” The de- 
fendant adduced medical and other testimony which tended to 
establish the allegations of the special pleas that the said Con- 
nor was, (from his eighteenth to his twentieth year) subject to 
a disorder styled by the various witnesses as “Fits,” ‘ Con- 
vulsions,” ‘ Spasms,” etc. A number of plaintiffs’ witnesses, 
however, testified that the assured had not been so affected 
“since he was grown ;” and their evidence tended to fix the 
period during which said Connor was subject to said com- 
plaint, somewhat earlier than that indicated by the defendant’s 
testimony. There was no recurrence of the Fits or Convul- 
sions after said Connor was “grown ;” and it was shown that 
his general health was unusually good until his death, in De- 
cember, 1883, of an abscess resulting from typhoid fever. 
This being the substance of the evidence, the court, as shown 
by the Bill of Exceptions, charged the jury, amongst other 
things, “ that the insurance contract, as evidenced by the ap- 
plication and policy, did not amount to a warranty of the 
truth of the answers made by the assured to the questions in 
the application, but were merely representations,” to which 
charge the defendant duly excepted. The court further 
charged the jury that “it was a question for them to decide, 
whether the fits and convulsions, which the assured had since 
childhood were material to the risk, and whether or not the de- 
fendant would have issued the policy if the assured had an- 
swered that he had had fits and convulsions, as the proof indi- 
eated.” To this charge the defendant also excepted. The 
court. also charged the jury, in connection with the portion of 
the general charge above set out, that “although the statements 
made in the osolention were not, by the contract of insurance 
warranted to be true, still if the assured, at the time that the 
application was made, answered any question, as to any matter 
material to the risk, knowing that such answer was false, or 
having the means of ascertaining that it was false, the polic 
would be void, and no recovery could be had by the plaintiff. 
That the fact that, any questions were asked of the assured in 
the application made the matter inquired about material to the 
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risk, and that if the jury found that a false answer had been 
given to any question asked in the application, which was at the 
time known to the assured to be false, or concerning which the 
assured had the means of ascertaining that it was false, the 
— could not recover. That if the deceased knew he had 

ts or convulsions after he was fourteen years of age, or had 
knowledge of facts that, if followed up, would have brought. 
him to that knowledge, the plaintiff could not recover.” 

The defendant requested the following charge in writing, 
and excepted to its refusal by the court: “If the jury believe 
the evidence, they must find for the defendant.” The charges 
above noted to which exceptions were reserved by the defen- 
dant, and the refusal to give the general charge, are here as- 
signed as error. | : 


[Dec. Term, 


Overatt & Bestor, for appellant. 
J. L. & G. L. Surru, and Wm. F. Jounsron, contra. 


SOMERVILLE, J.—The question of most importance, 
which is raised by the rulings of the court in this case, is, 
whether the answers made by the assured to the questions con- 
tained in the application for insurance are to be construed as 
absolute warranties, or in the nature of mere representations. 

The distinction between a warranty and a representation in 
insurance is frequently a question of difficulty, especially in 
the light of more recent decisions, which recognize the sub- 
ject as one of growing importance in its relations particularly 
to life insurance. Asa general rule it has been laid down, 
that a warranty must be a part and parcel of the contract of 
insurance, so as to appear, as it were, upon the face of the 
policy itself, and is in the nature of a condition precedent. It 
may be affirmative of some fact, or only promissory. It must 
be strictly complied with, or literally fulfilled, before the as- 
sured is entitled to recover on the policy. It need not be 
material to the risk, for whether material or not, its falsity or 
untruth will bar the assured of any recovery on the contract, 
becauge the warranty itself is an implied stipulation that the 
thing warranted is material. It further differs from a _repre- 
sentation in creating on the part of the assured an sheolats 
liability whether made in-good faith or not. 

A representation is not, strictly speaking, a part of the con- 
tract of insurance, or of the essence of it, but rather something 
collateral or preliminary, and in the nature of an inducement 
to it. A false representation, unlike a false warranty, will not 
operate to vitiate the contract, or avoid the policy, unless it 


relates to a fact actually material, or clearly intended to be 
VoL. Lxxx. 








1886. } OF ALABAMA. 471 











{ Ala. Gold Life Ins. Co. v. Johnston. ] 


made material by the agreement of the parties. It is sufficient 
if representations be substantially true. They need not be 
strictly, or literally so. A misrepresentation renders the policy 
void on the ground of fraud; while a uon-compliance with a 
warranty operates as an express breach of the contract. 

The mere fact that a statement is referred to, or even in- 
serted in the policy itself, so as to appear on its face, is not 
alone now considered as conclusive of its nature as a warranty, 
although it was formerly considered otherwise. Whether such 
statement, shall be construed as a warranty or a representation 
depends rather upon the form of expression used, the appar- 
ent purpose of the insertion, and its connection or relation to 
other parts of the application and policy, construed together as 
a whale, where legally these papers constitute one entire con- 
tract, as they most r cee! do. Bliss on Insurance, § 43 
et seq., Price v. Phenia Mut. Ins. Co., (WM Minn. 497), 8. C. 
10 Amer. Rep. . 

In construing contracts of insurance there are some settled 
rules of construction, bearing on this subject, which we may 

p— driefly formulate as follows : 

(1). The courts being strongly inclined against forfeitures, 
will construe all the conditions of the contract, and the obliga- 
tions imposed, liberally in favor of the assured, and strictly 
against the insurer. f 

(2). It requires the clearest and most unequivocal language 
to create a warranty, and every statement or engagement of 
the assured will be construed to be a representation and not a 
warranty, if it be at all doubtful in meaning, or the contract 
contains contradictory provisions relating to the subject, or be 
otherwise reasonably susceptible of such construction. The 
court, in other words, will lean against that construction of the 
contract which will impose upon the assured the burdens of a 
warranty, and will neither create nor extend a warranty by 
construction. 

(3). Even though a warranty, in name or form, be created. 
by the terms of the contract, its effect may be modified by 
other parts of the policy, or of the application, including the 
questions and answers, so that the answers of the assured, so 
often merely categorical, will be construed not to be a warranty 
of immaterial facts, stated in such answers, but rather a war- 
ranty of the assured’s honest belief in their truth—or, in other _ 
words, that they were stated in good faith. The strong incli- 
nation of the courts is thus to make these statements, or an- 
swers, binding only so far as they are material to the risk, 
where this can be done without doing violence to the clear in- 

tention of the parties expressed in unequivocal and unqualified 
language to the contrary. 
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In support of these deductions we need not do more than 
refer to the following authorities: Moulor v. American Life 
Ins. Co., 111 U. 8. 335; National Bank v. Insurance Co., 95 
U. 8. 673; Price v. Phania Mut. Life Ins. Co., 10 Amer. 
Rep. 166; supra; Southern Life Ins. Co. v. Booker, (9 Heisk. 
606), s. c. 24 Amer. Rep. 344; Fitch v. The American, etc., 
Ins. Co. (59 N. Y. 557), 8. c. 17 Amer. Rep. 372; Bliss on 
Ins., § 24; Campbell v. New England Mut. Life Ins. Co., 98 
Mass. 381; Fowler v. 4tna Fire Ins. Co., 16 Amer. Dec., 
note, pp. 463-466 ; Piedmont, etc., Ins. Co. v. Young, 58 Ala. 
476; 2 Parsons on Contr. *465 et seg.; Glendale Woolen Co. 
v. Protection Ins. Co., 54 Amer. Dec. 309, 320; Wilkinson v. 
The Connecticut Mut. Life Ins. Co. (80 Iowa 119), s. o., 6 
Amer. Rep. 637; 1 Billups on Ins., § 638; Angell on Fire & 
Life Ins. &o., $$ 147, 147a. 

Many early adjudications may be found, and not a few recent 
ones also, in which contracts of insurance, and especially of 
life insurance, have been construed in such a manner as to op- 
erate with great harshness and injustice to policy holders, who, 
acting with all proper prudence, as remarked by Lord St. 
Leonards, in the case of Anderson v. Fitzgerald, 4 H. L. C. 
507, (s. c., 24 Eng. L. & Eq. 1), had been “led to suppose that 
they had made a provision for their families by an insurance 
on their lives, when, in point of fact, the policy was not worth 
the paper on which it is written.” The rapid growth of the 
business of life insurance in the past quarter of a century, with 
the tendency of insurers to exact increasingly rigid and tech- 
nical conditions, and the evils resulting from an abuse of the 
whole system, justify, if they do not necessitate, a departure 
from the rigidity of our earlier jurisprudence on this subject 
of warranties. And such, as we have said, is the tendency of 
the more modern authorities. 

There are, it is trne, in this case, some expressions in both 
the policy and the application, (which, taken together, consti- 
tute the contract of insurance), that indicate an intention to 
make all statements by the assured absolute warranties. The 
application, consisting of a “ proposal ” and a “ declaration,” is 
declared to “form the basis of the contract” of insurance, and 
the policy is asserted to have been issued “on the faith ” of 
the application. It is further provided, that if the declara- 
tion, or‘any part of it, made by the assured, shall be found “ in 

any respect untrue,” or “any untrue or fraudulent answers ” 
are made to the questions propounded, or facts suppressed, the 
policy shall be vitiated, and all payments of premiums made 
thereon shall be forfeited. So, if there were nothing in the 
contract to rebut the implication, it might perhaps be held 


that the parties had made each answer of the assured material 
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to the risk by the mere fact of propounding the questions to 
which such answers were made, and that this precluded all in- 

uiry into the question of materiality.— Price v. Phania Mut. 
Life Ins. Co., 10 Amer. Rep. 166, supra. 

On the contrary, the policy purports to be issued “in con- 
sideration of the representations” made in the application, and 
of the annual premiums. The answers are no where expressly 
declared to be warranties, nor is the application, in so many 
words, made a part of the contract, so as to clearly import the 
answers into the terms and conditions of the policy. Among 
numerous other questions, the assured was asked whether he 
had been affected since childhood with any one of an enumerated 
list of complaints or diseases, including “fits or convulsions ;” 
and whether he had “ever been seriously ill,” or had been af- 
fected with “ any serious disease.” To each of these questions 
he answered “ No.” The concluding question is as follows: 
“32. Is the party aware that any wntrue or fraudulent answers 
to the above queries, or any suppression of the facts in regard 
to the party’s health will vitiate the policy, and forfeit all pay- 
ments made thereon?” To this was given the answer, “ Yes.” 
It is significant, as observed in a recent case before the New 
York Court of Appeals, that the assured “is not asked whether 
he is aware that any unintentional mistake in answering any of 
the host of questions thrust at him, whether material to the 
risk or not, will be a breach of warranty, and vitiate his policy.” 
Fitch v. The American ete. Insurance Co. (59 N. Y. 557), 
s. c., 17 Amer. Rep. 372, supra. Then follows a declaration 
that “the assured is now in good health, and does ordinarily 
enjoy good health,” and that in the proposal of insurance he 
“had not withheld any.materia/ circumstance or information 
touching the past or present state of health or habits of life” 
of the assured, with which the company “should be made 
acquainted.” 

One part of the contract thus tends to show an intention to 
constitute the answers warranties, while the other describes 
and treats them as representations. There is thus left ample 
room for construction. Whatis to be understood by “ untrue” 
answers, or “any suppression of facts?’ Can they have refer- 
ence to any disease, with which the assured was alleged to have 
been afflicted, of which he knew nothing, and could not possi- 
bly have informed himself by the exercise of proper diligence ¢ 
Are they intended as absolute warranties of the fact that he had 
never, since childhood, or during life, been afflicted with 
diseases of which neither he, nor the most skillful physician 
could have had any knowledge whatever? The case of Mowlor 
v. American Life Ins. Co. II U. 8. 335, is a direct and strong 
authority for the position that the word “ untrue ” in the above 
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connection, in its broader sense, means knowingly or designedly 
untrue, or recklessly so—that it is the opposite of sincere, 
honest, not fraudulent. As said in that case, it is reasonably 
clear that “what the company required of the applicant, as a 
condition precedent to any binding contract, was, that he would 
observe the utmust faith towards it, and make full, direct, and 
honest answers to all questions, without evasion or fraud, and 
without suppression, misrepresentation, or concealment of facts, 
with which the company ought to be made acquainted ; and 
that by doing so, and only by doing so, would be deemed to 
have made fair and true answers.” 

The case of Southern Life Insurance Co. v. Booker 
(9 Heisk. 606), s.c., 24 Amer. Rep. 344, sustained the same 
view. There the policy, as here, was conditioned to be avoided 
by “any untrue or fraudulent answer” to the questions in the 
application. The answers were not strictly trne as to the 
birthplace, residence and occupation of the assured. It was 
held that none of these being material to the risk, they would 
be construed as representations, although expressly declared to 
be “the basis of the contract” of insurance. The court said : 
“Tt would seem to be gross injustice to allow this (meaning the 
avoidance of the policy and the forfeiture of all payments 
made under it), ina case where the insured has acted in the 
utmost good faith, and honestly disclosed every fact material to 
be known, because, merely by inadvertence or oversight, an 
error of fact has been inserted in his application—an error that 
is clearly immaterial, and that could not by possibility have af- 
fected the contract. It is true that the parties have a right,” 
the court adds, “to make their own contract, and by its terms 
we must be governed; but before a court could hold a policy 
void, and all premiums paid thereon forfeited, because state- 
ments of this character in the application turned out to be un- 
true, they should be fully satisfied that such terms were fully 
and distinctly agreed to by the parties.” These views, in our 
judgment, announce the sounder and more just doctrine, and 
they meet with our approval, being supported by reason, as 
well as by the more recent decisions of this country, on the 
subjeet of life insurance.—3 Addison Contr. (Morgan’s Ed.) 
§ 1123; Price v. Pheniz etc. Ins. Co.,10 Amer. Rep. 166, 174; 
supra; Fitch v. The American etc. Ins. Co. 17 Amer. Rep. 
372, supra. 

So the declaration embodied in the application, would seem 
to indicate that it is the inadvertent suppression or statement 
only of material circumstances or information, with which the 
company should in good faith be made acquainted, that will 
vitiate the policy, and cause a forfeiture. It cannot be sup- 


posed that one who, for the purpose of procuring insurance, 
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alleges himself to be in good health, shall be understood as war- 
ranting himself to be in perfect and absolute health, for this is 
seldom, if ever, the fortune of any human being, and “we are 
all born,” as said by Lord Mansfield in Willis v. Poole, Park. 
Ins. 555, “with the seeds of mortality in us.” These inquiries 
as to symptoms of diseases, as said by Mr. Parsons, therefore 
must mean, whether they “have ever appeared in such a way, 
or under such circumstances, as to indicate a disease which 
would have a tendency to shorten life,” and he adds, “it is with 
this meaning the question is left to the jury.”—2 Parsons 
Contr. *468, 471; 3 Addison Contr. (Morgan’s ed.), § 1233. It 
has accordingly been held in an Englsh case, cited and ap- 
proved both by Mr. Parsons and Mr. Addison, that even a 
warranty that the party, whose life is insured, “has not been 
afilicted with, nor is subject to vertigo, fits, etc.,” would not be 
falsified by having had one fit. To forfeit the policy on this 
ground he must have been habitually or constitutionally af- 
flicted with fits. Even then, adds Mr. Parsons, “we apprehend 
the materiality of the fact would be taken into consideration ; 
that is, for example, the policy would not be defeated by proof 
that the life insured, long years before, and when a teething 
child, had a fit.”—2 Parsons Contr. *471-472; Jnsurance Co. 
v. Wilkinson, 13 Wall; 222. 

There is nothing decided in Alabama Gold Life Ins. Co. v. 
Garner, 77 Ala. 210, or in Alabama Gold Life Ins. Co. v. 
Thomas, 74 Ala. 578, which conflicts with the foregoing views. 
The cases of Jeffries v. Life Ins. Co. 22 Wall. 47, = Aina 
Life Ins. Co. v. France Ins. Co., 91 U. 8. 410, are distin- 
guished, if not modified, in the later case of Moulor v. Amer. 
Life Ins. Co., 111 U. 8. 342, supra. 

Our conclusion is that the following is a just and fair con- 
struction of the contract of igsurance under consideration : 

(1). That the answers of the assured were not absolute war- 
ranties, but in the nature of representations ; or if warranties, 
they are so modified by other parts of the contract as to be 
warranties only of an honest belief of their truth. 

(2). That any untrue statement or suppression of fact, ma- 
terial to the risk assured, will vitiate the policy, and thus bar a 
recovery, whether intentional, or within the knowledge of the 
assured, or not. 

(3). If tmmaterial, such statement, to avoid the policy, must 
have been untrue within the knowledge of the assured—that 
is, he must either have known it, or have been negligently ig- 
norant of it. 

(4). The terms of the contract rebut the implication that all 
symptoms of diseases inquired about were intended to be made 
absolutely material, unless they had once existed in such appre- 








476 SUPREME COURT (Dec. Term, 
[Boyett & Wimberly v. Potter.) 


ciable form as would affect soundness of health, or have a ten- 
dency to shorten life, and thus affect the risk. 

It is very obvivus that the rulings of the Circuit Court con- 
formed to these principles, and, for this reason, we are of opin- 
ion that they are free fromerror. The evidence was sufticiently 
conflicting in its tendencies to justify the refusal to give the 
general ome requested by the defendant. The judgment is 
therefore affirmed. 


Boyett & Wimberly v. Potter. 
Action for Money Had and Received. 


1. Advances to make crop ; what articles are within statute.—Fertilizers 

not being among the articles specially mentioned in the statute (Code, 
§ 3286), a'written instrument executed in consideration of a horse ad- 
vanced or sold on credit, which declares that, without such advances, 
it would not be within the power of the maker to procure the necessary 
‘teams, provisions, farming implements and fertilizers to make acrop,”’ 
does not create a statutory lien, though it may have effect as a mort- 
gage. 
2. When action lies for money had and received.—An action for money 
had and received is an equitable remedy, and lies whenever the de- 
fendant has received money which in good conscience belongs to the 
defendant; and neither privity of contract, nor an express promise to 
pay, is necessary to maintain it. 

3. Same.—When the name ofa third person is inserted as mortgagee 
by mistake, caused by using a merchant’s printed form without erasing 
his name, and the personal property conveyed afterwards comes into 

ssession under a junior mortgage, and is sold by him, a person claim- 
ing by transfer and assignment from the first mortgagee may maintain 
an action against him for money had and received. 

4. Presumption as to character of wWe’s estate—In the absence of 
averment and proof to the contrary, property held by a married woman 
is presumed to be held as a statutory estate. 

5. Mortgage by husband, on crops to be raised on wife’s land.—The hus- 
band may, by mortgage or otherwise, anticipate the crops to be raised 
on lands belonging to the wife’s statutory estate, when necessary to pro- 
cure supplies, teams, implements, or other things essential to carrying 
on farming operations. 

6. Earnings of wife and minor son.—The earnings of the wife during 
coverture, and the earnings of an unemancipated son, alike belong to 
the husband and father; his renunciation of his rights, in favor of his 
wife, is void as against his existing creditors; and it is subject to revo- 
cation, and is revoked by a mortgage executed before the consummation 
of the gift by delivery; as where the subject of the gift is the crops to 
be raised by the labor of the wife, and they are mortgaged by him be- 
fore they are planted. 


Appgat from Butler Circuit Court. 
Tried beford Hon. Joun P. Husparp. 
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This was an action for money had and received commenced 
in February, 1883, by Thomas. F. Potter against Boyett & 
Wimberly, a mercantile firm of Greenville, Ala. The amount 
in controversy was the proceeds of certain cotton sold by the 
defendants ; the plaintiff asserting title thereto under the fol- 
lowing instrument which was introduced in evidence: ‘State 
of Alabama, Butler county, Greenville, Ala., Februry 6th, 
1882, $50. 

“On the Ist day of October next, I promise to pay to Boyett 
& Wimberly, or order, the sum of fifty dollars, in considera- 
tion of poney this day advanced by them, which advances were 
obtained by me, bona fide, for the purpuse of making a crop on 
my plantation in Butler county, Ala., during the year 1882; 
and without such advances it would not be in — power to 
procure the necessary teams, provisions, farming implements and 
fertilizers to make acrop on sajd plantation. Itis agreed and 
understood that this note is made to secure a lien on all my stock, 
and whole crop raised by me on my land or elsewhere in the 
year 1882. And I hereby waive all my right of exemption 
under the constitution and laws of the State of Alabama of any 
property, or that may be hereafter owned by me as to the collec- 
tion of this debt, and to secure payment of the same, I hereby 
convey to them one horse poney, “old,” all my live stock, and 
also the entire crop of cotton, corn, and other produce raised 
by me during the year 1882, on my land or elsewhere; all or 
any of which property they may, after -this note matures, and 
for the payment thereof, seize and sell at public auction for 
cash before the courthouse in Greenville, Ala., after posting for 
ten days a written notice of sale on said courthouse dvor. [ 
agree to pay all attorney’s fees, or other expenses, in recording 
and collecting this note, and further certify that this property 
is unincumbered.” 

Attest: J. F. Bareantrer, } J. M. Garrorp. 
A. B. Dutin. 

This instrument, as shown by the bill of exceptions, was ex- 
ecuted to Boyett & Wimberly by mistake; the actual intent 
and purpose of said Gafford being, as conceded, to make it pay- 
able to one D. B. Taylor, who testified, as a witness for the 
plaintiff, Potter, who sues as the transferee of said Taylor, 
“that he, Taylor, sold to J. M. Gafford a horse, and having no 
blanks of his own went into thestore of Boyett & Wimberly 
and asked A. B. Dulin to fill him out a blank for the horse, and 
that A. B. Dulin filled out this blank and did not erase the 
names of Boyett & Wimberly thereon printed and insert Tay- 
lor’s, thus in this way made it payable to Boyett & Wimberly 
at the time, instead of to witness, Taylor; but this was unknown 
to witness at the time and was not known to him till he traded 
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it to Potter. That afterwards, when he (D. B. Taylor) sold 
the contract to plaintiff he discovered that the paper was made 

ayable to Boyett & Wimberly, and that he, Taylor, requested 
Dalin to write the transfer, and he did so.” The defendants, 
whose claim is founded on an instrament similar in its terms to 
the above, objected to the testimony of said Taylor touching 
the execution of this paper, and its subsequent endorsement to 
Potter, and duly excepted to the ruling of the court permitting 
it to go to the jury. 

Said Gafford, as further shown by the bill of exceptions, died 
in October, 1882, and the cotton in question was sold by his 
widow and a minor son. to the defendants shortly thereafter. 
The remaining facts, and the character of the claim asserted b 
Boyett & Wimberly to the property in controversy, are suffi- 
ciently stated in the opinion. 


GamB_E & Ricnarpson, for appellants. 
Sratiines & WILK1inson, contra. 


CLOPTON J.—Neither of the instruments set out in the 
record—the one under which the plaintiff claims, nor the one 
under which the defendants claim—is sufficient to create a stat- 
utory lien. It has been frequently and well settled, that the 
statute, giving liens for advances to make crops, which displace 
and override all other liens though of prior date, except the 
lien of the landlord for rent and advances, must be strictly con- 
strued ; and the note, or obligation must, in its terms, substan- 
tially conform to the requirements of the statute. The lien 
can only be created as security for a debt, having for its con- 
sideration an advance of one or more of the articles expressed — 
“horses, mules, oxen, or necessary provisions, farming tools and 
implements”—or money to purchase the same. However es- 
sential other things may be to make a crop, the statutory lien 
can not be extended by the contract of the parties to include 
them. And the advance must be made at the time of the exe- 
cution of the instrument ; contemplated future advances are not 
embraced.— Zvans v. English, 61 Ala. 416; TZison v. Peo. Sav. 
& Lo, Ast’n. 57 Ala. 323; Schussler v. Gaines, 68 Ala. 556. 
The written instruments, however, may be regarded as mort- 
gages, and the rights of the parties determined accordingly. 

he action is brought by appellee to recover money, the pro- 
’ ceeds of cotton received and sold by defendants, his right to a 
recovery being based on the ground, that the cotton was in- 
cluded in the mortgage executed by Gafford, Sr., to Taylor, 
and transferred to him. It is insisted, that as the mortgage is 


made to the defendants as mortgagees, though by mistake, and 
VoL. Lxxx. 

















1886. } OF ALABAMA. 479 


{Boyett & Wimberly v. Potter. ] 


the intention was to have made itin Taylor’s name, the legal 
title to the property is thereby vested in the defendants, and 
that the plaintiff can not maintain the action. The action for 
money had and received is an equitable remedy, and may be 
supported, when the defendant has received money, which in 
ood conscience he ought not to retain, and which, ex @quo et 
bon belongs to the plaintiff. In such case, the law implies a 
aay to pay, and privity of contract is not necessary. The 
egal title will not be regarded, unless it carries a legal right to 
retain the money.— Harper v. Claxton, 62 Ala. 46; P. & XN. 
Ins. Co. v. Tunstall, 72 Ala. 142. The defendants do not claim 
any interest in the debt secured by the mortgage. The con- 
sideration wholly moved from Taylor, and he was entitled to the 
proceeds. Though the mortgage may have operated to pass 
the legal title to the defendants, a right and equity in Tay. 
lor were created which a court of equity would compel 
them to observe and carry into effect. By the transfer and de- 
livery of the debt and mortgage, his right and equity passed to 
the plaintiff, entitling him to the money secured. To this pur- 
pose, the assignment in the names of the defendants by their 
bookkeepers was immaterial and unnecessary. If the mortgage 
is a lien on the cotton received and sold by them, entitling the 
plaintiff to the proceeds of sale in priority of any lien or claim 
asserted by the defendants, he may on his equitable right and 
title maintain the action. 

The mortgage was made February 6, 1882. The defendants 
claim the right to retain the money, by reason of the cotton 
having been delivered to them under a mortgage executed in 
April, 1882, by the wife and minor son of the mortgagor in the 
first mortgage ; and the right of the wife and son is rested on 
a gift of the crop, before it was planted or before anything 
was done towards making a crop, by the husband and father, he 
agreeing to furnish a horse. Mrs. Gafford testified orally, that 
the land, on which the cotton was raised, is her property, that 
she bought it from her husband, and has been in possession, 
claiming it, for nineteen years. The court instructed the jury, 
that if the gift was made after the mortgage under which plain- 
tiff claims, it was inoperative as against the lien; and if made 
before, Gafford, Sr., had the right to disaftirm and re- 
voke it, and giving the mortgage was a revocation though the 
land may be Mrs. Gafford’s. The instruction involves the au- 
thority of the husband to mortgage the crops raised on lands 
the statutory separate estate of his wife, and the validity of a 
gift of the crops, before planted, to her and his minor child, 
as against the mortgagee. We say statutory separate estate, for 
the reason that no conveyance was produced showing the char- 
acter of the estate. In the absence of proof, that a deed or 
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other instrument was made creating an equitable separate es- 
tate, or that such was the character of the consideration paid, 
the presumption arises, that the land is her statutory separate 
estate. 

The authority of the husband over the rents, income, and 
— of the wife’s statutory separate estate has been hereto- 

ore considered in several cases. He is entitled to receive and 

control them, without being required to account therefor with 
the wife, her heirs or legal representatives, charged with a trust 
to apply them to the support and maintenance of the family, 
not expressly declared by the statute, but a duty devolved by 
judicial construction. In legal contemplation, he is regarded 
as having the ownership, the entire interest in the rents, income 
and profits during the continuance of the relation of husband 
and trustee, and may make a valid disposition and transfer of 
such ownership.— Murphree v. Singleton, 37 Ala. 412. Though 
not liable to the payment of his debts so long as they remain 
merely income and profits, when used by the husband in the 
purchase of property, the property purchased belongs to him 
with all the incidents of property, and is subject to the pay- 
ment of his debts.— Daffon v. Crump, 69 Ala. 77. The ap- 
propriation of them to his own use is not a conversion of the 
property of the wife, though it may be cause of removal from 
the trusteeship, and such appropriation does not constitute a 
consideration sufficient to support a conveyance of property of 
the husband in payment thereof, against his existing creditors, 
on the ground that a promise to pay them is without legal con- 
sideration and incapable of being enforced, and such convey- 
ance is a gift of Ais property.— Harly v. Owens, 68 Ala. 171. 
He has the right, and is charged with the duty, to manage and 
control the separate estate in such manner as will make it avail- 
able for the purposes for which he receives the rents, income 
and profits, and may use them in any mode requisite to produce 
this result. The us of the separate estate is not liable for 
farming expenses. For these the husband alone is liable, and 
unless he is authorized to employ the income and profits in con- 
ducting such business, the wife’s land might remain unculti- 
vated and unfruitful. From the foregoing principles and from 
the duty arising from the dual relation of husband and trustee, 
the logical sequence is, that he may anticipate, by mortgage or 
otherwise, the crops to be raised on the lands of the wife, when 
necessary to oe supplies, teams, implements, or other 
things essential to carry on the farming operations. 

The terms of the gift are, as testified by Mrs. Gafford, that 
Gafford, Sr., being in bad health and unable to work in the 
farm, gave her and her son the crop, before it was planted or 
anything was done towards making it, if they would raise it, 
OL. LXXX. 
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and he would furnish a horse to make it with. The cotton in 
question was the product jointly, of the land, the labor of the 
wife and son, and of the horse furnished, being the same pur- 
chased from Taylor. The earnings of an unemancipated child 
belong to the father, and the earnings of the wife are the prop- 
erty of the husband at common law, which in this respect was 
not abrogated or modified by the statute in force at the time 
of this transaction. Though the husband may renounceall right 
to the earnings of the wife, and permit her to retain them as 
her own, such renunciation is void as against his existing cred- 
itors.—Glaze v. Blake, 56 Ala. 379; Gordon v. Tweedy, 
71 Ala. 202. It is unquestionable that if the transaction had 
been a complete gift consurmmated after the indebtedness was 
contracted it would be invalid and inoperative against the right 
of the plaintiff. If of prior date, the effect and operation de- 
pend upon the nature and character of the transaction. At the 
time the agreement was made, the crop was unplanted. There 
was not and could not have been a delivery of the subject-mat- 
terof the gift, until it came into existence. Without delivery 
there is no perfected gift. The transaction is a mere executo- 
ry agreement to give, which being voluntary, is incapable of 
being enforced. The title did not pass and the dominion was 
not surrendered.— Walker v. Crews, 73 Ala. 412. A promise 
to give is revocable until delivery; and the execution of the 
mortgage before the crop was planted was a revocation pro 
tanto.—Frishie v. McCarthy, 1 Stew. & Por. 56. 
Affirmed. 


Fancher Bros. & Co. v. Bibb Furnace 
Company. 


Action for Damages for Breach of Contract. 


1. Submission to arbitration by partner.—One partner has no right, 
without the concurrence of his co-partners, or against their objection, 
to submit a pending suit to arbitration; and such submission by him, 
and an award rendered under it, are no defense to the action. (Over- 
ruling Cochran v. Cunningham, 16 Ala. 448.) 


Apprat from the Circuit Court of Bibb. 

Tried before the Hon. James E. Coss. 

This was an action brought by Thomas M. Fancher, Henry 
C. Fancher and John C. Williams, partners doing business 
under the name of Fancher Bros. & Co., against the Bibb 
31 
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Furnace Company, a partnership operating a furnace in Bibb 
county, and was commenced Oct. 14,1882. It was a claim for 
damages alleged to have been sustained by plaintiffs by the 
failure of the defendant to make advances in money and sup- 
plies to plaintiffs, under an agreement which had not been 
complied with by said defendant. The record shows that 
after the commencement, and pending their suit, another action 
was begun by the same plaintiffs, suing as date partners under 
the name of Fancher Bros. & Co., and against the same de- 
fendant, the Bibb Furnace Co., here described as a corporation 
under the laws of Alabama. This latter suit was commenced 
Sept. 22, 1883. By order of the court these two causes were 
consolidated, by consent of the parties, on 17th Sept. 1884. 
The defendant pleaded in defence of the whole action, an 
award that had been rendered upon submission to arbitration 
which had been entered into by and between the defendant and 
the plaintiff, Thomas M. Fancher, acting for himself and his 
partners, on the 17th of March, 1885; in which submission it 
was agreed between the parties that all matters in controversy 
in said pending suit should be settled, and that the parties 
would faithfully abide by the award. The result of the arbi- 
tration was adverse to the plaintiff. The plaintiffs replied that 
said submission and award were unauthorized by the partners 
of Thomas M. Fancher, and were, in. other respects, illegal; 
setting up, among other things, that there had been a previous 
submission to arbitration by the parties, which submission had 
never been vacated or set aside, and that at the time of the 
submission relied on by the defendant, the partnership of 
Fancher Bros. & Co. had been dissolved. The court having 
sustained the demurrer interposed by defendant to this repli- 
cation, issue was joined on defendant’s pleas setting up a sub- 
mission and award ; and a verdict was rendered in favor of the 
defendant. Whereupon the plaintiffs take this appeal, as- 
signing for error the adverse rulings of the court in overruling 
the demurrers of plaintiffs, and in sustaining the demurrers of 
the defendant, and in giving the affirmative charge for the de- 
fendants. 


[Dec. Term, 


Surrie & Perers, Troy, Tompkins & Lonvon, for appellants. 
1. The current of authority is decidedly against the right of 
one paftner to bind his co-partners by a submission to arbitra- 
tion during the continuance of the partnership ; and it is cer- 
tain that he can not do so after dissolution. To authorize a 
submission under such circumstances would require an express 
authority, or a subsequent ratification. Morse on Arbitration, 
7; Stead v. Sali, 3 Bing. 101; Hatton v. Royle, 3 H. & N., 


500; Martin v. Thrasher, 40 Vt. 460; Adams v. Bankart, 1 
VoL. LXxx. 
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Crompton, M. & R. 681; Backus v. Coyne, 35 Mich. 5; 1 0. 
367; Harrington v. Higham, 13 Barb. 660; McBryde »v. 
Hogan, 1 Wend. 326. The direct point has never been de- 
cided by this court, but the principle upon which it rests has 
been repeatedly recognized.— Yung’s Heirs v. Waring, 17 
Ala. 145; Wyatt & Morse v. Bell, £1 Ala. 222; Cunningham 
v. Bragg, 37 Ala. 436; Barringer v. Sneed, 3 Stew. 201. 

While the award may be binding on Thomas M. Fancher, it 
is no defense to a suit by the partnership. It could only bind 
the interest of Thomas M. Fancher in the partnership, which 
could be determined by a settlement of the partnership. There 
could be no set-off in this case, of a claim against said Thomas 
M. Fancher.—Sayre v. Watts, s. c. of Ala. Manuscript ; Steed v. 
Salt, + Martin v. Thrasher, 40 Vt. 460; Nall & Brooks 
v. McIntyre, 31 Ala.532. The award is absolutely void. It 
was not good as a statutory award, and the court so decided 
upon a motion to enter it up, which made that question res 
adjudicata as to these parties.— Dudley v. Farris & McCurdy, 
79 Ala. 187. The parties having intended it as a statutory 
award it is invalid for any other purpose, 20 Pick. 480; 3 Wis. 
225; 9 Col. 142; Code of 1876, §§ 3536, 3550. See, also, in 
analogous cases, Cooley’s Con. Lim., p. 500. 


Hargrove & Loan, contra. There are many respectable 
authorities recognizing the right of one partner to bind his co- 
partners by submission to arbitration. Caldwell on Arbi- 
tration, 25; Taylor v. Coryell, 12 8. & R. 243; Halleck v. 
March, 25 Ill. 48; Southard v. Steele, 3 F. B. Monroe, 435. 
However, it can not be controverted that, by submission of 
partnership matters, a partner does not bind himself. Bacon’s 
Abridg. (,) Arbitration ; Kyd on awards; Jones v. Barley, 5 
Cal. 345; 1 Pet. 222. In an action at law by partners, all 
must be entitled to recover, or the action can not be main- 
tained, 16 Ala. 448; Story on Part. Ch. 12, p. 360-365 ; 16 
Gallison, 130; 16 John. 488. 1 Par. on contract (Ed. 1860) p. 
26. In a joint action all must recover, or none can.—St. Clair . 
v. ¢ aldwell & Riddell, 72 Ala. 527; Bell v. Allen, 53 Ala. 
126. If the award is not good as a statutory award, it is good 
as a common law award—courts construe awards liberally. 9 
Ala. 767; 54 Ala. 78; 1 Pet. 222; Caldwell on Arb. 279; 
Kyd on Awards, 381 ; Wait’s Ac. & Def. vol. 6, pp. 546-7. 
Submission in a manner not required by the Code may be 
regarded as an amicable settlement of the matters between the 
parties. 66 Am. Dec. 95; 3 Iowa, 463. See also 8 Ala. 466. 


STONE, C. J.—A partnership consisted of three members, 
but had been dissolved. T'wo suits were pending in favor, 
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and in the names of all the partners suing as partners. 
One of these suits had been commenced before, and 
the other after the dissolution. They were consolida- 
ted and became one suit. Oneof the partners, by agree- 
ment made out of court, without the concurrence or 
assent of the others, but against the protest of the one who 
alone was consulted, entered into an agreement to submit the 
matters in controversy to the arbitration of three named arbi- 
trators. The arbitrators acted, attended by the partner who 
had entered into the agreement of submission, and made their 
award in favor of the defendant. The dissent of the other 
partner was not known to the defendant until after the 
award was made. Is this a defense to the action? Both 
reason and the weight of authority hold that the submission 
was not binding ou the partners who did not participate. 1 
Coll. Part. § 441; Story Part. § 114; Parson’s Part. *176 et 
seq.; Morse Arb. and Award. 7: Note to Hutchins v. Lewis, 
30 Amer. Dec. 630; Scarborough v. Reynolds, 12 Ala. 252; 
Huber v. Zimmerman, 21 Ala. 488; Wright v. Hvans, 53 Ala. 
103; McBride v. Hagan, 1 Wend. 326. 

There is a principle of law that when two or more unite 
in bringing an action, all must recover, or none can; that if 
one has disabled himself to maintain the suit, this precludes 
the others from recovering, for they can only have a joint 
recovery. And there are authorities which hold that this 
principle applies to suits by partners.—Sahnon v. Davis, 3 
Amer. Dec. 410. There is one case in this State which 
seems to recognize that doctrine.—Cochran v. Cunningham, 
16 Ala. 448, s. c. 50 Amer. Dec. 586. 

The relations, rights, and powers of simple co-obligees are 
very different from those of copartners. The former are pre- 
sumed to own each, a pro rata separable interest, and to 
have power over the subject of contention, equal to the pro- 
portion he sustains to the whole number; say, one-half, one- 
third, one-fourth, ete. Hence, prima facie, he can make a 
valid disposition of his undivided but separable part, without 
any reference to any other subjects of joint ownership be- 
tween him and his co-obligees or joint owners. We say prima 
facie; for circumstances may exist which would vary this 
rule. 

Partnership is different. No one member can claim an in- 
dividual or separable interest in any article or subject of the 
partnership property. The partnership is itself a personality, 
and may be sued as such. The members individually can 
claim no absolute right to any part of the partnership effects. 
As between themselves, the partnership property is held in 


trust, and under a lien; first , to pay and discharge all tlie part- 
VoL. Lxxx. 
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nership liabilities ; second, to equalize and adjust accounts and 
inequalities between the partners; and, third, to divide any 
balance in proportion to their several stipulated interests.— 
Warren v. Taylor, 60 Ala. 218. Hence, there is no indi- 
vidual ownership in the several partners, except on a divis- 
ion of the residuum, after paying the partnership debts, and 
after adjusting the accounts between themselves. 

It results from these particular characteristics of partner- 
ship property, that no individual member should be able, 
beyond the sphere of his admitted powers, to defeat the 
purposes of the trust, or to hinder the utilization of the 
effects in discharging the liens which each partner has upon 
them. If one member can sell, remit, or encumber his 
interest in a part of the effects, and thereby destroy or 
impair the customary methods and remedies for reducing 
them to actual possession that they may be administered, 
a better reason should be given for such pernicious power 
than we have heard suggested, or can conjecture. Set- 
off of a partner’s individual debt is not allowed against 
a partnership demand.— Watts v Sayre, 76 Ala. 397. Why 
should estoppel against, or reméttitur by one partner, have 
a greater effect? If it be said the firm, or a majority of the 
partners have their remedy in equity, we inquire how, and 
against whom? Is it against the individual partner who has 
estopped himself? He may be insolvent; and it would seem 
that, as the estoppel and hindrance extend only to his pro- 
portional interest, he should not be held accountable to a 
greater extent. Is the equitable recourse to be asserted 
against the debtor, who has defeated the action at law by 
making good the defense of estoppel against one? This 
would be to reverse the order of things, and to cast on the 
unoffending members of the firm the burden of relieving 
themselves from the complication their offending co-member 
had unwarrantably brought upon them. We need not enter 
into an elaborate discussion to show how utterly opposed to 
the principles asserted in analogous cases, such doctrine would 
be. Let a single illustration ~<a The interest of a partner 
in partnership effects is sold under execution against him alone. 
The purchaser acquires no title to any specific property. 
He purchases only the ultimate interest of the execution 
debtor, which is his share of the restdwum, after the part- 
nership debts are paid, and the accounts among the part- 
ners equalized.— Andrews v. Keith, 34 Ala. 722; Daniel v. 
Owens, 70 Ala. 297. This could not and would not cast 
on the remaining partners the duty of instituting proceed- 
 - to ascertain and separate the purchaser’s interest. 

he rulings on this’ question in this State are not in har- 
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mony. As we have said, the case of Cochran v. Cunning- 
ham, 16 Ala. 448, seems to support the defense here relied 
on.—Cunningham v. Carpenter, 10 Ala. 109, had ruled the 
other way. And Crymes v. White, 37 Ala. 549—a later 
case—is in harmony with Cunninham v. Carpenter, +; 
Burwell v. Springfield, 15 Ala. 273; Steed v. Salt, 3 Bing. 
101; Nall v. Melntyre, 31 Ala. 532; Martin v. Thrasher, 
40 Vt. 460. We adhere to the doctrine declared in Cun- 
ningham v. Carpenter, supra. 

he judgment of the Circuit Court is reversed and the 
cause remanded. 


Jenkins v. Mathews. 
Bill in Equity to Establish and Enforce Vendor's Lien. 


2. Burden of proof as to payment of purchase-money.—Under a bill to 
enforce a vendor’s lien on land, while the onus of proving payment may 
be on the defendant, the recital of payment in the conveyance makes 
out a prima facie case, and shifts on the complainant the onus of re- 
butting or overcoming it. 

2. Vendor’s lien; proof as to non-payment of purchase-money.—Where 
the conveyance recites payment of the purchase-money, and it is not 
shown that any notes were executed by the purchaser at the time it was 
delivered, a vendor’s lien will not be declared on vague or doubtful tes- 
timony; the proof must be sufficient to enable the court satisfactorily 
to determine, not only the fact that the purchase-money is unpaid, but 
also its amount; and when uncertainty and conflict as to material facts 
exist, and the defendant’s version of the transaction is sustained by dis- 
interested witnesses, a lien will not be declared. 


AppraL from Wilcox Chancery Court. 

Heard before Hon. N. S. Granam. 

This was a bill in equity exhibited on 23d March, 1883, by 
Thomas G. Jenkins, administrator of the estate of W. J. Mc- 
Lean, deceased, against Mary Mathews, and sought to establish 
and enforce a vendor’s lien on certain lands sold and conveyed 
to the respondent by said McLean in his life-time. The facts 
are sufficiently stated in the opinion. 


S. J. Cummine, for appellant. 
Jno. Y. Kinparrick, contra. 


CLOPTON, J.—The purpose of the bill is to enforce a ven- 


dor’slien. The record only raises a question of fact—indebt- 
VoL. Lxxx. 
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edness vel non for the purchase-money of two parcels of land, 
sold and conveyed, January 1, 1881, by Dr. McLean, complain- 
ant’s intestate, by separate conveyances to defendant. Each 
deed contains a recital, acknowledging the payment of the pur- 
chase-money ; but the bill alleges that it was not paid, and that 
defendant still owes the amount thereof, with interest from the 
date of the conveyances. The theory of complainant is, which 
he seeks to establish by evidence, that defendant gave the ven- 
dor two notes, a separate note for the purchase-money of each 
of the parcels of land, and that having access to his papers, she 
abstracted the notes during his last illness, or immediately after 
his death. The defendant denies having given any notes, and 
sets up as a defense that she paid for the lands; in this, that 
the vendor was indebted to her, and sold and conveyed the 
lands in payment of such indebtedness. 

While the burden of proof may be on defendant to show 
payment, the recitals of the conveyances make a prima facie 
ease, and shift on complainant the onus to rebut or overcome 
the peewee arising on the face of the deeds. This he en- 
deavors to do, mainly, by the evidence of Baxter McLean and 
W. A. McLean, who testify, that they saw notes of the defend- 
ant in the possession of the vendor a short time before his 
death, which occurred in September, 1881; and by the evi- 
dence of Mrs. Powe, who testifies to declarations of Dr. Mc- 
Lean, which were admitted without objection, and considered 
by the chancellor. Baxter McLean, while sustained by some 
witnesses, is impeached by others as to his general character, 
and also by his statements, that, on account of his hostile feel- 
ings to defendant, growing out of her refusal to give him some 
property, he would do all he could against her. His testimony 
is impressed with improbability, and but little, if any credi- 
bility attached to his evidence. The evidence tends to show, 
that he could not read writing, and was incapable of distin- 

uishing a note from any other written instrument, or of tell- 
ing the name of the subscriber. The declarations of Dr. Me- 
Lean, as testified by Mrs. Powe, were, that he had defendant’s 
notes in his pocket, and that he had given her four years in 
which to pay for the land. This evidence does not sustain the 
allegations of the bill, and, if true, show it was prematurely 
brought. W.A. McLean, who is the brother of the decedent, 
is the only unimpeached witness, who testifies to having seen 
the notes ; and the weight of his testimony is somewhat im- 
paired by the statement, that he saw the notes in the house in 
which Dr. McLean died about two weeks before his death, 
which was prior to the time Baxter McLean states the papers 
were carried there. 
Omitting consideration of defendant’s own testimony, and 
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without detailing the testimony of the other witnesses examined 
on her behalf, the evidence, which she introduces to establish 
her version of the matter, consists of proof, that the vendor re- 
ceived the proceeds of cotton ship to Mobile in her name, 
and of other cotton having private marks, in which she claimed 
a joint interest ; of his admissions that he was indebted to her, 
and had used her money to pay security debts ; of his declara- 
tions during his last illness, made to Holloman, to whom he 
was speaking of his affairs, and to whom he expressed the wish 
that he would settle up his business, without mentioning con- 
veyances and notes, that the lands were the property of de- 
fendant ; and of his statements to the person who wrote the 
deeds, and is a subscribing witness, on two occasions, the last 
being about an hour before they were executed, that he had 
used the defendant’s money at various times ; that she wanted 
it to buy land, and not having the money, he had to let her 
have the lands; and the potent fact, that the conveyances were 
delivered, without the execution of any notes at the time. 

When the conveyance recites payment of the consideration, 
a vendor’s lien should not be enforced on vague or doubtful tes- 
timony. The proof should be of such character, that the court 
may satisfactorily determine the amount, as well as the fact of 
the unpaid purchase-money. Neither of complainant’s wit- 
nesses states the amount of the notes, or any recollection there- 
of. The court is left to mere conjecture, or inference. While 
the amount of the indebtedness of the vendor to the defend- 
ant, and the items composing it, are not clearly shown, his ad- 
missions and declarations supply the deficiency, as against his 
personal representative. Defendant’s witnesses have no inter- 
est in the case, and are apparently without feeling. There be- 
ing uncertainty and conflict as to material facts, and there be- 
ing disinterested witnesses who sustain the defendant’s version 
of the transaction, especially the draftsman and subscribing wit- 
ness, who was called to attest, and to whom the vendor stated 
his purpose in making the conveyances, too great doubt falls on 
the equity of complaint to justify a decree in his favor.—Dan- 
tel v. Collins, 57 Ala. 625. 

The chancellor did not err in finding the proof insufficient 
to overcome the presumption of payment arising from the re- 
citals of the conveyances. 

Affirmed. 
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City Council of Montgomery v. Town- 
send. 


Action for Damages Against Municipal oe “per: Caused 
by Grading Street and Sidewalk. 


1. Constitutional provisions regulating the taking of private property 
for public use by corporations.—Under constitutional provisions hedepantey 
of force in Alabama, private property could not ‘‘ be taken or applied 
for public use’? by municipal corporations, without making just 
compensation; and this excluded a liability for consequential in- 
juries, when there was no appropriation of the property its if. But the 
constitutional provision now of force (Art. XIV, § 7) requires corpora- 
tions, invested with the power of taking private property for public use, 
to ‘‘make just compensation for the property taken, injured or de- 
stroyed by the construction or enlargement of its works, highways, or 
improvements ;’’ and this new provision should be liberally construed in 
favor of the citizen. 

2. Same; grading, construction or enlarging of streets and sidewalks. 
Under this constitutional provision, while compensation is required for 
property taken, injured or destroyed in the exercise of the right of em- 
inent domain by a public corporation, the liability is limited to injuries, 
caused ‘‘ by the construction or enlargement of its works,’’ etc. ; and 
this neither restricts the liability to the original taking and opening of 
a street, leaving the corporation at liberty to make subsequent changes 
by grading at its own will and caprice, nor does it impose a liability for 
additional compensation on every subsequent change by grading or other- 
wise. Ordinary and reasonable changes and improvements, due to the 
natural formation of the surface, or to a safe and convenient way (in- 
cluding sidewalks), are presumed to have been contemplated by the 
parties at the time of the original taking or dedication, ai.d compensa- 
tion can not afterwards be claimed for injuries resulting therefrom ; but 
a material change in the street (which also includes the sidewalks),. 
caused by a contingency which could not have been reasonably and 
fairly foreseen, or made merely because the corporate authorities may 
judge that the public convenience would be thereby increased, or the 
general appearance of the streets improved, if injury is thereby caused 
to the adjoining premises, is a new injury, for which compensation 
may be claimed. 

3.- Same; question for court or jury.—Whether the cutting down of 
the sidewalk adjacent to plaintiff’s lot, to the level of the street below 
(about fifteen feet), was a construction of the highway within the mean- 
ing of the constitutional provision, was a mixed question of law and 
fact; and the court erred in instructing them that the plaintiff was en- 
titled to recover, if his property was injured, without regard to the cir- 
cumstances or character of the alteration. 

4. Same; measure of damages.—If the plaintiff is entitled to recover 
compensation for the injury to his property, the measure of his damages 
is the difference in the market value of his lot before and after the side- 
walk was cut down; and neither the falling of his brick wall, nor the - 
apprehended undermining of his house by subsequent rains can be 
considered in estimating the damages. 
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Apreat from the City Court of Montgomery. 

Tried before the Hon. Tos. M. Arrineron. 

This was an action brought by George W. Townsend against 
the city of Montgomery, suing for damages alleged to have 
been done his property on the corner of Goldthwaite and 
Herron streets in said city, by reason of cutting down the 
sidewalk contiguous thereto. The complaint avers that the 
defendant dug and cut away the sidewalk adjacent tu his abut. 
ting lot, thereby leaving said lot twenty feet above the street 
below, cutting off all ingress and egress to and from said lot, 
thus destroying the value of plaintiff's property. To the com- 
plaint defendant demurred, that there was no averment in the 
complaint that the defendant invaded or trespassed upon the 
property of the plaintiff, and that the court would take judi- 
cial notice that by defendant’s charter it had the right to chan 
the grade of sidewalks, to raise and lower them as the public 
med required. These demurrers being overruled the defend- 
ant went to trial upon the plea of “not guilty,” and also upon 
a special plea setting up that for fifty years and more the 
streets and adjacent sidewalks described in the complaint had 
been public streets and sidewalks, which the defendant, by its 
charter, were required to keep in safe repair, and that the griev- 
ances complained of were such only a3 necessarily resulted 
from the lawful exercise of the authority to grade the sidewalks 
and streets, which had been prudently and skillfully done by 
defendant. Evidence was Baas by the plaintiff, upon the 
trial of these issues, to show that by reason of the cutting 
down of the sidewalks adjacent to his property, the washing 
of the rain had caused a brick wall forming a fence along the 
sidewalk, to fall,and that some of the houses on said lot were in 
danger of being undermined and thrown down from the same 
cause. To this evidence the defendant objected, on the ground 
that defendant was not bound to furnish the plaintiff with 
lateral support for his soil, but the objection was not sustained 
by the court. The defendant aiso objected to the evidence of- 
fered by the plaintiff to show the difticulty of access and egress 
to and from his lot, resulting from the lowering of the side- 
walks,-as set out in his sangeet, as the same was not a legal 
element of damage in the case. There was a verdict for the 
plaintiff, and the defendant takes this appeal. The opinion 
states the contentions that arose on the trial, and points out the 
error committed by the court which operated a reversal of the 
case. 


Jones & Farxner, and W. 8. Tuorreton, for appellant. 


Tos. H. Warrs, and W. L. Bragg, contra, 
VoL. LXxx. 
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CLOPTON, J.—The action is bronght by appellee to re- 
cover damages for injury caused to his property by cutting 
down, under the direction of the City Council of Montgomery, 
the adjacent sidewalk in front thereof. The street on which 
the lot of plaintiff is situated is within the corporate limits of 
the city, was dedicated to the public more than half a century 
ago, and has been continuously used and recognized as a public 
street. The level of the other part of the street is, and has 
been for many years, from fifteen to twenty feet lower than 
‘the surface of the sidewalk, on which persons entered from 
the street by ascending a flight of steps. The sidewalk having 
been for several months in an unsafe condition, and dangerous 
to passers thereon, the City Council, upon the examination and 
report of the city engineer, ordered it cut down to the level of 
the street. The authority of the City Council to eut down the 
sidewalk, and the duty to do so, if necessary to put it in a safe 
condition, are not disputed. In the performance of the work, 

’ there was no excavation or cutting beyond the width of the 
street as dedicated and originally constructed, and it is not 
claimed, that a want of reasonable care and skill is shown. 
The plaintiff does not controvert the non-liability of the cor- 
poration for consequential damages, in the absence of statutory 
or constitutional provisions, imposing such liability. The con- 
testation arises on the construction of the clause of the consti- 
tution requiring municipal, corporations to make just com- 
pensation for property taken, injured, or destroyed, for public 
use. 

The preceding constitutions provided: “ That private prop- 
erty shall not be taken or applied for public use, unless just 
compensation be made therefor, nor shall private property be 
taken for private use, or for the use of corporations other than 
municipal, without the consent of the owner.” The clause of 
the present constitution, now under consideration, should be 
construed in the light of the provisions of its predecessors. 
Under such provisions, as construed by the courts, no liability 
for compensation accrued, unless there was an appropriation—a 
taking or invasion—of the particular property. A municipal 
corporation was not liable to answer, for consequential damages, 
to the owner of property not taken, when there was no 
want of reasonable care and skill. Acts done by such corpo- 
rations, under valid legislative authority, exercising the power 
of eminent domain, and not directly encroaching upon private 
property, did not constitute a taking, in the meaning of the 
constitution, and did not entitle the owner to a right of action, 
however much its value and use may have been impaired. The 
value of adjoining property might be seriously depreciated and 
even destroyed without right of compensation, because unac- 
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companied by actual, direct, physical interference. In such 
case, the protection of private property was sacrificed to the 
ap or convenience of the community; and the individual 
oss or injury was regarded damnum absque injuria, to be 
borne by the citizen for the public benefit. 


The practical operation of such general provisions having 
A~ de 





monstrated, that compensation on/y for property taken or ap- 
plied was ineffectual tv protect the citizen against oppression 
and injustice, by reason of the abuse of the privilege, with 
which corporations had been invested, in disregard of the in- 
terests and rights of the individuals, the tendency is in revis- 
ing the several State constitutions, to abrogate by the organic 
law, a rule, which has no foundation in natural justice, and 
rests on no sound principle of .just government, or of equal 
administration of powers. Influenced by these considerations, 
the framers of the present constitution, not only incorporated 
the general provision of the preceding constitution, but also an — 
additional and special provision, having reference to municipal 
and other corporations and individuals invested with the privi- 
lege of taking private property for public use. Section 7 of 
article 14 of the constitution declares: “‘ Municipal and other 
corporations and individuals invested with the privilege of 
taking private property for public use, shall make just compen- 
sation for the property taken, injured, or destroyed by the con- 
struction or enlargement of its works, highways, or improve- 
ments, which compensation shall be paid before such taking, 
injury, or destruction. The General Assembly is hereby pro- 
hibited from depriving any persun of an appeal from any pre- 
liminary assessment of damages made by viewers or otherwise ; 
and the amount of such damages in all cases of appeal shall, 
on demand of either party, be determined by a jury according 
to law.” This mandatory clanse being a new provision—an 
extension for the protection of property—introduced into a re- 
vised constitution, should be liberally construed in favor of 
the citizen, and so as to secure the purposes intended, as ascer- 
tained from the considerations which produced its introduction. 
It operates a further limitation on the right of eminent do- 
main; from which the State alone is excepted, and establishes 
a new rule, supported by better reason, and founded in equal 
justice.. The words, ingured or destroyed, were not used in 
vain and without meaning. It was intended that they should 
have effect, and unless they operate to impose a liability not 
previously existing, they are without operation. The new rule 
proclaimed by the constitution imposes a liability for private 
property injured or destroyed, though not taken—a. liability 
or consequential damages, from which municipal corporations 


were theretofore exempt. The construction has been placed 
Vou. Lxxx. 
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on a corresponding clause of the constitution of Pennsylvania, 
by the Supreme Court of that State, of which ours is a copy. 
Redding v. Atthouse, 93 Penn. St. 400. 

A material question is, in what cases and under what cir- 
cumstances does the constitution impose the new and additional 
liability ? In this connection our consideration has been cited 
to the decisions of the courts of several of the States, as sus- 
taining plaintiff's contention, that a municipal corporation is 
liable for the injury done to an abutting lot by any grading of 
an established street. By these decisions, it is substantially 
held, that the recent constitution made no difference as to the 
form of the public use, and that an abutter is entitled to re- 
cover the consequential damages caused to his property by rais- 
ing or lowering the grade of a street.— City of Elgin v. Eaton, 
83 Ill. 335; Reardon v. San Francisco, 66 Cal. 492; Hannon 
v. Omaha, 17 Neb. 548; Atlanta v. Greene, Johnson v. Par- 
kersburg, 16 W. Va. 403. It should be remarked, however, 
that in the subsequent case of Ligney v. Chicago, 102 Ill. 64, 
where the same question came again before that court for con- 
sideration, three of the seven justices dissented, and the Chief 
Justice, who concurred in the conclusion, qualified the rule in 
aseparate opinion. The provision in the constitution of each 
of these several States is general and unrestricted ; “private 
property shall not be taken or damaged for public use,” with- 
out compensation. The presumption is reasonable, that the 
convention, which framed the constitution, compared and con- 
sidered the recent constitutions of other States. And it is sig- 
nificant, in view of the well settled rule respecting the liability 
of municipal corporations for damages done to adjoining lots 
not encroached upon, by changing the grade of the streets, or 
making other alterations, that the convention failed to ordain 
a provision general and unlimited, as provided in sume of the 
constitutions, operating to abrogate in toto the previously set- 
tled rule, and adopted the qualified provision of the constitution 
of Pennsylvania, as sufficient to meet the requisite protection 
of private property, and at the same time, to answer the de- 
mands of public policy and ae needs, on which is rested the 
right of eminént domain. In this there was a manifest in- 
tent; which has reference to the form of the public use—the 
restriction of the liability of two specified cases ; “the construc- 
tion or enlargement of its works, Sighonw or improvements.” 
Unless the injary or destruction is produced by a construction 
or enlargement of some work, highway, or improvement, which 
is a consequence of the use of the privilege of taking private 
property for public use, no liability for damages arises, under 
the constitution. 

The next inquiry is, what is, in the meaning of the constitu- 
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tion, a construction or enlargement of a highway? The pur- 
poses intended are, as ascertained from all the provisions of the 
section, to limit and qualify the right of eminent domain, mak- 
ing such limitation and qualification equally operative as to all 
corporations and individuals invested with the privilege. The 
section contemplates, that the General Assembly shall provide 
appropriate proceedings for the pre-ascertainment of the dam- 
ages, protects the right of appeal from the preliminary assess- 
ment, and of having the damages assessed by a jury, and re- 
quires that the compensation shall be paid before such taking, 
injury, or destruction,—provisions only applicable and appro- 
priate in case of a resort to the right of eminent domain. In 
all other cases, the liability of the municipal corporation re- 
mains dependent on common law rules, or statutory provi- 
sions.—Ldmundsonv. Pittsburg, 23 Amer. & Eng. R. R. Cas. 
423. Having reference to the subject with which the conven- 
tion was dealing, there are three interpretations open—to re- 
strict the construction of a highway to its primary meaning, 
excluding subsequent alterations; or to extend it and include 
all alterations without reference to the primary construction ; 
or only to a class of changes which may be regarded as separ- 
ate and distinct uses of the right of eminent domain, as dis- 
tinguished from the first taking or injury. We think that the 
last meets most fully the purposes of the constitution. 

In laying out a town or city into lots, streets are absolutely 
necessary as a means of access, without which approach and en- 
joyment are denied to the lot-owner. They are equally necessa- 
ry to its growth and development, to its trade, and the various 
uses and purposes, for which towns and cities are laid out and 
built. Land-owners, in laying out their lands preparatory toa 
sale of lots, withhold from sale certain parts at convenient inter- 
vals, and set them apart as streets and highways, to be kept open 
for the public through all coming time, as inducements to the 
purchase of lots; and the seller derives his compensation from 
the enhanced value and market price thereby imparted to the 
lots proper. Although there are no words of grant as to this 
appendent privilege, the sale of the lots, with the proclaimed 
' attingent streets, is a complete dedication to the use of the lot- 

holder and the public as Lieheege: as much so as if a deed 
were executed conveying the easement, or as if they had been 
condemned to public use under the power of eminent domain. 
The dedication is not restricted to the use of the street in its 
natural state ; but is a surrender of its use to the public, as a 
thoroughfare—safe and convenient way for travel and trans- 
portation, extending the entire width including the sidewalks. 
As a rule, change of surface is essential to the proper enjoy- 


ment of this privilege, and dedication carries with it this right 
Vou. LXxXx. 
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of change. Though the land-owner retains the ultimate fee, 

his right of property is subservient to the use and enjoyment 

of the easement by the public; and to the reasonable exercise of 

the authority of the municipal government to prepare and . 
adapt it, and to make necessary improvements to continue its 
adaption, to the public convenience and safety. Authority to 
make all needed excavations or embankments or alterations, to 
render the street safe and convenient, is implied in the dedica- 
tion, which follows the cuo-terminous soil, into whosesoever 
hands it may pass. The anticipated size of the town or city, 
its probable commercial importance, and the proximity of the 
pass-way to public or business centres, are factors, which should 
enter‘into the computation ; for all these must be presumed to 
have been had in view, when the dedication was made. 

: It is not the intent and operation of the constitution to in 
fringe the existing rule as to the liability of the city for gra- 
ding, altering, or improving the streets, farther than is essential 
to the protection of private property, and the equal distribution 
of the public burdens. Where land has been dedicated to the 
public for use as a street, the rule as to the liability of the mu- 
nicipality for subsequent alterations is'the same, under the con- 
stitution, as if the land had been-condemned under the right of 
eminent domain. In case of condemnation, the constitution 
does not operate to so restrain the power of municipal corpora- 
tions over the streets, as to subject them, on each successive 
alteration and improvement, to liability for damages, when the 
same could legally, and should have been assessed on the first 
taking or injury of the property. A double liability is not in- 
tended, and unless all ascertainable damages are, or presumed 
to be assessed at once, the corporation might be made liable to 
a double recovery for the same injury. This rule exempts from 
liability for damages, arising from ordinary and reasonable 
changes.and improvements, which may be due to the natural 
formation of the surface, or to the increasing wants of the 
public,—which injuries were capable of being foreseen and as- 
certained, could and ought to have been naturally anticipated, 
and are presumed to have been considered and included in the 
original assessment of compensation. Such changes or improve- 
ments are the natural and probable consequences of the uses 
and purposes for which the land was originally taken, and com- 
pensation then awarded ; or in case of dedication, for which the 
owner received consideration in the resultant advantages.— 
Denver v. Bayer, 2 Amer. & Eng. Cor. Cas. 465; Z. & Y. 
Ry. Co. v. Evans, 16 Beav. 322 ; Lawrence v. Gt. No. Ry. Co., 
16 Q. B. 643. 

But the right of the municipal authorities to change the 
grade of a street, or alter it in other respects, is not unlimited, 
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nor to be exercised capriciously. It is bounded by the nature 
of the use, for which the property was dedicated or condemned, 
and the necessities of a safe and convenient way, having refer- 
ence to the wants of the community. To limit construction of 
its highways, as employed in the constitution, strictly to its 
primary signifieation, would exclude cases which come within 
its spirit, and defeat the particular intent, that compensation 
shall be made for every injury to private property for public 
use, in the forms specified ; cases which came within the mis- 
chief and the constitutional remedy. The dividing line lies be- # 
tween what is necessary to safe and convenient use on the one 
hand, and what is in excess thereof and not essential thereto, or 
mere ornamentation on the other. Under this rule, the consti- 
tution requires compensation to be made for the extraordinary 
changes, which may not be due to the natural formation of the 
surface, nor to the mode of original construction, as then 
deemed sufficient to a safe and convenient way. A material 
change, operating injury to adjoining premises, occasioned by 
a contingency, which could not have been reasonably and fairly 
fureseen, or made merely because the corporate authorities may 
judge that the public convenience would be increased thereby, 
or the general appearance of the street improved, is a new de- 
scription of injury, in the enlarged sense of the constitution, 
which casts on the property owner an additional burden, enti- 
tling him to compensation. Injuries by the construction of a 
highway, as provided for in the constitution, include those in- 
juries ohare ye by alterations, which could not have been 
naturally and reasonably anticipated, and damages for which 
could not have been legally awarded in the preliminary assess- 
ment, if the land is condemned, or if dedicated, which the 
owner would not be estopped to claim. This construction ef- 
fectuates the cardinal purposes of the constitution—the protec- 
tion of private property, and the equal distribution of the pub- 
lic burdens—avoids double compensation; and is applicable 
alike to all corporations, municipal and other, and individuals 
invested with the privilege of taking private property for pub- 
lic use. We are aware that we have left a wide margin for 
diversitied opinion ; but we can not lay down a more definite 
general rule applicable to all cases, where each case is depend- . 
ent on its special facts and circumstances; as definite, however, 
as the rule which defines the prospective injuries, for which 
compensation may be recovered on condemnation of the land 
for public use. It applies when the municipal corporation is 
not the owner of the fee. If such owner, other rules may 

vern. 

It follows, that whether the lowering of the sidewalk to the 
level of the street is a construction of the highway is a mixed 
VoL. LxXxx. 
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uestion of law and fact. The court erred in not submitting 
the ascertainment of the facts to the jury, and in instructing 
them, that the plaintiff is entitled to recoverif his property was 
injured, withont regard to the circumstances or the character 
of the alteration. 

If the plaintiff is entitled to compensation, the measure of 
damages is the difference between the market value of the lot 
before and after the Jowering the sidewalk,—the diminution in 
value produced thereby. The falling of the brick fence, and 
the apprehended undermining of the house, caused by subse- 
quent rains, are damages caused by the intervention of an in- 
dependent agency, not put in operation by the act of the de- 
fendant, and too remote to be considered elements of damages. 

Reversed and remanded. 


*Gardner, as Adm’r, v. Kelso eé al. 
Bill in Equity to Enforce Vendor's Lien. 


1. Sale of decedent’s lands for distribution; when title of heirs is de- 
vested.—When a decedent’s lands are sold for distribution, under an 
order and decree of the Probate Court, the title of the heirs is not de- 
vested until the purchase-money has been paid in full. 

2. Parties to bill.—When a bill seeks to enforce a vendor’s lien for 
the unpaid purchase-money of land, which was sold for distribution 
among the heirs of the deceased owner, under a decree of the Probate 
Court, all the persons in whom the legal title was vested are necessary 
parties. 

3, Same; who are heirs and next of kin of deceased grandchild.—The 
only son of a deceased daughter, who left neither child, father, mother, 
nor maternal grandmother, living at the time of his death, being one 
of the heirs at law of the decedent; it can not be assumed that his 
four maternal aunts are his only heirs and next of kin, when that fact 
is not averred, and it is not shown that he left no grandfather, nor ma- 
ternal grandmother, nor maternal uncle or aunts. 

4. Same; personal representative of deceased heir.—It being shown 
that a part of the purchase-money for the land was paid, and was dis- 
tributed in unequal proportions among the several heirs; the personal 
representative of a deceased heir, who had received more than his 
proportion of the money, is a necessary party to the statement of the 
account; and being made a party, on his own motion, after the account 
has been taken, the register’s report made, and on the day before the 
final decree was rendered, the decree will be reversed at his instance. 

5. Decree distributing purchase-money; settlement of decedent’s estate. 
Under such bill to enforce the vendor’s lien, a decree distributing the 
unpaid purchase-money can not be rendered without a statement of the 





Note.—After the rendition of this decision, a consent decree was entered by the 
court, based on an agreement of counsel, which did not, however, affect in any man- 
ner the principles decided in the case. REPORTER. 
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accounts of the deceased administrator, who was the purchaser, and 
who had made unequal distribution among the heirs; and this can not 
be done without a removal of the settlement of the estate from the 
Probate Court, under pleadings properly framed; nor can such removal ° 
be asked by the personal representative unless special equitable rea- 
sons are shown, 


Apprat from the Chancery Court of Dallas. 

Heard before Hon. Jno. A. Fosrer. 

This was a bill filed by Andrew H. Gardner, as administra- 
tor de bonis non, with the will annexed, of Garland T. Gard- 
ner, deceased, against R. U. Kelso and Virgil H. Gardner, and 
prayed the sale of certain lands which said defendants had pur- 
chased from the estate of said Garland T. Gardner, but for which 
they had not paid, and against which a vendor’s lien for unpaid 
purchase-money was sought to be enforced. The bill alleges that 
the lands in question had been sold by order of the Probate Court 
for distribution, and at said sale Virgil H. Gardner and Mary 
Wyckoff became the purchasers,—that afterwards Mary 

yckoff transferred her purchase to Virgil H. Gardner, who 
executed his notes for the amount of the purchase-money ; 
that these notes were not paid; that one R. U. Kelso, with 
knowledge that the purchase-money had not been paid, pur- 
chased from Virgil H. Gardner. The original bill was amended 
by making the heirs at law of Garland T. Gardner parties de- 
fendant. Upon submission on pleadings and proof the chan- 
cellor rendered a final decree, ordering the lands to be sold, 
and after payment of costs, attorneys’ fees, and charges of ad- 
ministration, ordered the balance of the proceeds to be dis- 
tributed among the heirs at law of the decedent, Garland T. 
Gardner, without reference to a final settlement of the estate. 
The other facts, material to the full understanding of the case, 
appear in the opinion of the court. 


Waurre & Wurrr, for appellants.—The court erred in de- 
creeing distribution of the assets arising from the sale of lands 
due as unpaid purchase-money, without first requiring a settle- 
ment to be made of the estate.— Worthy v. Lyon, 18 Ala. 786. 
Bat Smith Luey’s share of the proceeds of the sale of the 
lands could only be properly paid to his personal representa- 
tive.—Chaney’s Heirs v. Chaney's Adm’r, 38 Ala. 35. Should 
it appear that A. V. Gardner owned the interest of Bat Smith 
Lucy in the estate of Garland.Gardner, still as Lucy was an 
heir at law of Virgil H. Gardner, who was an heir of Garland 
Gardner, his personal representative was a necessary party. 
McCarthy v. McCarthy, 74 Ala. 547; Dooley v. Villalonga, 
61 Ala. 129. All of the property of an estate, real and per- 
sonal, is subject to administration.—38 Ala. 35; 23 Ala. 488. 
VoL. LXxx. 
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A. V. Gardner, as the assignee of Lucy, stands in his shoes, 
and must look to the personal representative for his interest in 
the estate.—-8 Ala. 552; 35 Ala. 105; 11 Ala. 143; 20 Ala. 
777. The court should have rendered a decree in favor of 
Lapsley, as administrator of Garland Gardner, and left him to 
distribute the fund on final settlement of the whole estate. 
The administrator of Lucy should have been made a party to 
this suit, for the purpose of representing that estate on the 
taking of the account of the amount due it for this land, and 
the payments which had been made on it.—61 Ala. supra; 
Waller v. Gibbs, 10 Ala. 180-1; Bell v. Hals, 76 Ala. 546. 
Citing also, 39 Ala. 221. 


Lapstey & Netson, for appellees.—1. The purchase by V. 
H. Gardner of Mrs. Wyckoff’s half interest in the lands, and 
surrendering her notes was a waste of the assets of the estate, 
and amounted to a devastavit. It was shown by Kelso’s letter 
of 23d of June that he bought with a knowledge at least that 
the Wyckoff half interest was unpaid for. In fact no part of 
the purchase-money had been paid. The Probate Court has 
no authority for executing a deed till the purchase-money has 
been paid. Kelso was bound to take notice of the defects in 
Gardner’s title.— Wallace v. Nichol’s Adm’r, 56 Ala. 325. See 
also, Ketchum v. Creagle, 53 Ala. 227; Corbitt v. Clany, 52 
Ala. 480; Wood v. Sullens, 44 Ala. 686; Broadnax v. Owen, 
60 Ala. 467. 2. The lien for the unpaid purchase-money rests 
on the whole land ; no part, no interest can claim exemption 
from the whole lien--the lien is indivisible and inseparable. 
Wallace v. Nichols, supra; Wood v. Sullens, 44 Ala. 686. 
3. As to parties. The surviving sisters and brother of Gar- 
land Garkant are made parties. Bat Smith Lucy is shown to 
have died, leaving no heirs other than the present parties ‘to 
this suit. The legal title to the lands is before the court, and 
there is no need to make the administrator of Lucy a party. 
4. There is no equity in the cross-bill of defendents. hat- 
ever rights the complainants in the cross-bill have, they must 
have existed at the time of the filing of the bill (cross), and 
not accruing subsequently.—63 Ala. 595, and cases there cited. 


STONE, C. J.—Lands of which Garland T. Gardner died 
seized, were sold for distribution under decree of the Probate 
Court. The sale was on a credit of one, two, and three years, 
maturing in 1861, 1862 and 1863. Virgil H. Gardner, one of 
the executors of Garland T. Gardner’s will, together with an- 
other, became the purchasers, each being heir to the testator. 
3y subsequent arrangement between the purchasers, Virgil H. 
Gardner became sole purchaser, and assumed the payment of 
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the entire purchase-money. The sale was reported and con- 
firmed, and no question is raised on the regularity of the pro- 
ceedings up to this point. Garland T. Gardner died without 
lineal descendants, never having been married. His next of 
kin, heirs at law at the time of his death, were Virgil H. 
Gardner, his brother, four living sisters, of whom Ann P. 
Weaver was one, and descendants of a deceased sister, Mrs. 
Goff, namely four living daughters, and Bat Smith Lucy, son 
and only descendant of another daughter of Mrs. Goff, who 
had also died in the lifetime of the testator. The said Virgil 
H. and his four living sisters were each entitled to one sixth 
of the estate, and the descendants of Mrs. Goff—her four liv- 
ing daughters and Bat Smith Lucy—were entitled to share 
equally in the remaining sixth. There were, therefore, ten 
heirs, entitled to share in the estate; five full heirs, and five 
sub-heirs entitled collectively to the sixth of the estate. Bat 
Smith Lucy died before the present suit was instituted, child- 
less and unmarried, leaving a will, valid as to personalty, but 
invalid as to realty, and appointing one Binford as executor. 
The will was probated and Binford qualified as executor. Flor- 
ence Randolph, Helen Garner, Louisa Burton, and Elizabeth 
Nance, maternal aunts of said Bat Smith Lucy, were his heirs 
at law, so far as we are informed. Pending the present suit 
Binford died, and A. V. Gardner was administrator of said 
ox estate when the decree was rendered. 

he proceedings in the Probate Court, the sale under the 
order there obtained, report and confirmation of sale, and all 
proceedings thereafter taken in that court and pursuant to its 
orders, each and all failed to devest the legal title out of the 
heirs of Garland T. Gardner, for the reason that the purchase 
money had not been paid in full.—Code of 1876, § 2468; 
Wood v. Sullens, 44 Ala. 686; Corbitt v. Chenny, 51 Ala. 
480; Ketchum v. Creagh, 52 Ala. 224; Cruikshank v. Lut- 
trell, 67 Ala. 318. The successful maintenance of the present 
suit is proof conclusive that the title had not been devested ; 
for if it had been, this suit must have failed. 

The legal title to the lands remaining in the heirs of Gar- 
land T, Gardner, in a suit like the present one to enforce the 
vendor’s lien for unpaid purchase money, it was necessary to 
have all in whom the legal title had vested, before the court. 
The brother, Virgil H. Gardner, the four living sisters, and 
the four living children of the deceased sister, Mrs. Goff, were 
each and all made defendants to the bill. This brought in the 
entire legal title, if Bat Smith Lucy’s four living aunts were 
and are his next of kin, and only next of kin. It is averred 
and not denied that Bat Smith Lucy had neither child, brother 


or sister, father or mother, nor maternal grandmother living. 
VoL. LxXxx. 
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It is not averred that he had no grandfather nor paternal 
grandmother. It is not averred that he had no paternal uncles 
or aunts, and it is not averred nor shown that his four mater- 
nal aunts are his only next of kin.—Code of 1876, § 2252; 
Delanny v. Walker, 9 Por. 697. This point, however, is not 
raised by the assignments of error, and it is not our purpose - 
to make it a subject of reversal or ruling. We only refer to it 
that, if necessary, it may be looked to and considered in the 
final disposition of Bat Smith Lucy’s share of the fund. 

In taking the account, it was ascertained, reported, and the 
report confirmed, showing that Virgil H. Gardner, three of 
his living sisters, and two of Mrs. Goff’s living daughters had 
been paid in full their share of the proceeds of the lands, the 
subject of this suit. It was also ascertained, reported, report 
disaffirmed in part, and decreed that Binford, executor of Bat 
Smith Luey, had received a large part of the share of the land 
money to which he was entitled, leaving a very small sum to 
be paid to Lucy’s representative. Whether such payment was 
in fact made to Binford was one of the contested questions in 
this canse, and is the main basis of the errors assigned in this 
court. 

Not until January 7, 1885, was the personal representative 
of Bat Smith Lucy made a party in this cause, and 1t was done 
then in response to a petition filed by him, praying to be made 
a party. This was after the main litigation had been had, 
after the testimony had been taken and pnblished, after the 
controlling legal principles had been settled by decrees, after 
the register had held his reference, examined testimony, and 
had made his report as to the final distribution of the fund. 
It was the last day but one before the final decree was ren- 
dered, from which this appeal is prosecuted, mainly in the 
Lucy interest. 

It is manifest that Lucy’s personal representative was a nec- 
essary party in taking the account of alleged distributions 
made to him, and the omission to have him before the court 
renders it necessary to reverse the decree of the chancellor. 
Blackwell v. Blackwell, 33 Ala. 57; Wallace v. Nichols, 56 
Ala. 321; Watson v. Oates, 58 Ala. 647; Dooley v. Villa- 
longa, 61 Ala. 129; Bell v. Hall, 76 Ala. 546. 

In what is said last above, it is not our intention to affirm 
that in ruling as to the alleged payment made to Binford, the 
chancellor erred in weighing the testimony before him. We 
reverse on this point, solely on the ground that Bat Smith 
Lucy’s representative had not the opportunity to cross-exam - 
ine witnesses, and to introduce testimony, if he chose to do so. 

The present bill was filed for the single purpose of enfore- 
ing a vendor’s lien, It was filed and prosecuted to a final de- 
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cree in the name of the personal representati ve—administrator 
de bonis non—of Garland T. Gardner, the testator; and claims 
and obtains relief solely in complainant’s representative capacity. 
The sole purpose apparent on the face of the proceedings was 
and is the selestion of the proceeds of the land to the posses- 
sion of the administrator, as assets of the estate. It is not 
shown that Virgil H. Gardner, or his estate, has ever been 
brought to a settlement of his administration, nor is it shown 
how his accounts would stand, if his administration were 
brought to a settlement. It is averred in some of the plead- 
ings that the partial distributions made by him were unequal, 
but in none of the testimony, accounts and findings of the reg- 
ister, or decretal orders of the chancellor, is that subject 
alluded to., It is manifest that any distribution of the land 
money, without any reference to prior, partial distributions, 
might operate very unequally, and unjustly to some of the 
next of kin. The final decree rendered in this cause was, in 
effect, a final settlement of the administration de bonis non, 
and it was made without either pleadings, proceedings, or 
even motion to have the settlement transferred to the Chan- 
cery Court. There was no account current filed, nor required 
to be filed, and no steps were taken looking to a settlement. 
We think it would establish a new and dangerous precedent to 
allow a settlement, made as this was, to stand.— Worthy v. 
Iyon, 18 Ala. 784; 1 Brick. Dig. 649, § 143; 3 Jd. 337; 
§§ 90, 91. It should, however, be borne in mind, that the 
i representative can not himself procure the removal of 
is settlement into the Chancery Court, without special equi- 
table reasons.—1 Brick. Dig. 648, § 128; 1 /d. 334, § 65. 
The effect of what we have declared is, that nothing which 
has been done is binding on the estate or heirs of Bat Smith 
Lucy, and that the decree of distribution stands for nothing. 
Reversed and remanded, 


Heard v. Pulaski. 
Bill in Equity for Specifie Performance. 


1. Application of payments.—When several debts are due by a debtor 
to one creditor, and he makes a partial payment, he may direct to 
which debt it shall be applied, unless there is some particular relation, 
legal or contractual, which denies him this right of election; and if, 
having this right of election, he makes a partial payment without di- 
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recting its particular application, the creditor may at once make the 
application, but not to a debt or liability not yet due. 

2. Partnership accounts; when liability between them matures.—Where 
the vendor and purchaser of land, while the purchase-money is due 
and unpaid, enter into a partnership venture for getting out, rafting 
and oalihde timber, the purchaser agreeing to superintend the work, 
while the vendor paid for provisions and labor, and the net profits and 
losses were to be provided between them; until the timber is rafted 
and sold, and the net profits or losses ascertained, there is no debt or 
liability due from the purchaser to the vendor, to which the latter can 
apply a partial payment. 

3. Conclusiveness of judgment.—The purchaser having brought an 
actiou at law against his vendor, alleging full payment of purchase- 
money and the failure or refusal of the vendor to make titles accordin 
to the condition of his bond, and judgment on verdict being renderec 
for the defendant; while such judgment is not conclusive as to the 
amount due, it is conclusive of the fact that something is due; and on 
bill afterwards filed by the purchaser to compel a specific performance, 
alleging full payment of the purchase-money, while the judgment at 
law is unreversed and in full force, although the evidence adduced be- 
fore the register may show full payment before the judgment was ren- 
dered, he must report that a nominal sum was due. 


Apprat from Butler Chancery Court. 
Heard before the Hon. Jno. A. Fosrer. 
The opinion states the facts. 


GamsLE & Ricnarpson, for appellants. 
Sratyines & Wiikinson, contra. 


STONE, C. J.—In May, 1881, Pulaski purchased from 
Heard two hundred and forty acres of land, at the agreed 
price of three hundred and sixty dollars, secured by note, due 
in October, 1881. Heard gave Pulaski an obligation to make 
title when the purchase-money should be paid, and authorized 
him to go into immediate possession. The present suit is a 
bill by Pulaski to enforce specific performance of the contract, 
alleges full gney of the purchase-money, and offers to pay 
any balance, should an unpaid balance be found. The answer 
denies payment, and claims that there is a considerable balance 
unpaid. Much testimony was taken, and it is greatly in con- 
flict. The chancellor decreed that the complainant was entitled 
to relief, and he ordered a reference and report to ascertain 
whether the purchase-money had been paid ; and if not in full, 
to what extent it had been paid. The error complained of, 
questions the propriety of the rules declared for taking the 
account. 

It is among the uncontroverted questions in this case, that 
in the winter of 1881-82, a lot of timber was sold, gotten out 
by Pulaski, from which Heard realized on March 6, 1882, five 
hundred and twenty 70-100 dollars. This money, Pulaski con- 
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tends, paid the Seng ete § of the lands, some other charges 
which were rightly taken out of it by Heard, and left a bal- 
ance due to Pulaski of twenty dollars. Heard contends that 
other claims he sets up against Pulaski should also be deducted 
from the money, before any credit from that source should be 
entered on the land note. 

The rules for appplying payments, where the same debtor 
owes more than one debt, are too well settled to admit of 
further dispute. The paying debtor may, at the time of pay- 
ment, direct to which debt it shall be applied, and his direction 
must be obeyed, unless there is some relation, legal or con- 
tractual, between the debt and the payment which denies to 
the debtor this right of election. the paying debtor failing 
to declare an election, the receiving creditor may elect to which 
debt the payment shall be applied, provided, that election is 
made on receipt of the payment. But this right of election 
and application by the creditor can not be so exercised, as to 
apply the payment to a debt or liability not due.— Bobe v. 
Stackney, 36 Ala. 482; Robinson v. Allison, 1b. 525; Ader- 
holi v. Embry, 78 Ala. 158; Johnson v. Thomas, T7 Ala. 367 ; 
Taylor v. Cockrell, (in MS.) Ala. 

Another important element enters into the decision of this 
case, presented in the testimony, and noticed by the chancellor 
in his decree. The cross demand of five hundred and twenty 
70-100 dollars, relied on by Pulaski as payment of the land 
note, grew out of individual dealings between him and Heard. 
It had nothing to do with any partnership, or joint adventure 
between them. Separate and apart from this transaction, in 
the winter of 1881-82, Pulaski and Heard entered into a joint 
adventure, by which they agreed to get out, raft, and sell other 
timbers in partnership. Pulaski was to superintend the getting 
out and rafting of the timbers, Heard was to make advances 
in provisions and to pay for labor, and after paying all expenses 
attending the adventure, the net profits or losses were to be 
borne equally by the two co-partners. Work was commenced, © 
and continued for several months. The testimony tends to 
show that Heard commenced making advances for the joint 
adventure in January, 1882, and that he continued to do so 
into the summer. This adventure was closed up about the 
winter of 1882-83, and resulted in a serious loss. Before 
March 6; 1882, when Heard received the five hundred and 
twenty 70-100 dollars, he claims to have expended considerable 
sums of money on account of the partnership ; and that Pu- 
laski being bound to make good to him one-half of the losses 
of the partnership, this would swell the indebtedness of Pu- 
laski to him on March 6, 1882, by one-half the sum this ex- 
pended. Adding this to the five hundred dollars admitted by 
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Pulaski to be due to him (including the land note), he claims 
that a much larger sum was due him on March 6, 1882, than 
the proceeds of the timber, paid to him on that day. 

The timber gotten out in the partnership enterprise was not 
sold until in the fall or winter of 1882-83. Till then the 
mutual liabilities of the partners, one to the other, had not 
matured into a debt or legal liability ; and it could not do so 
until the adventure was completed, and the profit or loss ascer- 
tained. We agree with the chancellor, that on March 6, 1882, 
no debt had arisen from Pulaski to Heard on the partnership 
account, which would authorize the latter to apply any part of 
the five hundred and twenty 70-100 dollars to its extinguish- 
ment, without the consent of Pulaski. 

Before the present bill was filed, Pulaski had instituted suit 
against Heard, alleging that he had made full payment for the 
land, and that Heard had refused to make him title—thus 
committing a breach of his bond. The issue in the cause was 
whether or not full payment had been made. There were ver- 
dict and judgment for defendant, which remain in full force. 
This was, and is, a conclusive determination that some part of 
the purchase-money of the land was unpaid. It is no deter- 
mination of the amount that was unpaid. If the report of the 
register ascertains that nothing was due on the lands, he must 
still report that a nominal sum was due. Unlikeasingle judg- 
ment in an action of ejectment (Boyle v. Wallace, in MS. 
Ala.), the judgment in the suit on the bond is conclusive be- 
tween these parties that something was due.—2 Brick. Dig. 
145, § 205. 

We have not inquired whether the decree in this case was 
final. 

There is no error in the record of which appellants can com- 
plain. . 


Affirmed. 


King, Adm’x, v. Henkie eé al. 


Action for Damages by Administratria Under Section 2641 of 
Code (1876). 


1. When action lies generally ; contributory negligence as defense. 
The statute which gives an action for damages to the personal repre- 
sentative of a deceased person, whose death was hal by the wrong- 
ful act or omission of another,’’ is limited to cases in which the de- 
ceased person himself, if death had not ensued, might have maintained 
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anaction for the same act or omission (Code, § 2641); and since con- 
tributory negligence on the part of the deceased wou!'d have been a com- 
— defense to an action by him, it is equally a defense to an action by 
1is personal representative. 

2. Same ; retailer selling or giving liquor to intoxicated person, result- 
ing in death.—Although a retailer of spirituous liquors, who sells or 
gives liquor to an intoxicated person, known to him to be a person of 
intemperate habits is guilty of a misdemeanor, (Code, § 4205) ; yet he is 
not liable to a statutory action at the suit of the personal representative, 
though death ensued immediately after the liquor was drank, since the 
act of selling or giving the liquor is not the immediate cause of the 
death ; and if that act were within the purview of the statute, the con- 
tributory negligence of the decedent himself would be a defense to the 
action. 


Appxat from Colbert Circuit Court. 

Tried before Hon. H. C. Speake. 

This action was brought in July, 1885, by Susan C. King, 
the widow and administratrix of James L. King, deceased, 
_— Benjamin Henkie, William Wilson and Clarence Doss, 
the former of whom was the proprietor, the two latter being 
his clerks and employees, of a bar room, or drinking saloon in 
the city of Tuscumbia in said county. The complaint averred 
that on June 23, 1885, the plaintiffs intestate, the said James 
L. King, “was in the city of Tuscumbia in a state of intoxica- 
tion, so much so as to be utterly incapable of taking care of 
himself, and in such helpless condition he walked or staggered 
into a saloon or grocery, on Commercial Row, in said city of 
Tuscumbia, in which ute the defendants were engaged in 
selling and giving away spirituous liquors ; and, although they 
saw and knew that the plaintiff's intestate, when he came into 
said saloon or grocery on said day, was in a helpless state of in- 
toxivation ; and, although they knew he was a man of known 
intemperate habits, which was evidenced by his then condition, 
and although they knew he was the support of wife and chil- 
dren, yet the defendants wrongfully, and in violation of law, 
furnished, gave and sold to the plaintiffs intestate a large 
quantity of intoxicating liquors ‘which he drank, and which 
caused the death of plaintiff's intestate before he left said saloon 
or grocery.” The complaint was subsequently amended so as 
to make it appear that Henkie was “a licensed retailer of intox- 
icating liquors of all kinds, and the other defendants were his 

nts;” and to include the additional averment that said 
King, onthe day of his death, and before he went into defend- 
ants’ saloon was “‘in a helpless state of intoxication, destitute of 
sense and reason, his sense and reason being overthrown by the 
use of intoxicating liquors, and his mental faculties thereby so 
impaired that he did not know what he was doing, and incapa- 
ble of yin, what he did, and pr aa of consenting to 


anything ; and in this condition of helplessness and mental 
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darkness, the defendants, then and there, knowing his mental 
condition, his want of mental power to consent to anything, or 
to know what he was doing, furnished him with intoxicating 
liquors, which he drank, and which caused the death of plain- 
tift’s intestate before he left said saloon, and in less than an 
hour.” 

To the complaint, as amended, the defendants severally de- 
murred ; assigning, among others, as grounds of demurrer: 
(1). That said complaint contained no averment that plaintiff’s 
decedent, the said King, could have maintained an action 
against the defendants for the acts or omissions complained of 
had the same failed to produce death. (2). That said complaint 
fails to aver any wrongful act or omission on the part of the 
defendants which caused the death of said King. (3). That 
said complaint showed on its face that the alleged act of the 
defendants did not produce the injury complained of, but that 
plaintiff's intestate ‘produced it himself in this: that he drank 
a large quantity of intoxicating liquors which caused his death.” 
(4). That said complaint showed on its face that the deceased 
contributed proximately to his own injury, and was guilty of 
contributory negligence by becoming intoxicated and “utterly 
incapable of taking care of himself,” as therein averred. 

The action of the court in sustaining the demurrer is here 
assigned as error. 


J. B. Moore and J. T. Kirk, for appellant, made the follow- 
ing points: (1). The contention of appellees that the plaintiff's 
intestate, if death had not ensued, could not have maintained 
an action for injuries sustained by reason of the act complained 
of, does not present the proper test as to appellant’s right to 
maintain the present action. It is the character of the act, not 
the person by whom the suit can be maintained, that is the ob- 
ject of the statute.—S. & NV. R. &. v. Sullivan, 59 Ala. 272 ; 
Phila., Wilmington R. R. Co. v. The State, 58 Md. (2). 
Appellant’s intestate, in his drunken condition was, mentally, 
in the state of an infant or person non compos, and therefore 
incapable of consent or contributory negligence.—Sher. & Red. 
on Neg. § 26,n.2; Wharton on Neg. 325; M1. & M. R. 
Rh. v. Blakeley, 59 Ala. 471; Tanner's Ker. v. L. & N. R. 
R., 60 Ala. 178; 18 N. Y. 248; 9 Por. 336; 3 Ohio 172; 
27 Conn. 393 ; 50 Mo. 464; 53 Md. 542. (3). A case very 
similar to the present is McCue v. Klein, 60 Texas 168, 48 Am. 
Rep. 260, arising under the Texas statute which is much like 
ourown. (4). The defendant, Henkie, was a licensed retailer, 
and his co-defendants were each his employees. Each violated 
the law in supplying the deceased, a man of known intemper- 
ate habits, with liquor.—128 Mass. 289; 36 Ala. 345. (5). 
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See, generally, the following authorities :— Wharton Neg. § 443; 
Sher. & Redf. §§ 484 aud 485, note 2; 9 Nebraska 304; 50 
Iowa 34; 26 Hu. N. Y. 608; 15 Neb. 150; 24 Kansas 147; 
34 Ohio St. 399; 128 Mass. 289; 41 Mich. 475; 133 Mass. 
86; 20 Kansas 109; 6 New York 376; 93 Mass. 514; 104 
Mass. 64; 106 Mass. 143; 96 Mass. 290; Beach on Contribu- 
tory Negligence, 204-391, 395—6-7. 


Wm: Cooper and James Jackson, contra. 


SOMERVILLE, J.-—The question raised for our decision, 
by the ruling of the court below on the demurrer to the com- 
plaint, is, whether, under the provisions of section 2641 of the 
present Code, 1876, authorizing an action to be brought for a 
wrongful act or omission causing the death of another, the per- 
sonal representative of the deceased person can maintain an 
action against a retailer of intoxicating liquors, who sells or gives 
them to a man of known intemperate habits, who is helplessly 
drunk at the time, the drinking of which causes his death al- 
most instantaneously. 

1. The statute, under which the action is brought, provides 
that “when the death of a person is caused by the wrongful act 
or omission of another, the personal representative of the for- 
mer may maintain an action against the latter at any time with- 
in two years thereafter, if the former could have maintained 
an action against the latter for the same act or omission, had 
it failed to produce death, and may recover such sum as the 
jury deem just.” The remainder of the section, providing how 
the amount shall be distributed, and for the survival of the ac- 
tion against the personal representative of the wrongdoer, does 
not affect the question under consideration, and need not there- 
fore be particularly referred to by us.—Code, 1876, § 2641. 

The selling or giving away of spirituous, vinous, or mait 
liquors, in any quantities whatever, to persons of known in- 
temperate habits except op the requisition of a physician for 
medicinal purposes, is in this State made a misdemeanor, and a 
license to sell or retail affords no protection to the guilty par- 
ty.—Code, 1876, § 4205. 

The foregoing section of our Code (§ 2641), like many sim- 
ilar statutes in other American States, was evidently modelled 
after what is commonly known in England as Lord Campsett’s 
Act, 9 and 10 Vict. o. 93, enacted by the British Parliament 
in the year 1846. The language there used was that “ when- 
soever the death of a person shall be caused by (any) wrong- 
ful act, neglect, or default, and the act, neglect, or default is 
such as would (if death had not ensued) have entitled the 


party injured to maintain an action and recover damages in 
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respect thereof, then and in every such case the person who 
) would have been liable, if death had not ensued, shall be lia- 
ble to an action for damages, notwithstanding the death of the 
person injured, and although the death shall have been caused 
under such circumstances as amount in law to felony.” 

2. The purpose of this, and like legislation, was clearly to 
correct a defect of the common law, by a rule of which it 
was well settled, that a right of action based on a tort or in- 
jury to the person, died with the person injured. Under the 
maxim, ‘ Actio personalis moritur cum persona,” the personal 
representative of a deceased person could maintain no action 
for loss or damage resulting from his death.—/H/allenbeck v. 
Berkshire, R. R. Co., 9 Cush. 480; Quinn v. Moore, 15 N. 
Y. 436. The reason for the rule was said by Baron Parke, in 
a case arising before him under the English statute, to be, 
that in the eye of the common law “the value of life was so 
great as to be incapable of being estimated by money.” The 
rule probably, however, rests on a broader basis. 

3. These statutes, it will be observed, each give a right of 
action only in cases where the deceased himself, if the injury 
had not resulted in his death, might have sustained a recov- 
ery. They continue, in other words, for the benefit of spe- 
cific distributees “a right of action which, at the common 
law, would have terminated at the death, and enlarge its scope 
to embrace the injury resulting from the death.” Cooley on 
Torts, 264. 

4. The condition that the action must be one which could 
have been maintained by the deceased had it failed to pro- 
duce death, or had not death ensued, has no reference to the 
nature of the loss or injury sustained, or the person entitled to 
recover, but to the circumstances attending the injury, and 
the nature of the wrongful act or omission which is made the 
basis of the action.—Saunders on Negligence, 219; South & 
North Ala. R. R. Co. v. Sullivan, 59 Ala. 272, 281; As said 
in Whitford v. The Panama R. R. Co. 23 N. Y.465, where 
a similar phrase in the New York statutes was construed, it 
“is inserted solely for the purpose of defining the kind and 
degrees of delinquency with which the defendant must be 
chargeable in order to subject him to the action.” 

5. It necessarily follows, and has been accordingly decided\ ~/ 
with great uniformity by the courts, that where the negligence 
of the person killed has contributed proximately to the fatal 
injury, no action can be maintained by his personal represen- 
tative under this statute, because the deceased himself would 
not have been entitled to recover had the injury not proved 
fatal—Cooley on Torts, 364; Saunders on Neg., 215; 1 
Anderson on Torts (Wood’s Ed.) p. 621, $575; Savannah & 
Memphis R. R. Co. v. Shearer, 58 Ala. 672. 
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6. We first observe, that the cause made by the complaint 
does not seem to us to fall within the letter or spirit of the 
statute, and the court below so decided on the demurrer. 
The death of the deceased was not “ caused” so much by the 
wrongful act of the defendants in selling him whiskey, as by 
his own act in drinking it after being sold to him. The only 
wrongful act imputed to the defendants was the selling, or 
giving, as the case may be, of intoxicating liquors to the de- 
ceased while he was in a stupidly drunken condition, knowing 
that he was a man of intemperate habits. It is not shown 
that the defendants used any duress, deception, or arts of per- 
suasion to induce the drinking of the liquor. The act, how- 
ever, as we have said, was a statutory misdemeanor. But 
this was only the remote, not the proximate or intermediate, 
cause of the death of plaintiff's intestate. The rule is fully 
settled to be that “if an injury has resulted in consequence of 
a certain wrongful act or omission, but only through or by 
means of some intervening cause, from which last cause the 
injury followed asa direct and immediate consequence, the 
law will refer the damage to the last or proximate cause, and 
refuse to trace itto that which was more remote.”—Cooley 
on Torts, 68-69 ; 1 Anderson on Torts, 12-13; §§ 10-11. The 
statute under consideration was not intended to annul, but 
rather to preserve this rule of the common law, so necessary 
to the certainty and justice of its administration, that there 
must be some proximate connection between the wrong done 
and the damage claimed to result from it, that the two must 
be sufficiently conjoined so as to be “concatenated as canse 
and effect,” as often said. Had it not been for the drinking 
of the liquor, after the sale, which was a secondary or intervening 
cause co-operating to produce the fatal result, and was the act 
of deceased, not of defendants, the sale itself would have 
proved entirely harmless. _ Hence it can not be said that the 
wrongful act of the defendants, in making sale of the liquor, 
caused the death.of King; but rather his own act in drinking 
it. And this must be true, whatever the condition of his 
mind, or state of his intellect, and without regard to the ques- 
tion of any contributory negligence on his part. The case, we 
repeat, is one not covered by the statute. 

7. The plaintiff is, moreover, in our opinion, debarred from 
recovery by the contributory negligence of the deceased, even 
admitting that the wrongful act of the defendants caused the 
death of King. It is shown that the deceased was helplessly 
drunk when a purchased and drank the liquor, so much so as 
to render the exercise of ordinary care by him impracticable, 
if not impossible. The presumption is that this condition was 
brought about by his own voluntary or negligent act, by the 
VoL. Lxxx. 
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persuasion or coercion of another. If we admit that the State 
of mind thus produced was analogous to that of one non compos, 
or insane, so that the deceased was in mental darkness and so 
unconscious as to be at the moment incapable of knowledge or 
consent, thus rendering him morally unaccountable, yet the 
fact confronts us that this condition was the result of his own 
negligence or wantonness, and without it the accident of his 
death would not probably have occurred. The deceased, by 
the exercise of oudiniey care, might have escaped making him- 
self helplessly drunk. By not doing so he was the author 
of his own death, in view of the fact that it does not appear 
that the defendants, after the fatal draught was taken, could 
by the exercise of ordinary care, or even by any practicable 
means at hand, have avoided the consequences of death which 
almost instantly followed. This involved every element of 
contributory negligence, and was sufficient to prevent a re- 
covery by the deceased, had death not ensued.—Railway Ac- 
cident Law, (Patterson), 74 ; 7llinois Cen. R. R. Co. v. Cragen, 
71 Ill. 177; Cramer v. Burlington, 42 Lowa, 315; Whart. on 
Neg. § 332. 

8. We have thus hypothetically admitted the contention of 
appellant’s counsel that one drunk to unconsciousness is to be - 
placed upon the same ground as infants of tender years, per- 
sons non compos, or insane, so far as concerns the question 
of plaintiff's contributory negligence. The contrary of this, 
however, would seem to be true, as the basis of the rule gov- 
erning the latter classes is that of moral accountability. Imbe- 
ciles, lunatics, and infants are not accountable morally for the 
state of their minds, and yet the law governing the subject 
of contributory negligence, even as applicable to them, is ad- 
mitted to be in a very unsatisfactory and doubtful state. 
Cooley on Torts, 680, 682. A drunkard, or one in a state of 
voluntary intoxication, can scarely claim so much charity 
from the law in this particular as imbeciles and lunatics, 
because he has by his own agency, either wantonly or negli- 
gently, brought about his own misfortune. As drunkenness 
is no excuse for crimes, or for torts, no more should it be 
a basis for the liability of another in an action brought 
against him by the victim of such inebriety. 

9. The case of McCue v. Klein, (60 Tex. 168), s. c. 48 
Amer. 260, referred to by appellant’s counsel as an author- 
ity to support the present action, although analogous to it in 
some respects, is broadly distinguishable from it in one im- 
portant particular. There the death of the deceased was 
bronght about by the defendants’ conspiring together to 
induce and persuade the deceased to swallow a large amount 
of whiskey, he being already so drunk as to be deprived of 
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his reason and to be rendered incapable of resistance, the 
draught being thus imposed upon him in his helpless con- 
dition. The case was made to rest on the ground that the 
administration of the deadly draught, like that of a noxious 
drug, was an assault, the deception by which it was accom- 
plished being a fraud on the party’s will, equivalent to force in 
a" it.—Com. v. Stratton, (114 Mass. 303) 19 Amer. 
. 330. 

Tire demurrer to the complaint was, for the foregoing rea- 
sons, properly sustained, and the judgment of the Circuit 
Court must be affirmed. 


Katzenberg v. Lehman. 
Action on Promissory Note. 


1. In what county action must be brought; who is householder.—An 
unmarried man, who rents and occupies a room as a sleeping apart- 
ment, taking his meals elsewhere in the city or town, is not a house- 
holder within the meaning of the statute (Code, §§ 2928), which pro- 
hibits an action against a freeholder except in the county of his resi- 
dence. 

2. Proof of loss of note——In an action on a promissory note, sec- 
ondary evidence of its contents may be sessived, on the testimony of 
the plaintiff that he had not seen it since it was used in a former chan- 
owsy suit, proof of search by his solicitor in that suit among his papers, 
and by the register in chancery of search among the papers on file in 
his office. 


Appkal from the City Court of Selma. 

Tried before Hon. Jon. Haratson. 

This was a suit by Solomon Lehman on a promissory note 
executed to him by Edward Kahn and Alexander Katzenberg, 
as pee comprising the mercantile firm of Ed. Kahn & Co., 
and was commenced in August, 1884. The note sued on bore 
date of 30th November, 1878, and became due and payable on 
1st November, 1879. Service of the summons and complaint 
was had on 24th November, 1884, on said Katzenberg, in Wil- 
cox county, with a return of not found as to Kahn, on whom 
service was never perfected, for reasons hereinafter indicated, 
and against whom the suit was finally discontinued. On the 
trial, as shown by the record, the defendant, Katzenberg, filed 
a plea in abatement, averring, in substance, that he was a house- 
holder in the county of Wilcox, in this State, and that his co- 


defendant, Kahn, was a non-resident of the State of Alabama, 
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having, at the time of the issuance of the summons and com- 

laint and for several years prior thereto, a permanent residence 
and domicile in the State of Pennsylvania. The evidence ad- 
duced in relation to this plea, a demurrer to which was over- 
ruled by the court, showed that said Katzenberg had, for sev- 
eral years previous to the beginning of the suit, lived in 
Camden, in said county of Wilcox, where he had charge, as 
“agent,” of a stock of merchandise, the name of his principal 
not being indicated by the record; that he was unmarried ; 
that he had sleeping apartments over, or contiguous to his place 
of business ; and that he took his meals elsewhere, at a desig- 
nated place. On this evidence the court, before whom the 
cause was tried without the intervention of a jury, found the 
issue in favor of the plaintiff and the defendant pleaded the 
general issue. 

The plaintiff proposed, as shown by the bill of exceptions, 
to introduce in evidence the affidavit of Joseph F. Johnston, 
formerly a practicing attorney of the Selma bar, touching the 
loss of the note and the mortgage securing it. The court re- 
fusing, upon the objection of the defendant, to admit the afti- 
davit, the plaintiff introduced as a witness W. R. Nelson, who 
testified that he was the law partner of said Johnston (who had 
professional charge of the note), and had been for more than a 
year ; that said Johnston, who had removed from Selma, had 
not carried away the papers in question, and witness prose- 
cuted a thorough search for them in his office, and also in the 
office of the register in chancery of Dallas county, the missing 
papers having been used as evidence in a cause pending in the 
Chancery Court; that witness had never seen the papers, and 
could not swear, of his own knowledge, that Johnston had 
ever had them, &c. The plaintiff also introduced as witnesses 
the register in chancery and the plaintiff, Lehman, who testified 
as to the details of searches made by them respectively for said 
note and mortgage. Upon this testimony the court permitted 
the introduction of secondary evidence as to the contents of 
said note, against the objection and exception of the defendant. 

The record further shows that on June 13, 1886, the plaintiff 
moved the court (the judgment in his favor not having been 
entered up at the preceding term of the court) “to enter - a 
verdict and a judgment nune pro tunc for the plaintiff in this 
case against Alexander S. Katzenberg, as of the 5th day of 
March, 1886, the day when the same was rendered at the 
former term of this court ;” and to “enter up the order nunc 
pro tune for the issuance of an execution, which order was 
made at the last term of this court but not entered up”—which 
motion was granted by the court, and judgment nune pro tunc 
rendered accordingly. 
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No assignment of error appears upon the record. 


Cummines & Mitter,and H. 8. D. Matrory, for appellant. 
Brooks & Roy, contra. 


CLOPTON, J.—The word householder, as used in the 
statute defining the qualifications of jurors, has received an 
adjudged meaning—the occupier of a house, being the head 
or master, and having and providing for a household. “It 
implies in its term the idea of a domestic establishment—of 
the management of a honsehold.”—Aaron v. The State, 37 
Ala. 106. We discover nothing to authorize an inference, that 
the term is used in any other, or more enlarged sense in section 
2928 of the Code (1876), providing that no freeholder or house- 
holder, having a permanent residence within the State, shall 
be sued out of the county of his residence. An unmarried 
man, — a house, employing his own servants, and pro- 
viding for the household as constituted, may be a honseholder ; 
but an unmarried man, who rents and occupies a room as a 
sleeping apartment, and takes his meals elsewhere, is not a 
householder in the meaning of the statute. 

The search for the note and mortgage appears to have been 
made in good faith. They were delivered by the plaintiff to 
his attorney, Johnston, in 1878, to be used in a chancery suit 
then pending, and plaintiff testifies that he has not had pos- 
session of them since. Search was made in the register’s office 
without success. The law office of Johnston is still occupied 
by his then partner, with whom he left the papers connected 
with his business, except two or three, which he carried with 
him, but the note and mortgage were not of those taken away. 
The office was diligently and persistently searched by the vo 
son having the charge of, and access to the papers in the place 
to which the note and mortgage were last traced ; and there 
does not appear to be any probable motive for withholding the 
papers. A sufficient predicate was laid to let in secondary 
evidence of the contents of the note and mortgage.—Jernigan 
v. The State, (in MS). 

The entry of judgment nwne pro tunc recites, that the par- 
ties came by their attorneys, which dispenses with personal 
notice, and that “the plaintiff introduced in evidence the find- 
ings of the court and the entries made by the court in this 
case at the last term; and such evidence having been inspected 
and considered, the court is satisfied, that the same establishes 
sufficient ground for granting the motion.” The record does 
not show what are the contents of the findings of the court 


and of the entries made. In the absence of such evidence, we 
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must presume, that they were competent and _ snflicient to au- 
thorize the court to make the order.— Allen v. Bradford, 3 Ala. 
981; Farmer v. Wilson, 34 Ala. 75; Whitten v. Graves, 40 
Ala. 578. 

Affirmed. 


Ellis et als. v. Allen, Bush & West. 


Action for Damages Against Sheriff and Sureties on Offi- 
cial Bond. 


1. Sale of partnership’s entire stock by one partner.—The principle is 
settled, that a sale of all the goods of a mercantile partnership at once 
is in the course of trade, and a fair sale of all by a single contract by 
one partner is within the implied powers incident to the partnership re- 
lation. 

2. Same ; remedies of other partner, or of creditors.—Fair dealing be- 
tween partners requires that, before one undertakes to sell the entire 
stock, either for cash or in payment of a debt, he should consult the 
other, if conveniently accessible, no sudden, imperative exigency aris- 
ing; the other may protect himself by forbidding the sale, or dissenting 
before it is complete; and if it is consummated without notice to him, 
and works any wrong or injury to him, he may obtain relief in equity ; 
but if he acquiesces in it, or declines to dissent and enforce his equita- 
ble rights, a partnership creditor can not assail it except on grounds 
which would-avoid a sale by the partnership. 

3. Same ; conditional sale and subsequent assent or ratification by other 
partner.—If the sale was made subject to the condition that the other 
partner should assent to it, his assent or subsequent ratification must be 
shown; but such assent or ratification may be either express or implied, 
and is a question for the jury, to be determined by a consideration of 
all the circumstances in evidence. 

4. Burden of proof as to consideration ; charge misplacing burden of 
proof.—When an attachment is levied by a creditor on goods claimed 
by a purchaser from his debtor, and his debt antedates the sale or con- 
veyance, the onus is on the purchaser to prove the consideration paid 
by him; but, when the record shows that this was proved, and there 
was no conflicting evidence, a charge misplacing the burden of proof is 
error without injury. 

5. Measure of damages.—In an action against a sheriff and his sure- 
ties, for levying an attachment against a third person on plaintiff’s 
goods, there being no aggravating circumstances, the measure of dam- 
ages is the value of the goods at the time they were taken, with inter- 
est to the day of the trial. 

6. Transfer of goods after levy.—If the goods belonged to plaintiff, and 
were in his possession at the time the attachment was levied on them, 
his subsequent sale of them to a third person does not affect his right 
of action for the wrongful act. 


Apprat from the Cireuit Court of Coneecnh. 
Tried before the Hon. Jonn P. Hupparp. 
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This action was brought by J. H. Allen, J. C. Bush and T. 
H. West, as partners under the firm name of Allen, Bush & 
West, against James E. Ellis, the sheriff of Conecuh county, 
and the sureties on his official bond, in which the plaintiffs 
seek to recover damages of the defendants for the alleged 
wrongful conduct of the sheriff in levying an attachment 
_ Cooper & Herrington on goods belonging to plaintiffs. 

he record discloses that said Cooper & Herrington, merchants 
in Evergreen, Ala., were largely indebted to plaintiffs and to 
other creditors; that Herrington went to Mobile, and while 
there sold out all the partnership business of Cooper & Her- 
rington to — without the knowledge or consent of his 
partner at Evergreen, in satisfaction of the debt of Cooper & 
Herrington to plaintiffs. There was a conflict of evidence on 
the trial of the cause as to whether Cooper subsequently rati- 
fied and assented to the sale made by Herrington. While the 
goods purchased by plaintiffs were in their possession they were 
levied on by the sheriff under a writ of attachment issued in 
favor of Mack, Stadler & Co. against Cooper & Herrington, 
and subsequent to this levy plaintiffs sold the goods to Bush & 
Finch. It was contented by defendants that this sale of Allen, 
Bush & West to Bush & Finch divested plaintiffs of all inter- 
est in the property, and that they were, therefore, without au- 
thority to bring this suit. A charge requested by the defend- 
ants in enforcement of this proposition was refused by the 
court. This action of the court, with a number of other grounds 
are assigned as error, on appeal. 


Rick & Winey and Bowes & Rass, for appellants.—(No 
brief came into the hands of the Reporter.) 


J. M. McKtrerroy and Sratumes & Burnett, contra.—It is 
competent for one partner to dispose of the partnership funds 
as he pleases, so long as he is guilty of no fraud.—Sadler et al. 
v. Robinson’s Heirs, 2 Stew. 520. It is shown by the record 
that Cooper & Herrington owed Allen, West & Bush more 
than the stock of goods and business sold them, was worth, and 
that it was in payment of this debt, without reservation of any 
interest toCooper & Herrington. It is the right of each part- 
ner to have the partnership property applied to the payment of 
partnership debts.—Donelson’s Adm’r v. Posey et al., 13 Ala. 
752. If Cooper did not join in the bill of sale, he subsequent- 
ly ratified what Herrington had done by recommending a 
snitable person to put in charge of the store, and by acsigning 
the fire insurance policies to the transferrees. The measure 0 
damages was the a value of the goods from the time of 


the commission of the tort by the sheriff, and the failure of the 
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court to allow appellants to show the value of the goods at the 
time of the trial was noterror. The sale of Allen, Bush & 
West to Bush & Finch can not affect the right of appellees to 
recover. Allen, Bush & West were only prevented from de- 
livering the possession of the goods sold to Bush & Finch by 
the wrongful conduct of the sheriff in seizing the goods and 
keeping them in his possession. 


CLOPTON, J.—The material question in this case relates 
to the validity of a sale of the stock of goods and store fixtures 
and furniture of the partnership of Cooper & Herrington. Al- 
len, Bush & West, Bi are the plaintiffs, were merchants in 
Mobile and creditors of Cooper & Herrington. On a visit to 
Mobile, to which place he went for the avowed purpose of pro- 
curing money to pay creditors, who were pressing the payment 
of their claims, Herrington, on demand of the plaintiffs, sold 
them the entire stock of merchandise in part payment of their 
debt, without having consulted the other partner, who was 
then in Evergreen, the place of business. Had the sale been 
made by both partners, or by one with the consent of the other, 
in payment of an honest debt at a fair valuation of the property, 
without the reservation of a benefit, there would be no doubt of 
its validity, though it operated to exclude other creditors. The 
question, to what extent, and in what manner, one partner may 
bind the firm by a disposition of the partnership property, 
without the knowledge or consent of his co-partner, though ex- 
amined and considered in many cases, has not been generally 
and conclusively settled in this country. The opinions and 
decisions of learned and eminent jurists are inharmonious. The 
question has most frequently arisen in cases of general assign- 
ments; and different authorities have based their affirmance or 
denial of the power on different grounds. Whether or not one 
partner may make a valid general assignment of the partner- 
ship property without the knowledge or consent of the other 
partner, and if so, of what character, and under what cir- 
cumstances, it is unnecessary for us todecide. The present 
case involves a sa/e, and to this question we confine this opinion. 

It is contended, that Cooper being accessible and capable of 
assenting and dissenting, Herrington had no authority to make 
the sale in Mobile without first consulting his co-partner. Con- 
ceding that he could sell by retail, it is insisted, that a sale of 
the entire stock to one creditor is an act out of the course 
of business, and without the scope of the partnership. The 
articles of co-partnership are not before us, and in their 
absence we must assume that each of the partners had the im- 
plied powers incident to the relation. The general power to 
sell is not restricted to the ordinary business of the partner- 
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ship of selling by retail goods purchased in large quantities. A 
principal purpose being to sell, if one partner has the power to 
sell the entire stock in small quantities, there seems to be no 
good reason, why he has not power to sell in large quantites or 
the whole at once, if there be occasion and opportunity. 
Marsnatt, ©. J., speaking of a conveyance by one partner 
for the benefit of creditors, says: ‘Had this, then, been asale 
for money, or on credit, no person, I think, could have doubted 
its obligation. I can perceive no distinction in law, in reason, 
or in justice, between such a sale and the transaction which has 
taken place. A merchant may rightfully sell to his creditor, 
as well as for money. He may give goods in payment of a 
debt. If he may thus pay a creditor, he may thus pay a large 
one. The quantum of debt, or of goods sold, can not alter 
the right.”—Anderson v. Thompkins, 1 Brock. OC. C. 456; 
Arnold v. Brown, 24 Pick. 89; Whitton v. Smith, 1 Freem. 
Ch. R. 231; Burr. on Ass’g’t. 103. 

Either partner may apply the money of the firm to the 
payment of any of the firm debts. If Herrington had au- 
thority to sell the entire stock of goods at once for cash and 
appropriate the money to the plaintiff’s debt, he has like 
authority to sell them the goods in payment.—In Cullman v. 
Bloodgood, 15 Ala. 34, though admitting that Mr. Justice 
Story concedes, “it may well admit of some doubt whether 
the power extends to a general assignment of all the funds 
and effects of the partnership by one partner for the benefit 
of creditors,” it is substantially said, that there is no con- 
flict in the decisions as to the right of either of the part- 
ners, before dissolution, to apply the funds of the firm to the 
payment of one creditor to the exclusion of another.—In 
Halstead v. Shepard, 23 Ala. 558, it is said: “In ordinary 
partnerships, particularly those of a mercantile character, it is 
undoubtedly, true that, while the partnership is subsisting, one . 
partner, acting within the scope of the ps business of 
the firm, has the right to sell and dispose of the property of 
the firm to the extent of the entire stock.” And in Hyrsch- 
Jfelder v. Keyser, 59 Ala. 338, a sale of partnership property, 
made to a creditor by one partner without the knowledge or 
consent of the other, was sustained; Mannine, J., approv- 
ingly quoting from Collyer on Partnership that, “it is within 
the general scope of partnership authority to sell and dis- 
pose of all the partnership goods in the ordinary and regular 
course of business. He may sell the whole stock in trade at 
once by a single contract.” From these cases, upon which, 
no doubt, attorneys have advised their clients, and parties 
have acted, we must regard as settled law in this State, that a 


sale of all the goods of a mercantile partnership at once, is 
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in the course of trade, and a fair sale of all by a single con- 
tract by one partner is within the implied power incident to 
the relation. 

But just and open dealing between partners requires, that 
the co-partner, if conveniently accessible, and no sudden im- 
perative exigency arises, should be consulted, before one part- 
ner undertakes to sell the entire stock, either for cash or to a 
creditor, in respect to which each has equal right and author- 
ity. When the power is so exercised, the transaction is, at 
least, open to suspicions of undue advantage.—In Halstead v. 
Shepard, supra, itis said: “If, therefore, one partner under- 
takes to dispose of the partnership effects to the injury and 
wrong of the other partners, equity will interpose to grant 
relief; and if the purchasers of such effects take them with 
notice of such fraudulent intent on the partner making the 
sale, they will be considered as parties to the fraud, and liable 
in equity with the fraudulent partner to refund to the re- 
maining partners.” But, when the sale is bona fide, and no 
wrong or injury is done to the other partner, there is no 
ground on which to question the power. In case of a dispo- 
sition of the property, whereby wrong or injury results to the 
co-partner merely, the liability is to him; and while it may 
be, that the firm creditors may avail themselves thereof by a 
proper suit in equity, having for its objects, marshalling the 
assets of an insolvent partnership, and subrogation to the lien 
and equity of the co-partner, as to which we express no opin- 
ion, a single creditor can not make available at law such 
wrong, unless it also constitutes a legal wrong to himas a cred- 
itor; and can not successfully avoid a sale made by one part- 
ner, when such sale, if it had been made by the firm, would 
not have offended his rights, the other partner acquiescing 
therein by declining to enforce the liability to him. 

But though one partner may undertake to dispose of the® 
partnership property, the other partner is not powerless. He 
may, protect himself by forbidding or dissenting before the 
sale is completed. The authority thus to dispose of the Pe. 
erty rests on the rule, that each partner is the agent of the 
others when acting within the scope of the partnership, an 
implied: power incident tothe relation. The agency and the 
consequent implied power are revocable. hen such au- 
thority is prohibited or qualified by the articles of co-part- 
nership, and such stipulation is brought to the notice of the 
party dealing with the partner, or in the absence of such stip- 
ulation, due notice is given to such party, that the co-part- 
ner forbids or dissents—of the revocation of the agency before 
it is executed—-such sale is not the act of, nor binding on the 
firm.— Yeager v. Wallace, 57 Penn. St. 365 ; Leavitt v. Peck, 
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83 Conn. 124; Feighey v. Sponeberger, 5 W. and S. 564. If 
it be true, as to which there seems to be no dispute, that 
Cooper refused to sign the conveyance or consent to the sale, 
when requested, its validity depends on subsequent ratification 
or assent. 

In this connection may also be properly considered the 
contention of defendants, that the sale was conditional on 
Cooper’s assent. If it be true, as to which the evidence con- 
flicts, that Herrington refused to exercise his authority asa 
partner, and to make a sale without Cooper’s assent, then 
there was no valid sale unless such consent was obtained. 
Whether or not the sale was absolute or conditional, and if 
conditional, whether or not Cooper assented, are questions of 
fact. The consent may be expressed or implied. Neither of 
the partners was examined as to these material questions, not- 
withstanding the plaintiff, who made the transaction, posi- 
tively denied there was any condition. It was sought to over- 
come this denial by inferences to be drawn from circumstances. 
But whether the circumstances were sufficient or insuffi- 
cient to disprove the statement of the witness, and to 
establish a conditional sale, were questions for the jury, 
not for the court. The court erred in not instructing 
the jury, as requested by defendants, that they were an- 
thorized to censider, on the question of an absolute or condi- 
tional sale, and Cooper’s assent, all the circumstances occurring 
between the parties at the time, in connection with the testi- 
mony of the witness Bush, and the other evidence. While, it 
may be that if Cooper, after being fully and truly informed 
of the contents of the conveyance, and of the terms and char- 
acter of the transaction, surrendered possession of the store 
and the goods, recommended a clerk, and assigned to plain- 
tiffs the policies of insurance, this in law would be tantamount 
to a ratification and assent; the ascertainment of the facts 
should have been submitted to the jury. 

The goods having belonged to a & Herrington, the 
levy of the attachment was not wrongful and gave the plain- 
tiffs no cause of action, unless they acquired title to the goods ° 
by a purchase valid as against the creditors of Cooper & Her- 
rington, though the sale may not have been conditional, or it 
may have been ratified or assented to by Cooper. When it is 
shown that the attaching creditor’s debt antedates the sale or 
conveyance, the burden is on the grantee to prove payment of 
an adequate and valuable consideration ; in this case, the ex- 
istence and validity of the debt in part payment of which the 
goods were taken.— Hamilton v. Blackwell, 60 Ala. 545. Not- 
withstanding, as the validity and existence of the plaintiff's 
debt and the adequacy of the consideration were proved by the 
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witness Bush, and there was no conflicting evidence, a charge 
misplacing the burden of proof can not work injury, and will 
not of itself operate a reversal of the judgment. 

The measure of damages, there being no aggravating cir- 
cumstances, is the value of goods at the time they were taken, 
with interest to the day of the trial. There is no error in ex- 
cluding evidence of the value at the time of the trial. 

The attachment was levied before the sale of the goods to 
Bush & Finch. The goods were at the time of the seizure in 
the possession of plaintiffs; and if the taking was wrongful, 
the damage was done to them, and in them is the right of ac- 
tion. 

Reversed and remanded. 


Gassenheimer, Adm’r, v. Molton, eé al. 
Bill in Equity between Purchasers at Execution Sale. 


1. Sale under power in mortgage ; purchase by mortgagee at his own 
sale-—When lands are sold under a power contained in a mortgage, the 
sale cuts off the equity of redemption as effectually as a sale under a 
decree of foreclosure in equity, leaving in the mortgagor nothing but a 
statutory right of redemption; but, if the mortgagee Tecsnten the pur- 
chaser at his own sale under the mortgage, he thereby arms the mort- 
gagor with an option, if seasonably expressed, to disaffirm the sale, 
without regard to its fairness, or to the adequacy of the price; and 
when the sale is set aside, under bill filed within a reasonable time, 
the decree relates back to the day of the sale, and the parties are placed 
in statu quo as if no sale had been made, 

2. Sale of equity of redemption, under execution at law.—An equity of 
redemption in lands may be sold under execution at law against the 
mortgagor (Code, §3209), either before or after the law day and default, 
and whether the mortgagor or mortgagee is in possession. 

3. Same ; form of levy, and interest of purchaser.—A judgment cred- 
itor of the mortgagor may levy his execution on the equity of redemp- 
tion only, or on the land generally, not designating the interest of the 
mortgagor; the purchaser acquiring, iv the former case, only the equity 
of redemption, and being estopped to deny the validity of the mort- 
gage; and in the latter, the entire interest of the mortgagor, whether 
the mortgage is valid or invalid, paid or outstanding. 


Apprat from Montgomery Chancery Court. 

Heard before Hon. Jno. A. Fosrer. 

The original bill in this cause was filed on 2ist January, 
1886, by Simon Gassenheimer, administrator of the estate of 
Jacob Levy, deceased, against Marshall H. Molton and Mrs. A. 
A. Ware, the case made by the record, so far as essential to 
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this report, being substantially as follows: The complainant’s 
intestate, Jacob Levy, on 12th February, 1875, obtained a 
judgment in the City Court of Montgomery against the re- 
spondent, Mrs. A. A. Ware, for $678.40 ; on 26th May, 1875, 
execution was issued on said judgment, and regularly returned 
“no property found ;” and a number of a/zas executions were 
likewise issued and returned until April, 1876. In September, 
1884, execution was again issned on said judgment and was 
placed in the hands of the sheriff, and a series of alias execu- 
tions was regularly kept up, without the lapse of a term, until, 
in January, 1886, execution was again issued, placed in the 
hands of the sheriff, and levied by him on “ the equity of re- 
demption of Mrs. Ware, and on any interest she may have, 
subject to execution in the house and lot in the city of Mont- 
gomery, known as the Ware place,” describing it by location 
and boundaries. On 24th January, 1872, the said respondent, 
Mrs. A. A. Ware, executed a mortgage on said house and lot 
to Shemei Gresham, to secure a designated indebtedness, said 
mortgage containing a power of sale, on the maturity of the 
, debt, twelve months after the date of its execution, in the 
event of default in payment. On 17th October, 1881, default 
- having been made, the property was sold under the power of 
* sale, at which sale said Gresham bought, and immediately went 
into actual possession and continued in possession, claiming 
title to the premises under his purchase at the mortgage sale, 
at the time of the institution of Mrs. Ware’s suit for redemp- 
tion. | 

On the 21st February, 1882, Mrs. Ware filed her bill to set 
aside the sale and to be permitted to redeem, and offering to 
pay any balance which might be ascertained to be due Gresham ; 
alleging payment and the reception of rents by said Gresham, 
and submitting herself to the jurisdiction of the court for any 
decree foreclosing the mortgage. On 1st October, 1884, the 
Chancery Court rendered a decree in substantial accordance 
with the prayer of the bill, setting aside the sale by Gresham 
under the power in his mortgage and allowing Mrs. Ware to 
redeem. From this decree said Gresham appealed to this 
court, giving a supersedeas bond. The decree of the chan- 
cellor was affirmed in January, 1886; and “the case is still 
pending in the Chancery Court undetermined finally.” 

On the 15th December, 1870, the respondent, Marshall H. 
Molton, recovered a judgment in the Girenit Court against 
Robert Y. Ware for $3,090.00. Ware appealed to the Su- 
preme Court, giving a supersedeas bond, with Mrs. A. A. Ware 
as one of the sureties. On the 11th January, 1873, the judg- 
ment of the Circuit Court was affirmed, with damages. In 


May, 1884, no execution having issued on the judgment as 
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affirmed, scz. fa. was issued to revive it; and in July, 1884, the 
judgment was revived against Mrs. Ware alone, the said 
Robert Y. Ware having been discharged in bankruptey. On 
the 8th August, 1884, execution on this revived judgment was 
issued “and levied on the city lot in Montgomery, and not on 
any equity of redemption Mrs. Ware had in the same ;” and 
on the 1st Monday in October, 1884, it was sold by the sheriff 
and bought by the respondent, Marshall H. Molton, for the 
sum of $6,900.00 ; which satisfied said judgment and the exe- 
cution was so returned by the sheriff. The sheriff executed a 


deed to said Molton conveying to him “all the legal right, | 


title, interest and claim which the said Asenath A. Ware had 
and held in and to the foregoing described premises,” and this 
deed was duly placed upon record. The bill avers that, “at 
the time of said levy and sale, under said execution, said 
Gresham was in the actual possession, occupancy and control 
of said property under his purchase, as aforesaid, at said mort- 
gage sale, and that at said time said suit in the Chancery Court 
of Montgomery county, between the said Asenath A. Ware 
and the said Gresham was pending and wholly undetermined 
and that the same is now pending for the purpose of adjusting! 
the accounts between the parties.” It was further alleged in 
the bill that, “at the time of said levy and sale of said prop- 
erty under said execution ” the said Asenath A. Ware “had no 
interest in the said property subject to levy and sale under ex- 
ecution, her only interest then being her statutory right of re- 
demption ; and orator further charges, and here avers, that 
nothing whatever passed by said sale, and that the same was 
absolutely null and void for the further reason that at the time 
of said levy and sale under said execution the said property 
was in the actual possession, custody and control of said 
Gresham, under and by virtue of his purchase aforesaid at said 
mortgage sale.” The bill prayed that the sheriff's deed to Mol- 
ton be cancelled and annulled; that the priority of complain- 
ant’s execution over that in favor of said Molton be established ; 
and, in the event of a sale of the property to pay any part of 
the mortgage debt in favor of Gresham, and the payment into 
court of the proceeds of said sale, after satisfying said mort- 
gage debt, that the priority of complainant’s right therein be 
likewise established and declared. 

The complainant subsequently, on April 22d, 1886, amended 
his bill by adding as parties defendant Geo. F. Moore, Mary 
W. Molton, Thomas J. Molton, and the said Shemei Gresham. 
This amended bill (which the view of the case taken by the 
court renders it unnecessary to notice with particularity) 
averred, among other things, that on the 23d October, 1884, 
the said Mrs. A. A. Ware, ‘Marshall H. Molton, Mrs. Mary W. 
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Molton, and her husband, Thomas J. Molton, made an agree- 
ment, by which it was stipulated that, in the proceeds which 
might be left, after the payment of the balance due to said 
Gresham, whenever it was finally ascertained by the Chancery 
Court, said Marshall H. Molton should have 524 per cent., and 
that said Mary Molton should have 474 per cent. In said 
agreement the judgment of said Molton against Mrs. Ware is 
recited ; the revivor thereof, and the issue of execution thereon ; 
the levy and sale of the house and lot and its purchase by 
Marshall H. Molton ; that Mrs. Ware had appealed to the Su- 

reme Court to set aside said revived judgment ; and reciting 
urther that Mrs. Ware, on the 24th June, 1884, had conveyed 
the said house and lot to Mrs. Mary W. Molton; and that the 
agreement was designed as a settlement of the various matters 
without further litigation. It was also further agreed that the 
suit against Gresham should proceed to final determination, and 
the proceeds remaining, after the satisfaction of Gresham’s 
debt, were to be distributed as above stated. The said deed to 
Mary W. Molton, and the above agreement, are prayed to be 
declared fraudulent and void as to complainant ; and that the 
lien of complainant’s execution be declared to be prior and 
superior thereto. 

Upon final hearing, upon pleadings and testimony, the chan- 
cellor was of opinion that the complainant was not entitled to 
the relief prayed, and caused a decree to be entered dismissing 
his bill. This decree is here assigned as error. 


Joun Ginprat Winter, and Warts & Son, for appellant. 
Troy, Tompkins & Lonnon, and Gro. F. Moors, contra. 


CLOPTON, J.—Althongh by our rulings, the estate vests, 
at law, in the mortgagee freed from the condition annexed to 
the mortgage, after the law-day and default in performance, an 
equity of redemption still remains in the mortgagor. While a 
foreclosure under a power of sale contained in a mortgage as 
effectually cuts off the equity of redemption, as would a decree 
in a court of equity, leaving nothing in the mortgagor but a 
statutory right of redemption, when the mortgagee purchases 
at his own sale, he arms the mortgagor with an option, if sea- 
sonably expressed, to disaffirm the sale, without reference to 
its fairness, or the adequacy of the price.—Garland v. Wat- 
son, 74 Ala. 323. Mrs. Ware expressed her election to disaf- 
firm the sale made in October, 1881, by the mortgagee, at 
which he himself became the purchaser, by filing her bill, with- 
in a few months thereafter, to have it set aside, and to be per- 


mitted to tedeem. Until the avoidance of the sale, the equity 
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of redemption may be regarded as in abeyance; but the decree 
of the chancellor, rendered in August, 1883, declaring it void, 
and letting her in to redeem, related back to the time of the 
sale, and operated to place the equity of redemption in statu 
quo—to preserve a continuous éntirety, unbroken and uninter- 
rupted. On being declared void and vacated, the sale was with- 
out effect on the prior and existing equity or interests of the 
mortgagor. 

The decree was in full force and effect, not having been su- 
perseded, in October, 1884, when the mortgaged property was 
sold under the exection in favor of Marshall Moulton, and 
bought by him, and has so continued ever since. But it is 
contended, that as the law-day of the mortgage had passed, and 
the mortgagee was in possession at the time of the levy and 
sale, the equity of redemption was not subject to levy and sale 
under execution at law,—that under the statute, there can be no 
valid levy and sale after the law-day unless the mortgagor re- 
mains in the actual possession. The statute provides: “execn- 
tions may be levied on an equity of redemption in either land 
or personal property. When any interest less than the abso- 
lute title is sold the purchaser is subrogated tv all the rights of 
the defendant, and subject to all his disabilities.” Prior to and 
independent of the’statute, the*mortgagor’s possessory interest 
in personal property, when a certain ascertained possession for 
a detinite period, couid besold under execution, and when sold, 
earried with it, the equity of redemption. Also when the mort- 
gage conveyed lands, but the right of possession until default 
or some future definite period was reserved to the mortgagor, 
he had a valuable legal estate, which was subject to levy and 
sale under execution, and the purchaser acquired such legal title 
as will support ejectment.—//awkins v. May, 12 Ala. 673 ; 
Harbinson v. Harrell, 19 Ala. 753; Bernstein v. Humes, 
71 Ala. 260. The statute is not merely declaratory of these 
pre-existing rules. Its evident purpose is to subject to levy 
and sale a title or claim which would not otherwise be subject. 
We must therefore, give a field of operation other than when 
the mortgagor is in possession by right of possession. Prior to 
the siatute, when the possession of the mortgagor was waeey 
permissive, either before or after the law-day, he had no such 
interest as was subject to levy and sale under execution. Only. 
in a court of equity, could judgment creditors redeem, or com- 
pel a foreclosure of the mortgage, in order to subject to the 
payment of their judgments whatever surplus may remain after 
its satisfaction. The revious statute expressly declared, that 
the equitable title or claien to land should be liable to the pay- 
ment of debts by suits in chancery, and not otherwise. To 
avoid the delay and expense of a suit in equity, the statute in- 
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a, and subjects the equity of redemption to levy and sale 
under execution, and subrogates the purchaser to all the rights 
of the mortgagor.— Thompson v. Thornton, 21 Ala. 808 ; Love- 
lace v. Webb, 62 Ala. 271. In MceConeghy v. McCaw, 31 Ala. 
447, it was held, that the interest of the maker of an absolute bill 
of sale to aslave, but intended as security for a debt, is an equi- 
ty of redemption, coming within the letter of the statute, and 
can be sold under execution against him. The holder of the 
bill of sale was in possession, entitled to the slave’s services for 
the use of his money. But it is said, that the sheriff’s sale was 
before the law-day. Such fact does not appear in the report of 
the case, and is not stated, nor is any stress placed on it in the 
opinion; and if the fact is conceded, the ee of the deci- 
sion is, that the equity of redemption may be levied on and 
sold, notwithstanding the mortgagor is not in possession. The 
statute uses the general term, the equity of redemption, un- 
qualified by possession or otherwise—the right of the mort- 
gagor before the law-day, to defeat the passing of the absolute 
estate to the mortgagee by performance of the condition of de- 
feasance, and the right created by equity after the law-day, to 
call for a reconveyance by payment of the principal, interest, 
and costs, if any, without reference to the possession, whether in 
the mortgagee or mortgagor. Each comes within the letter of 
the statute, and there can be no sufficient reason, why either 
should be regarded as without its spirit. Any other construction 
would render the statute nugatory by leaving no field of cpera- 
tion. We, therefore, hold that Mrs. Ware had an equity of 
redemption, which could be sold under execution against her, 
at the time the property was levied on and sold. 

The levy having been made on the land, without being lim- 
ited to the interest of the mortgagor, it is further contended, 
that if the equity of redemption is subject to levy and sale, it 
should have been levied on eo nomine, and that a levy on the 
land does not operate to pass to the purchaser the equity of re- 
demption. Such is the rulingin Connecticut, but founded, as 
it seems, On the construction of statutory provisions. In Maine 
and Massachusetts it has been held, that the creditor may ex- 
tend Itis execution upon the whole estate, and such levy will pass 
the interest of the debtor, whatever it may be.—Littlefield ». 
- Cudworth, 15 Pick. 23; Brown. Clifford, 38 Me. 210; Free- 
man on Ex’ts. § 382. In Lovelace v. Webb, supra, cited and 
relied on by counsel, the Jevy was on the /and. After refer- 
ing to the purpose of the statute to benefit the mortgagor and 
his judgment creditors, it is said: “When the sale is made, 
however, it is of the equity of redemption, of no other or 
greater interest, and the statute in words expresses the legal 


consequence—the purchaser és subrogated to all the rights and 
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subject to the disabilities of the mortgagor.” No question arose 
as to fhe character of the levy, but the right of the purchaser 
to redeem from the mortgagee is maintained, which could only 
have been done on the principle that by the levy, sale and pur- 
chase, he acquired the equity of redemption. Under our stat- 
utes the execution creditor has the election to restrict the levy 
to the equity of redemption, or to levy on the laud. If re- 
stricted, the purchaser acquires no greater interest, than 
specially defined in the levy. He is estopped to dispute the 
validity of the incumbrance ; and if in fact there is no mort- 
age, though supposed and believed, there is no equity of re- 
, Soa Prey and no interest passes by the levy and sale; he can 
not take the entire estate unincumbered. But if he desires to 
contest the validity of the incumbrance, because it has been re- 
moved by payment and satisfaction, or otherwise, or because 
fraudulent, or on any other sufficient ground, he may cause his 
execution to be levied on the land, and a sale thereunder, will 
pass whatever interest the defendant may have—the equity of 
redemption, if there be a valid existing mortgage, the pur- 
chaser being subrogated to the rights of the mortgagor. The 
purchaser acquires all the estate of the defendant in execution, 
legal or equitable, subject to levy and sale ; the greater includes 
the less. The statutes were not intended to put the creditor 
to his election. Whether the sheriff’s deed, purporting to con- 
vey “all the legal right, title, and interest and claim” of Mrs. 
Ware, operates to convey the equity of redemption, is immate- 
rial. Molton, the purchaser, acquired an equity, which being 
prior in point of time, is superior to the equity of complainant. 
It is not shown, that there was any connection between the 
purchase of the equity of redemption, and the snbsequent ar- 
rangement with Mrs. Molton. They are independent of each 
other. No fraud is alleged or proved. Marshall Molton, hav- 
ing obtained the equity of redemption by a valid purchase, 
could make such disposition of it as he — deem proper, 
free from question by the creditors of Mrs. Ware, whose rights 
were not offended. He could have given it to Mrs. Molton if 
he chose, or used a part of the proceeds to compromise a claim 
to the property set up on her part, whether or not well found- 
ed, and to induce Mrs. Ware to prosecute her bill to settle the 
accounts between the mortgagee and herself as mortgagor seek- 
ing to redeem.— Micou v. National Bank, 104 U.S. 530. 
Affirmed. 
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Hill, Fontaine & Co. v. Helton. 
Action of Assumpsit Against Commission Merchants. 


1. Testimony of party as to transaction with, or statement by deceased 
person.—To disqualify a party from testifying as a witness, ‘‘ as to any 
transaction with, or statement by any deceased person, whose estate is 
interested in the result of the suit, or when such deceased person, at 
the time of such statement or transaction, acted in any representative 
or fiduciary relation whatsoever to the party against whom such testi- 
mony is offered ’’ (Code, § 3058), “‘ there must be an immediate conflict 
of interest involved in the issue to be tried—the effect of the evidence 
must be to diminish or enlarge the rights of the decedent’s estate.’’ 

2. Objections to evidence.—When evidence is correctly admitted, as 
offered, though objected to, the subsequent introduction of other evi- 
dence can not render that ruling erroneous, but another objection must 
be interposed, based on such additional evidence. 

3. Proof of agency.—The fact of agency may be proved by circum- 
stances, and may be inferred from previous employment in similar acts 
or transactions, or from acts of such nature and so continuous as to furnish 
a reasonable basis of inference that they were known to the principal, 
and that he would not have allowed the agent to so act without author- 
ity ; but the fact that the agent performed similar acts for other persons 
in the neighborhood, in and about the same business, does not authorize 
the inference that he was authorized to perform such acts as agent for 
plaintiff. 

4. Declarations of agent ; admissibility of, as evidence against princi- 
pal.—The declarations of an agent, made during the continuance of the 
agency, and while in the discharge of his duties as agent, respecting a 
transaction then depending, and so contemporaneous with the main 
fact as to constitute a part of the res gestx, are binding on the principal, 
and admissible as evidence against him; but this rule does not apply 
to declarations which are merely narrative of a past transaction, or 
which do not appear to relate to the subject of the particular agency. 

5. Extent of agent’s authority.—Authority to an agent to ship cotton, 
and forward the bills of lading to the consignees, does not include or 
imply authority to receive advances on the cotton from the consignees ; 

while authority to ship and sell may imply authority to receive the 
proceeds of sale, it does not confer authority to appropriate the pro- 
ceeds of sale to the payment of the agent’s individual debt. 

6. ..What constitutes payment of mortgage debt.—Where a creditor, 
taking a mortgage from his debtor, assumes the payment of a prior 
mortgage on the property, but suffers it to be sold under that mortgage, 
becomes.himself the purchaser at a sum sufficient to pay the debt, and 
pays the my me money; this is a substantial performance of his 
promise, the first mortgage being satisfied in full. 


Appgat from Jackson Cirenit Court. 
Tried before the Hon. James E. Coss. 
Pleasant H. Helton sued out an attachment against Hill, Fon- 
tipo & Co., commission merchants, residing’ in Memphis, 
OL. LXXX. 
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Tenn., and executed the same by the service of writs of gar- 
nishment on certain creditors of the defendants residing in 
Jackson county, Ala. The ‘eprys claimed of the defendants 
the proceeds of fourteen bales of cotton, sold by them on his 
account and which they failed to pay to him. The defendants 
appeared by counsel and defended the suit. The facts, as they 
appear in the record, are, that Helton brought fourteen bales 
of cotton to Stevenson, a station on the Memphis and Charles- 
ton railroad, in the winter of 1881-2, and delivered them to 
one Martin, the depot agent, with instructions to ship them in 
the name and for account of plaintiff, to Hill, Fontaine & Co., 
Memphis; that the cotton was so shipped, and its receipt ac- 
knowledged, as shown by the following letter, addressed to 
the agent of Helton, at Stevenson : 

“Mr. R. A. Caffey, Stevenson, Ala., Memphis, Tenn., June 

9th, 1882. 

“Dear sir: We have received yours of the 8th inst., and 
have to say that we have in our hands (14) fourteen bales of 
cotton, shipped to us by J. H. Martin, in the name of P. H. 
Helton. None of same has as yet been sold. 

“ Respectfully. Hill, Fontaine & Co.” 

The plaintiff testified on the trial of the cause, that at the 
time he delivered the cotton to Martin, he, plaintiff, requested 
Martin to ship the cotton to Hill, Fontaine & Co., and to 
write them that he, Helton, would instruct them when to sell, 
and not to sell till he, Helton, instructed them. Defendants 
objected to this part of plaintiff's testimony as violative of 
§ 3058 of the Code of 1876, the said Martin being dead, and 
moved to exclude it. The court allowed the witness to testify, 
and refused to exclude. In response to the demand of plain- 
tiff for the proceeds of this cotton, Hill, Fontaine & Co. 
claimed that they had paid the said Martin for it, with whom 
they had an account for money advanced by them to Martin 
on shipments of cotton made by him, and sought to show that 
Martin was the agent of the plaintiff to control the sale and 
proceeds of the cotton in controversy, by introducing evidence 
that other parties at Stevenson were accustomed to entrust the 
sale and management of the proceeds of their cotton to Mar- 
tin, and that defendants had been accustomed to settle with 
Martin. To this mode of establishing the agency of Martin 
to dispose of plaintiffs cotton, plaintiff objected, and the court 
sustained the objection. The defendants further sought to 
show that the plaintiff had been paid for the cotton in ques- 
tion, by Martin; and for this purpose offered a mortgage exe- 
cuted by Martin and his wife to R. A. Caffey, John P. Tim- 
berlake and the plaintiff, to secure an indebtedness of two 
thousand dollars to each of said parties, said mortgage bearing 
34 
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date May 30th, 1882, claiming that the two thousand dollars 
stated to be owing to the plaintiff, embraced the amount of 
the proceeds of the cotton Martin had shipped for him. This 
was denied by Helton, who introduced evidence to show the 
consideration of the mortgage debt. The defendants offered 
in evidence a number of letters, written by Martin, in refer- 
ence to this cotton, for the purpose of showing his agency of 
the plaintiff, but upon objection of plaintiff they were ex- 
eluded from the jiiry, whereupon the defendants excepted. 
The defendants asked the following written charges: 1. “If 
the jury find from the evidence that J. F. Martin was engaged 
in the business of shipping cotton, not as depot agent, and that 
Helton placed the fourteen bales of cotton in his possession 
and also placed in his possession or left with him the bills of 
lading for said cotton and that said cotton was shipped to Hill, 
Fontaine & Co., by J. F. Martin as Helton’s agent, and that 
the bills of lading were also sent by said Martin to Hill, Fon- 
taine & Co., and that said defendants, in good faith, and in ig- 
norance of the fact (if it be a fact) that Martin was not duly 
authorized to sell the cotton, advanced toe Martin the full value 
of the cotton, then their verdict must be for the defendants.” 
2. “If the jury find that J. F. Martin was the agent of P. H. 
Helton for the purpose of shipping and selling the fourteen 
bales of cotton, and that Hill, Paaiee & Co., paid Martin in 
full for said cotton, then their verdict must be for the defend- 
ants.” 3. “If Helton agreed, as part consideration of the 
mortgage that he, Helton, would pay his part of the Hurt 
mortgage, being a claim of seven hundred dollars, and that 
said Helton never paid said mortgage but suffered said mort- 
gage to be foreclosed, and bought the mortgaged land at the 
sale, this would not be a payment of the mortgage, and not a 
payment of the seven hundred dollars.” The court refused to 

ive each of these charges, and the defendants excepted. 

here was a verdict for the plaintiff, and the defendants take 
this appeal, assigning as error the various adverse rulings of 
the court upon questions of evidence excepted to, and the re- 
fusal to give the foregoing charges. 


D.'D. Suetsy, and R. W. Watxer, for appellants—1. The 
court erred in excluding the letters written by Martin while act- 
ing as agent for Helton, relating to this cotton, and tending to 
establish, by his admissions, that he had authority from Helton 
to control the sale of the cotton. Such admissions of the agent 
are binding on his principal —2 Wharton on Evidence, § 1173, 
note; 1 Gr. Ev. §§ 113-114; Danner v. Ins. Company, 77 Ala. 
188; Ala. G. S. Rd. Co. v. Hawk, 72 Ala. 117. 2. The ques- 
tion whether Martin was or was not Helton’s agent, to receive 
VoL. Lxxx. 
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pay for the cotton, was a fact for the determination of the 
jury, when sought to be established by parol proof.— Womack 
v. Reed, 63 Ala. 500. The plaintiff's theory was that he dealt 
with Martin only as depot agent. The defendants claimed, 
and sought to show, that he dealt with him as an agent engaged 
in the «heal of cotton, and with that purpose offered evi- 
dence that Martin was engaged in the shipment of cotton to 
commission merchants and acting as shipper and collector. 
This they were not permitted by the court to do.—Stephens’ 
Dig. Ev. p. 20 Art. 13. 3. Fontaine testified that Martin was 
engaged in the business of shipping cotton and getting ad- 
vances thereon, and controlling the shipments which were often 
in the names of third parties. This being in evidence it was 
competent to show by another witness a general knowledge of 
such dealing, in the neighborhood, as tending to trace notice 
thereof to Helton.—//odges Bros. v. Coleman, 76 Ala. 114; 
2 Brick. Dig. p. 847. 


J. E. Brown, and R. C. Bricker, contra.—The statute | 
(Code, 1876, § 3058) excludes a party from testifying to state- 
ments by, or transactions with, a person deceased, ae | in two 
contingencies ; first, when the estate of such deceased person 
is interested in the result of the suit; second, when, at the 
time of such statement or transaction such deceased person 
was acting in a representative or fiduciary relation to the part 
—_ whom such testimony is sought to be introduced. 
Neither of these contingencies exist in the present case. 
2. Before the acts, declarations or admissions of one profess- 
ing to be the agent or acting for another, can be received as 
evidence to affect the supposed principal, the authority or 
agency of the former must be shown aliunde ; it is not to be in- 
ferred from the acts, declarations or admissions.— W hart. Agen. 
§ 153; 1 Brick. Dig. 54-9; Wright v. Hvans, 53 Ala.103; Gal- 
breath v. Cole, 61 Ala. 139. That Martin blended with his relation 
of depot agent the business of shipping cotton as agent of planters 
shipping from the depot, and that the fact was notorious in the 
neighborhood, and known to Helton, had no tendency to prove 
that the plaintiff had entrusted him with the shipment of this cot- 
ton, or authorized him to receive the proceeds of its sale, or to 
apply the proceeds in the payment of his debt.—Visher v. 
Campbell, 9 Port. 210; Blevens v. Pope, 7 Ala. 371; Gran 
v. Cole, 8 Ala. 519. 3. One who deals with an agent is bound, 
at his peril, to ascertain the extent of his authority.—1 Brick. 
Dig. p. 55, § 35 ; Cummins v. Beaumont, 68 Ala. 204. 4. The 
authority to Martin to ship the cotton in the name of Helton, 
and for that purpose being entrusted with the bill of lading, 
showing the ownership of Helton, would not authorize the de- 
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fendants to advance Martin money and hold Helton’s cotton 
for such advance.— Zane v. Davis, 25 Ala. 335; Bott v. Me- 
Coy, 20 Ala. 578; Voss v. Robertson, 46 Ala. 483; Moore v. 
Robinson, 62 Ala. 537. 5. The mere possession of a bill of 
lading, not in any manner transferred or endorsed, is not evi- 
dence of the ownership of goods.—Lickbarrow v. Mason, 
1 Smith L. C. 1141 (Am. Note 1190); Voss v. Robertson, 
46 Ala. 483. 


CLOPTON, J.—The appellee brings this suit to recover 
the proceeds of cotton, which was sold by the appellants as 
commission merchants. There seems to be no controversy as 
to the ownership or sale of the cotton. The disputed question 
is, in what capacity did Johnson Martin, to whom defendants 
accounted for the proceeds, act—whether he shipped the cot- 
ton, merely as depot agent, or whether as agent of the plain- 
tiff under an arrangement between the defendant and Martin, 
by which they advanced him money to control the shipments 
of cotton ? 

The plaintiff was allowed, against the objection of defend- 
ants, to prove by his own testimony, the instructions in regard 
to the sale of the cotton, which he requested Martin to write 
the defendants, and his agreement to ship it accordingly. Mar- 
tin was dead at the time of the trial. The statute abrogates, 
in civil suits and proceedings, the common law rule, which ex- 
eludes a witness, because he is a party, or interested in the 
issne tried, with a limitation, “that neither party shall be al- 
lowed to testify against the other, as to any transaction with, 
or statement by, any deceased person whose estate is interested 
in the result of such suit, or when such deceased person, at the 
time of such statement or transaction, acted in any represen- 
tative or fiduciary relation whatsoever to the party against 
whom such testimony is sought to be introduced.”—Code, 
1876, § 3058. The purpose of the limitation is, to exclude a 
party to the transaction or statement from rendering it in his 
own interest after the death of the other party. It is not an 
interest in the judgment as evidence, which disqualifies a 
party as a witness ; but a direct and immediate conflict of in- 
terest involved in the issue to be tried. The effect of the 
evidence must be to diminish or enlarge the rights of the de- 
cedent’s estate. The presumption being in favor of compe- 
tency, itis incumbent on the party affirming the incompe- 
tency of the witness to show, that the testimony, songht to be 
introduced, falls within the statutory exclusion.—Ala. Gold 
Life Ins. Co. v. Sledge, 62 Ala. 566; Hendricks v. Kelly, 
64 Ala. 388; Dismukes v. Tolson, 67 Ala. 386. 

At the time the objection to the testimony was made and 
VoL. LXxx, 
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ruled on, it did not appear, nor was it proposed to show, that 
Martin’s estate had any interest in the result of the suit, or 
that he had sustained any representative or fiduciary relation 
to the defendants. We can not consider the evidence subse- 
quently introduced, for the purpose of putting the court in 
error as to a previous ruling, which was not erroneous when 
made, as the case then appeared. If it be conceded, that the 
incompetency of the plaintiff, to testify toa transaction with, 
or statement by Martin, was disclused by the evidence subse- 
quently introduced, the objection should have been made in 
the Cireuit Court by a motion to exclude, based on such evi- 
dence. It was not the duty of the court, ex mero motu, to ex- 
clude the testimony. 

Agency, like any other controvertible fact, may be proved 
by circumstances. It may be inferred from previous employ- 
ment in similar acts or transactions; or from acts of such 
nature, and so continuous, as to furnish a reasonable basis of 
inference, that they were known to the principal, and that he 
would not have allowed the agent so to act unless authorized. 
In such cases, the acts or transactions are admissible to prove 
agency. But in order to be relevant, the alleged principal 
must, in sume way, directly or indirecly, be connected with 
the circumstances. The agent must have assumed to repre- 
sent the principal, and to have preformed the acts in his name 
and on his hehalf) The testimony of the witness, Allison, 
tended to prove nothing more, than that Martin was engaged 
in the business of shipping the cotton of planters in the neigh- 
borhood of Stevenson other than the plaintiff, and receiving 
and controlling the proceeds, and that this was generally 
known. It is not pretended, that he had previously shipped 
or controlled any cotton, as agent of the plaintiff. From the 
facts, that Martin was engaged in the business of shipping 
cotton, separate from his duties of depot agent, and had con- 
trolled the cotton of other planters, it does not follow, and 
can not be reasonably inferred, that the plaintiff authorized 
him to ship and control the cotton in question as his agent. 
Acts done by Martin as the agent of other planters are not ad- 
missible and relevant to prove agency in the particular ship- 

ent of the plaintiff's cotton, in the absence of other evidence 
authority, express or implied from circumstances, furnishing 
a ground of reasonable inference of assent, adoption, or ac- 
quiescence.— Fisher v. Campbell, 9 Por. 220. 

The declarations and admissions of an agent are admissible 
against, and bind his principal, when made during the con- 
tinuance of the agency, and while in the discharge of his du- 
ties as such, respecting a transaction then depending, and so 
contemporaneous with the main fact, or subject of the agency, 
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as to constitute a part of the res gestw. “The rule admitting 
the declarations of an agent is founded upon the legal identity 
of the agent and the principal ; and therefore they bind only so 
far as there is authority to make them.” Declarations, mere 
narrations of past occurrences, are not admissible.-—Danner L. 
& N. Co. v. Stonewall Ins. Co., 77 Ala. 184; Whar. Ev. 
§ 1173; 1 Greenl. Ev. §§ 113, 114. Preliminary proof of 
authority to make the declarations is requisite to their admis- 
sibility and binding effect. The letters and written statements 
of Martin, offered by the defendants, are but his declarations. 
The evident purpose of their introduction was to show either 
the agency and the extent of authority, or a purchase of the 
cotton and payment thereof. They are not admissible for 
either purpose. Agency and the extent of authority must be 
established by evidegce, other than the acts and statements of 
the supposed agent. \ None of the letters or statements prima 
facie represent any transaction performed by Martin as agent 
of the plaintiff, and while in the discharge of his duties as 
such agent.) With two exceptions, none of them allude to the 
cotton in controversy ; and those, which make any reference 
to it are narratives of past occurrences, and declarations of a 
purchase and payment. They do not come within the rule of 
admissibility. 

By the first charge, the defendants requested the court to 
instruct the jury substantially, that they are exempted from 
liability to the plaintiff, if he placed the cotton and the bills of 
lading in the SE of Martin, and Martin shipped the 
cotton to the defendants, and sent them the bills of lading, and 
thereupon they in good faith and in ignorance of Martin’s 
want of authority to sell the cotton, advanced to him its value, 
thongh the extent of his authority was to ship, and send the 
bills of lading, to the defendants. We presume, the proposi- 
tion of the charge is founded on the principle, that on the 
facts stated, the defendants are bona fide purchasers without 
notice. Without considering the negotiable character of a 
bill of lading, or to what extent the doctrine of bona fide pur- 
chasers applies to such instrument, it suffices, that the bills of 
lading show on their face, that the cotton|was received from 
the plaintiff by Martin as agent, presum ptivel for transporta- 
tion, and was consigned to the defendants. kon possession 
of them, and their transmission by Martin to the defendants, 
under the circumstances, did not authorize them to infer, that 
he had any right to the cotton, or any authority to receive ad- 
vances onit. The bills of lading were forwarded to the de- 
fendants, who were the proper holders, and constituted their 
authority to receive the cotton. Inquiry into the true charac- 


ter of the transaction is not precluded, because they may have 
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ignorantly and in good faith advanced money to Martin.— Pol- 
lard v. Vinton, 105 U.S. 7. The instruction, however, does 
not rest the exemption from liability on apparent ownership 
arising from possession, but on the ground of an agency to 
ship, and forward the bills of lading. In this respect, the 
charge ignores the settled rule, that mere ignorance of want 
of authority is not sufficient to protect a party dealing with an 
agent, though he may have innocently paid value. He is 
bound at his peril to ascertain the extent of authority. / Agency 
to ship the cotton, and forward the bills of lading to the con- 
signees, does not purport to carry authority to receive advan- 
ces on the cotton. Such agency and the authority of the 
agent terminate, when,the cotton is shipped and the bills of 
lading are forwarded. / 

Theonly mode, in which it is claimed that defendants paid 
Martin for the cotton is, by crediting the proceeds of sale in 
his account for money advanced on this and other cotton to 
enable him to control shipments. While an agency to ship 
and sell may imply authority to receive the proceeds of sale, it 
will not extend to authority to appropriate such proceeds to 
the payment of an individual indebteduess of the agent. The 
jury might have inferred from the second charge requested by 
the defendants, when referred to the evidence, that a payment 
insuch manner would bind the plaintiff. The charge is caleu- 
lated to mislead. 

The third charge is abstract, and asserts an incorrect propo- 
sition of law. Though the plaintiff may have agreed, as part 
consideration of the mortgage executed in May, 1882, by Mar- 
tin, to pay a mortgage to Hurst, which was a prior incum- 
brance on the property, a branch of such agreement would not 
constitute a valid defence to the present suit. If the plain- 
tiff, instead of a voluntary payment of the mortgage debt to 
Hurst, suffered a foreclosure for some real or supposed neces- 
sity to protect and quiet his title, and purchased the property 
at the foreclosure sale for an amount sifticient to pay the debt, 
and paid the purchase money, the debt is discharged and the 
mortgage satisfied—there is a substantial performance of the 
agreement. The mortgagor’s equity of redemption under the 
second mortgage would not be defeated or impaired. 
Affirmed. 
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McDevitt v. Lambert. 
Statutory Action for Unlawful Detainer. 


1. Stipulation in lease for continuance of possession after expiration of 
term.—When a written lease contains a stipulation, that the lessee may, 
after the expiration of the term, ‘“‘continue to occupy by the month,” 
but does not bind him to do so, each party has an equal right, after the 
expiration of the term, to put an end to the tenancy by the month, by 
giving reasonable notice. 

2. What is reasqnable notice.—In the absence of statutory regulations, 
if a lease contains no provision as to the notice necessary to put an end 
to the tenancy, reasonable and sufficient notice is ‘‘the interval between 
the times of payment of rent, or the length of time by which the letting 
was first measured ;’’ and when the tenancy is by the month, a month’s 
notice must be given. 

3. Specific objection to evidence.—An objection to the admission of evi- 
dence, on a single specified ground, is a waiver of all other grounds of 
objection. 

4. Statutory notice, or demand in writing.—The statutory notice, or 
demand in writing, which is necessary to the maintenance of an action 
of unlawful detainer (Code, § 3697), is distinct from the notice which, 
in case of a tenancy by the month, is necessary to put an end to the 
tenancy, and terminate the defendant’s rightful possession; and this 
statutory notice can not be given while the defendant is in rightful pos- 
session. 





Aprrat from the Circuit Court of Madison. 

Tried before the Hon. H. C. Speake. 

This was a statutory action for the unlawful detainer of cer- 
tain realty in the city of Huntsville, commenced in a justice’s 
court on the Ist April, 1882, by Jno. F. McDevitt and wife 
against John and Benjamin Lambert, and removed by appeal, 
at the instance of the defendants, into the Cireuit Court. The 
premises in controversy, consisting of a warehouse and other 
property, were, by a written instrament which was introduced 
in evidence and is copied into the bill of exceptions, leased by 
the appellants to said J. and B. Lambert for the term of “two 
years from the first day of March, 1880.” This instrument con- 
tained a stipulation which provided that, in certain contingen- 
cies, the said J. and B. Lambert “might continue,” after the ex- 
piration of the term of two years, “to occupy by the month.” 

As shown by the bill of exceptions, the appellant, the said 
McDevitt, as a witness in his own behalf, testified that “some- 
time in the month of March, 1882, the exact day of which wit- 
ness did not remember, he notified defendants verbally that he 


wanted them to quit the premises and turn them over to wit- 
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ness, that witness would not let them occupy the same any 
longer; and that one of the defendants, or both, told witness, 
that they claimed the right under the lease to occupy the 
premises and that they would not get out, but would hold. pos- 
session of the premises as long as they pleased—and that the 
defendants did occupy the said premises thereafter for about 
two years.” The witness further testified that about ten days 
before the Ist day of April, 1882, he served a written 
notice on the defendants demanding that the premises be va- 
eated and surrendered to him on said Ist day of April, 1882 ; 
but that defendants refused to comply with the demand for 
possession and continued in the occupancy of said premises. 
Thereupon, as further shown by the bill of exceptions, the de- 
fendants moved the court “to exclude all the testimony offered 
by plaintiff showing, or tending to show, notice or demand in 
writing made by the plaintiffs on defendants to quit and sur- 
render the possession of the premises sued for, because the 
proof showed that the notice was given before the lease had 
expired, and while the defendant had the lawful right to retain 
possession of the premises sued for.” The court granted the 
motion and excluded said testimony, and the plaintiffs there- 
upon took a non-suit with a bill of exceptions. 

The ruling of the court above noted is here assigned as error. 


L. W. Day, for appellants.—(1). Notice to quit at the 
common law was as a rule required to be given while the lessee 
was in and entitled to possession, as its office was to terminate 
a tenancy at will. If there was no tenancy at will, no notice 
was given or required.— Caffin v. Lant, 2 Pick. 70; Elliott v. 
Stone, 1 Gray 571; Prindle v. Anderson, 19 Wend. 391; 
Wade on Notice, § 611; Walker v. Sharpe, 14 Allen 48. (2). 
The tenaney in question, from month to month, even if so en- 
tered upon, was no more than a tenancy at will.—1 Washb. 
Real Prop. 370, 371, 375, n. 23-26; Collins v. Johnson, 
57 Ala. 304. (3). Appellants had the right to terminate the 
lease and did so as shown by the proof, even if the monthly 
tenancy had lawfully begun to run.—1 Washb. Real Prop. m. 
p. 872, $$ 8, 9, 10, pp. 398, 399, 400 and n.; Cook v. Cook, 
28 Ala. 660; Hillis v. Paige,1 Pick. 43; Rising v. Stannard, 
17 Mass. 282; 1 Greenleaf Cruise Dig. m. p. 244, §§ 12, 13; 
Lomax v. Spear, 51 Ala. 532. (4). Appellants had the right 
to limit their consent to the tenancy of the premises by the ap- 
pellees in the month of March to the mere matter of removing 
“machinery and traps.” This would be no recognition of a 
tenancy for that month.—Wade on Notice, § 601; Doyle v. 
Gibbs, 6 Lans. (N. Y.) 180; 1 Wash. Real Prop. m. p. 385, § 
11. (5). Appellants declined to recognize any tenancy by re- 
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fusing to receive rents.—Prindle v. Anderson, 19 Wend. 391; 
Logan v. Hinson, 8 Serg. & Rawle. 459. (6). The court 
erred in holding that this snit was prematurely brought. Every 
requisite of notice had been met.—Spear & Thomason v. Lo- 
max, 42 Ala. 576; Logan v. Herron, 8 Serg. & Rawle. at p. 
465. 


[Dec. Term, 


D. D. Suetsy, contra.—(1). A demand made before the ex- 
piration of the tenant’s possessory interest, would be merely a 
notice that a demand would be made after its termination. If 
the statute, Code of 1876, § 3697, be construed differently, it 
could in practice be abrogated by putting in every lease a writ- 
ten demand, and acknowledgment of notice of such demand ; 
because if such demand can be made ten days before the ter- 
mination of the possessory interest, it can be made at the begin- 
ning of the lease. (2). As defendants were holding over by 
the month, they were entitled to a month’s notice to terminate 
the tenancy.— Prindle v. Anderson, 19 Barbour (N. Y.) 391. 
And after the termination of the possessory interest, the statu- 
tory notice should have been given before suit brought. 


STONE, C. J.—McDevitt and wife let the premises in 
controversy to Lamberts, by a definite contract of lease for two 
years, to expire the last day of February, 1882. The agreed 
rental was payable monthly. The lease contained this further 
clause: “It is also agreed, that in case the party of the first 
part does not dispose of the property, at the time of expiration 
of lease, the party of the second part may continue to occupy 
by the month, by complying with the above agreement.” There 
being, under this agreement, no binding obligation resting on 
Lamberts to continue the tenancy any longer than they chose, 
after March 1, 1882—a mere privilege—the lessors were armed 
with an equal right to terminate it, whenever they elected to 
do so. One contracting party not being bound for any definite 
term, the law secures to the other the same privilege of putting 
an end to the tenancy, with or without a reason. And from 
and after the end of the two years—February 28, 1882—the 
relation of the parties became that of a tanancy by the month, 
which either the landlord or tenant could put an end to by 
giving reasonable notice.—1 Coke Inst.55 a; Cheever v. Pear- 
son, 16 Pick. 266; Doe v. Richards, 4 Ind. 374; 1 Washb. 
Real Prop. *371; 1 Greenl. Crusie *243; Jackson v. Deyo, 
1 Johns. 417; PAzdlips v. Covert, 7 Johns. 1; 4 Kent Com. 
*112; Collins v. Johnson, 57 Ala. 304; Taylor Landlord & 
Tenant, 7th ed. § 466; Anderson v. Prindle, 23 Wend. 616 ; 
Cook v. Cook, 28 Ala. 660. 

The plaintiff offered to prove that, about the twentieth of 
VoL. LXxx. 
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March, 1882, he served a written notice on defendants to quit 
the possession of the premises on the last day of that month. 
The purpose of this notice was to terminate the tenancy with 
that month. This testimony was objected to by the defend- 
ants, on the express ground that “the proof showed that the 
notice was given before the lease had expired, and while the 
defendants had the lawful right to retain possession of the 
premises sued for.” The ground of objection being specified, 
this was a waiver of all objections, if any existed.—1 Brick. 
Dig. 887 § 1194; yt veces v. Wheeler, 78 Ala. 167. 

After February 28, 1882,—the termination of the two years 
for which the lease makes absolute provision—the tenants were 
not, by mere force of the contract under which they entered, 
tort-feasors, or tenants holding over. They were, by the very 
letter of their contract, in rightful possession as tenants from 
month to month. This tenancy, as we have seen, either party 
could put an end to by giving proper notice. Whatis reasonable 
or proper notice in such conditions? We have, in this State, 
no statute bearing on the question, and the contract of lease 
under which defendants entered is silent on the subject. Speak- 
ing of what is reasonable notice in such cases, Washburn, Vol. 
1, Real Prop. *380, says: “It is generally true that it will be 
sutticient if it be equal to the interval between the times of pay- 
ment of rent, or the length of time by which the letting was 
first measured, as by the quarter, month, or week.” This prin- 
ciple is supported by the following authorities, while we find 
nothing opposed to it.—Taylor, Landl. & Ten. §§ 466, 7; Wade 
on Notice § 611; Doe v. Hazell, 1 Esp. 94; Right v. Darby, 
i T. R. 162; Doe v. Raffan, 6 Esp. 4; Doe v. Scott, 6 Bing. 
362; Prindle v. Anderson, 19 Wend. 321; s. c., 23 Jd. 616; 
Greene v. Sinclair, 52 Mo. 327; Waiker v. Sharpe, 14 Allen 
43; Pickett v. Ritter, 16 Il. 96; Warner v. Hale, 65 Ill. 385; 
Huyser v, Chase, 13 Mich. 152; Woodrow v. Michael, Lb. 
190; Logan v. Herron, 8 Serg. & R. 459; Caffin v. Lant, 
2 Pick. 70. We feel bound to hold that a month’s notice 
should have been given in this case to terminate the lease. 

The present suit is unlawful detainer, commenced April 1, 
1882,—-the day succeeding the one fixed by the notice as the 
termination of the lease. The notice, according to the only 
testimony bearing on the question, had been given about 
ten days before that time; much less than a month, the time 
required by the rule. The testimony offered and rejected did 
not tend to prove a termination of the lease, so as to uphold 
the present suit. And as that was the only purpose for which 

it could have been legal evidence, if the Circuit Court erred in 
rejecting it on the ground stated, it was error without injury. 
Testimony which does not tend to prove any material fact in- 

















540 SUPREME COURT (Dec. Term, 
{McDevitt v. Lambert.) 


volved in the issue, is irrelevant, and should not be admitted. 
And if admitted, the court commits no error by subsequently 
ruling it out.—1 Brick. Dig. 109 §§ 79, 85; 3 Jd. 405 §& 
20, 22. 

The present action, it will be remembered, is for unlawful 
detainer—a statutory action—which must be prosecuted, in the 
first instance, before a justice of the peace. “An unlawful de- 
tainer is where one who has lawfully entered into possession of 
lands or tenements, after the termination of his possessory 
interest, refuses, on demand in writing, to deliver the posses- 
sion thereof tu any one lawfully entitled thereto, his agent or 
attorney.”-—Code of 1876, § 3697. The notice here referred 
to is not the notice to terminate a lease, which we have been 
considering. The notice to terminate can, in the nature of 
things, be necessary or proper, only while the tenant is in 
possession under a lease, express or implied. If he is a mere 
intruder or trespasser, he is not entitled to notice to quit. 
Forcible entry and detainer isthe proper remedy for evicting 
such trespasser. When, however, as in this case, the entry 
is lawful, and the tenancy continues by the terms of the con- 
tract until properly terminated by notice to quit, that notice, in 
the very nature of things, must be given before the lease ex- 
pires, and while the defendant has the lawful right to retain 
possession. This, because in a tenancy from month to month, 
the tenant has the lawful mght to retain possession, and his lease 
does not expire, until it is terminated by a proper notice to quit, 
as we have stated above. The notice for which section 3697 
makes provision is an entirely distinct proceeding, but is, never- 
theless, a necessary constituent of our statutory unlawful de- 
tainer. The one notice has for its object the termination of an 
existing lease, which, in the absence of such notice, will sanc- 
tion and justify the tenant’s continued possession. This can — 
only be necessary when, in its absence, the tenant has the law- 
ful right to retain possession. The other can be given only 
after the termination of the possessory interest; and in all 
cases where there has been a previous lawful possessory inter- 
est, and the wrong consists in holding over without authority, 
this notice is one of the necessary constituents of the statutory 
tort, known as unlawful detainer.—Code, § 3697. Without such 
notice, the summary jurisdiction of a justice of the peace does 
not attach. So, in cases like this, it would seem two notices 
are necessary. 

In the motion made in this case to exclude proof of the 
notice from the jury, and in the stated ground on which its ex- 
clusion was moved, it appears to have been dealt with as the 
notice for which § 3697 of the Code makes provision. That, 


we have seen, was an error. It was, however, as we have shown 
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above, an error without injury; for, in no sense, did the testi- 
mony offered tend to prove either of the notices which appear 


to have been necessary to the maintenance of this action. 
Afttirmed. : 


Toney v. Spragins. 
Bill in Kquity to Enforce Testamentary Charge on Lands. 


1. Testamentary charge on lands construed, as to extent charged.—W here 
the testator, owning an undivided two-thirds interest in fee in a tract 
of land, by devise from his deceased wife, and an estate per autre vie 
in the other third, by purchase of the dower interest of his mother-in- 
law, provided that his mother-in-law should have a comfortable sup- 
port out of his estate, specially charging it on the lands, and describing 
them as ‘‘ the lands devised to me by my deceased wife ;’’ devised the 
lands, subject to said charge, to his wife’s sister for life, and then 
charged ‘‘ the reversion of said lands”’ after her death with the pay- 
ment of $3,000 to his personal representative, for the benefit of his 
estate ; held, that while the charge for the support of the mother-in-law 
might extend to the testator’s entire interest in the land, the charge of 
$3,000 was restricted to his undivided two-thirds interest in the fee. 

2. Limitation of suit by assignee in bankruptcy ; fraudulent conceal- 
ment.—When an assignee in bankruptcy files a bill (or cross-bill) in 
equity, for the purpose of enforcing aright or claim which had accrued 
more than two years previously, a general averment of fraudulent con- 
cealment is not sufficient to avoid the statutory bar (U. 8. Rev. Stat., 
§ 5057): he must aver the facts constituting such fraudulent conceal- 
ment, and show how or when he first came to a knowledge of the facts 
which put him on inquiry. 


AppraL from the Chancery Court of Madison. 

Heard before the Hon. S. K. McSpappen. 

This was a bill in equity, exhibited on the 5th September, 
1884, by R. E. Spragins, administrator de bonis non, with 
the will annexed of Samuel W. Coons, deceased, against Caleb, 
Mildred and John Toney, Nina Barclay Humpe, Geo. 
Humpe, Jr., and Alma Barclay. The facts disclosed by the 
record, as between the original parties to the cause, and the 
object and purpose of the bill, are stated in the opinion. | 

Alfred F. Barclay, as the assignee in bankruptcy of Ander- 
son M. Barclay, intervened by petition, praying to be made a 
party defendant, and on the 28th of May, 1885, filed an an- 
swer which he prayed to be taken and treated as a cross-bill, 
averring that said Anderson M. Barclay was duly adjudged a 
bankrupt on February 20, 1868, one A. W. Smith being ap- 
pointed his assignee ; that some years before the filing of the 
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answer and cross-bill said Smith departed this life, and there- 
upon, in April, 1885, said A. F. Saray was appointed assignee 
in his place and stead ; that “upon the death of said Clarissa 
H. Toney on September 22, 1882, the bankrupt estate of said 
Anderson M. Barclay, as the owner of an undivided one-third 
interest in the remainder or reversion of said section nine, be- 
came entitled to the possession and enjoyment of said one- 
third interest ;’ that during the occupancy and possession by 
said Samuel W. Coons of the land in question he, said Coons, 
“ during all this time, frandulently concealed from the assignee 
in bankruptey of said Anderson M. Barclay the one-third in- 
terest of said bankrupt estate in the reversion or remainder in 
said lands ; that by reason of said fraudulent concealment, said 
interest was not known to said assignee of said bankrupt estate, 
or to any one who could act therefor, until less than one year 
before the filing of this answer.” The prayer of the cross- 
bill was for a decree establishing said Alfred F. Barclay’s 
right, as such assignee, to a one-third interest in said section 
nine ; and upon a partition and division of said section under 
the direction and decree of the court, that “one full and equal 
one-third share, or part thereof, may be allotted and conveyed 
to your orator as such assignee,” &c. The complainant de- 
murred to the cross-bil!; assigning, among numerous other 
grounds of demurrer, that “said cross-bill does not aver and. 
set out the facts constituting the alleged fraudulent conceal- 
ment of the alleged right and title set up in said cross-bill ; 
but only avers that there was a fraudulent concealment of such 
rights and title ; said cross-bill shows that said claim is barred 
by the statute of limitations of two years (Revised Statutes U. 
S. 5057) in showing that A. W. Smith was appointed assignee 
in 1868, and in showing that the life estate of Clarissa Toney 
terminated Sept. 22, 1882.” The chancellor sustained the de- 
murrer, holding that said Barclay, as assignee, was barred by 
the statute ; and caused a decree to be entered in accordance 
with the prayer of complainant’s bill, granting the relief 
prayed as to all the lands in question. 

he overruling of the demurrer, and the final decree of the 
court in not limiting the enforcement of the charge or lien to 
two undivided thirds of the land, are here assigned by said 
Barclay, and his co-respondents, respectively, as error. 


R. W. Watker, for A. F. Barclay, assignee, &c. 


Cazaniss & Warp, for Caleb Toney, George E. Kumpe, et al., 
cited the following authorities: 74 Ala. 122; /b. 162; 70 Ala. 
46; 2 Smith’s Lead. Cas. 752; Taylor on Landlord and Ten- 
ant, 540, § 629; Hoffman v. Hoffman,'26 Ala. 535. . 
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D. D. Suetsy and R. E. Spraerms, contra.—(1.) The will, 
by its terms, makes the charge upon all the land, excepting no 
undivided part of it. The fact that the will is so framed, con- 
nected with the proof of the testator’s possession, shows that 
he claimed not only the life estate of Clarissa H. Toney, but 
the entire reversion. The testator’s possession, the failure of 
Matilda W. Barclay and her husband, and the assignee of the 
latter, to assert any claim to this property, is a recognition on 
their part of the testator’s right to it. It is sufficient for the 
purposes of this case if the appellee shows a title in the testator 
superior to the adverse titles set up in defense. (2.) The de- 
murrer to the cross-bill was properly sustained.—Blumenstiel’s 
Bankruptey, p. 238, and authorities there cited; vans v. 
Richardson, 76 Ala. 329; Mohr v. Lemle, 69 Ala. 180; R.S. 
of U.S., § 5057; James v. James, 55 Ala. 526; Badger v. 
Badger, 2 Wallace, 87. 


CLOPTON, J.—The first item of the will of Samuel Coons 
provides, out of his estate, a comfortable support for his 
mother-in-law, Clarissa H. Toney, during her life, and specially 
charges land specifically described as being the lands devised 
to him by his deceased wife, and composed of Section 9, Town- 
ship 5, Range 2 West, with such support. The second and third 
items are as follows : 

“2. Subject to said charge for the support of my mother- 
in-law, I devise said lands to Mildred A. Barclay during her 
natural life. 

“3. I charge the reversion of said lands after the death of 
said Mildred A. Barclay with the payment of three thousand 
dollars, with interest from my death, payable at the death of 
said Mildred A. Barclay to my waaeiadl representatives for the 
benefit of my estate, or the legatees or distributees thereof.” 

By the fourth item, the lands are devised, subject to the 
charge for three thousand dollars, after the death of Mildred 
A. Barclay, to her children then living, the descendants of any 
deceased child to take the share such child would have taken 
if living. The bill is brought by appellee as administrator de 
bonis non with the will annexed of Samuel Coons; and its 
purpose is to enforce the charge on the entire land for the pay- 
ment of the three thousand dollars with interest. It alleges, 
and proceeds on the theory, that Coons, the testator, was seized 
and possessed, and had the right to dispose of, the entire land. 
It is admitted, that he owned in absolute right an undivided 
two-thirds interest, but the defendants insist, that as to the 
other one-third he only had an estate for the life of Clarissa 
Toney, which has terminated. The controversy extends only 
to this one-third interest. The chancellor decreed, that the 
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entire land was subject, and ordered its sale for the payment 
of the sum charged with interest from the death of the testator. 

Harris Toney, who died in 1843, was at the time of his 
death seized and possessed of a large tract of land, which in- 
cluded the land involved in this suit, leaving surviving him 
his wife, Clarissa Toney, and four children, Martha E. Coons, 
wife of the testator, Mildred A. Kumpe, Matilda Toney, and 
Charles Toney. By decree of the Probate Court, March 1, 
1844, the land in controversy was assigned to Clarissa Toney, 
as her dower in the real estate. In January, 1860, she con- 
veyed her life estate in the land to Coons, the testator. Charles 
Toney died intestate, about 1848, never having married, and 
leaving his three sisters as his only heirs at law. Matilda mar- 

ried Anderson Barclay, and died in 1853, leaving a will, by 
which she gave all her property, right and interests of every 
kind to her husband. After the death of Matilda, Mildred 
married Anderson Barclay, and died in 1884. Martha Coons, 
who died during the life-time of her mother, acquired by con- 
veyance Mildred’s one-third interest in the reversion and de- 
vised that and her own one-third to Samuel Coons. Anderson 
Barclay is also dead, but at what time he died does not appear. 
He was adjudged a bankrupt in February, 1868, and in April 
following, A. W. Smith was appointed assignee of his estate. 
Smith having died, Alfred T. Barclay was appointed assignee 
in April, 1885. Samuel Coons died in December, 1877, having 
executed his will on the 26th day of the preceding April ; and 
Clarissa Toney died in September, 1882. 

The first question to be considered is, did the testator intend 
to charge the entire land, or only his reversionary interest with 
the payment of the three thousand dollars? We have stated 
the facts particularly and in detail for the reason, that the 
ascertainment of the intention of the testator requires that the 
will shall be interpreted in the light of the surrounding facts 
and circumstances, to which intention, when ascertained, effect 
must be given. The record does not disclose, that the testator 
ever acquired the one-third interest in the reversion of Matilda 
Barclay. At the time he made his will, he owned an estate in 
the entire land for the life of Clarissa Toney, and an undivided 
two-thirds share of the reversion. 

In a judicial interpretation of the will, and ascertainment of 
the real-intent the court will act on the presumption, that the 
testator intends only to charge what belongs to him. When 
the testator owns a partial or future interest in the property 
devised, the established rule is, that the courts will strongly 
lean in favor of a construction, which shows an intent to give 
only the interest, of which he has the power of disposition, 


and with which he is authorized to deal by virtue of his own 
VoL. Lxxx. 
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rights; and will require clear and unambiguous expression, 
expressly or by clear and manifest implication, of an intent to 
devise the entire property. To compel an election, it’ must 
satisfactorily appear, that the testator attempted to dispose of 
what he did notown. The language of the will must be such 
as necessarily describes and includes the entirety of the prop- 
erty, in which he has only an undivided share, or a partial or 
future interest. If the expressions of the will are ambiguous 
or doubtful, and the court can not determine that it was mani- 
festly the intention to dispose of property not the testator’s 
own, the prima facie presumption will prevail.—In 1 Pom. 
Eq. Jur. § 473, the learned author says: “ Whenever, how- 
ever, the subject matter, upon which the instrument operates, 
is something in which the donor himself has a partial interest, 
and the donee has also a partial interest in it, or the residue of ° 
the property in it, and the language of donation is suscepti- 
ble of a construction which would confine it to this partial in- 
terest of the donor, it is plain that a judicial interpretation is 
needed to ascertain the real intent. Under these cireum- 
stances, whenever the testator or other donor has a partial in- 
terest in the property dealt with, it is well settled, that the 
courts will lean most strongly—as far as possible, it has been 
said—in favor of an interpretation which will confine his dis-- 
position to this his own interest, an interpretation which will 
show an intention on his part to deal only by way of gift with 
this partial interest which he holds.” If therefore, in view of 
the facts, and the condition of the title, the will can reason- 
ably be so interpreted as to express an intention to charge only 
his undivided share of the reversion, such interpretation must 
be given.— Havens v. Sackett, 15 N. Y. 365; Birmingham v. 
Kinoan, 2 Sch. & Lef. 444; 1 Pom. Eq. Jur. $§ 488, 489. 
Jonstruing the will by these rules, and reading it in the 
light of the title held by the testator, and from whom and 
how derived, it does not appear that he intended or attempted 
to charge any interest, other than his own. After providing 
out of his estate a support for his mother-in-law by the first 
item of the will, such support is specially charged upon lands 
specifically described. The description by section, township, 
and range, if standing alone, may be sufticiently comprehen- 
sive to embrace the entire section, and the entire interest in the 
land: but it is limited, explained, and qualified by the specific 
and restrictive description, immediately preceeding.—“ bein 
the lands devised to me by my deceased wife, Martha E. Coons.” 
The only land or interest in land devised tohim by Martha E. 
Coons is an undivided two-thirds share of the reversion. The 
special charge upon the land, for the support of the mother- 
in-law, connected with the general provision, that such support 
35 
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shall be provided out of his estate, may operate to charge the 
entire estate; and as the testator owned the life estate, the 
special charge may extend to the entirety of an undivided two- 
thirds interest. But in providing for the security of the pay- 
ment of three thousand dollars, different language is used, and 
a charge is made specifically on “the reversion of said lands,” 
without other or further description than as given in the first 
item. What reversion? Where the testator employs words of 
general description, and has a partial interest, to which the 
disposing language may reasonably apply, the prima facie 
presumption as to his intent will govern. The principle is, 
where the disposing words can be applied and confined to the 
interest which the testator possessed, and the will does not 
necessarily and clearly purport to give the entirety, the courts 
will so apply and confine them. The same principle applies, 
where the testator owns an undivided share, and there is a des- 
cription restricting the property devised to his interest fol- 
lowed by a more comprehensive description. The estate de- 
vised tv the testator was an estate in reversion. The charge 
for the payment of the three thousand dollars may be applied 
and contined to this estate in reversion upon a fair reading of 
the will and without violence to its purpose. Such appears to 
have been the real intent of the testator as extracted from all 
the provisions and dispositions of the will¥ But, if it were 
ambiguons or doubtful, the interpretation would be the same. 

2. More than two years had expired from the death of Clar- 
issa Toney before the assignee in bankruptcy was admitted a 
party defendant, and the filing of his cross-bill. If at this 
time the statute of limitations has operated a bar, it is as avail- 
able to the defendants, as if the cross-bill were a new and in- 
dependent suit. The claim of the assignee is barred by the 
statute of limitations of two years as to the parties claiming 
adversely.—Rev. Statutes U. S. § 5057; Mohr v. Lamb, 69 
Ala. 180; Evans v. Richardson, 76 Ala. 329; Blumenstiel 
on Bankruptcy, 238. The averments of the cross-bill are in- 
sufficient to relieve the assignee from the imputation of un- 
reasonable delay. It is not shown how or when he first came 
to a knowledge of facts which would put him on inquiry; and 
no facts constituting fraudulent concealment are averred. 
James v. James, 55 Ala. 526. 

As to the claim of the assignee in bankruptcy the decree is 
affirmed, but reversed in all other respects. A decree will be 
here rendered that the complaint has a lien on the undivided 
two-thirds share of the land in the bill mentioned, which was 
devised to Samuel W. Coons, by the will of Martha E. Coons, 
for the three thousand dollars with interest from his death 
charged thereon by his will, and that the lands be sold by the 
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register for the payment of the sum of five thousand and 
thirty-eight 66-100 dollars, the amount found by the chancel- 
lor to be due, with interest from June 2, 1886, the date of his 
decree, and dismissing the bill as to the other one-third inter- 
est. The appellee, as administrator, will pay the costs of ap- 
peal in this court and in the Chancery Court. The costs of 
suit which were incurred at the instance of the assignee in 
bankruptey, will be paid by such assignee, and the other costs 
of suit in the Chancery Court will be paid out of the proceeds 
of sale. 


Schuessler v. Dudley. 


Bill in Equity by Surety on Tax Collector's Official Bond, to 
enforce Statutory Lien on Property of Deceased Prin- 
cipal : 


1. Official bond of tax-collector ; subrogation of surety to rights of State 
or county against property of principal.—A surety on the official bond of 
a defaulting tax-collector, paying the amount of his principal’s default, 
is entitled, on general equitable principles, to be subrogated to the 
rights of the State or county, and to have the statutory lien created by 
the bond enforced for his indemnity, against his principal, co-sureties, 
and purchasers with notice; and if he pays a judgment rendered against 
his principal and co-sureties, taking an assignment of it to himself, the 
statute (Code, § 3418) gives him the right to assert, ‘‘ in law or equity, 
any lien or right against the principal debtor which the plaintiff could 
assert if the debt had not been paid.”’ 

2. Same; lien of bond as against homestead.—The lien created by the 
official bond of a tax-collector, as declared by statute (Code, § 403), 
extends to the homestead owned and occupied by him at the time of 
the execution of the bond, and is operative as against subsequent pur- 
chasers with notice. (CLoprron, J., dissenting.) 


Apprat from Chilton Chancery Court. 
Heard before the Hon. N. S. Granam. 


Brace & Tuortneron, for appellant.—1. In October, 1875, 
James A. Dadley, being tax-collector of Chilton County, exe- 
cuted his bond, with Moses Simmons and others as sureties 
thereon. In May, 1877, said Dudley made default in the pay- 
ment of county taxes, for the amount of which default the 
county, in 1878, recovered judgment against Dudley and his 
sureties. Execution was issued on this judgment against Sim- 
mons, who paid it and took a transfer of the judgment to him- 
self. This bill is filed to enforce that judgment against Dud- 
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ley and the co-sureties with complainant on his bond, and 
against parties who had purchased property from Dudley after 
the execution of his bond. Two of these latter parties, Mrs. 
Callens and Mrs. Baker, defend on the ground that the property 
purchased by them respectively was, at the time of the pur- 
chase, the homestead of said Dudley, and could not be sub- 
jected to the debt or liability of Dudley. 2. Homestead ex- 
emptions under the Constitution apply only to liabilities 
arising out of contracts, and not from torts. The proof shows 
that Dudley owned the property purchased by Mrs. Baker, in 
1876, and that it did not become his homestead till 1877, so 
that it became impressed with the lien of the bond before it 
became exempt as a homestead, if exempt at all—See Vewhold 
v. Smart, 67 Ala.*326. The liability of Dudley does not arise 
from the bond, but from his default and wrong. The bond is 
intended simply to indemnify the State against loss by the 
tortious act of the tax-collector.— Meredith v. Holmes, 68 Ala. 
190; Vineent v. The State, 74 Ala. 274; Thompson on Home- 
steads, § 190. 3. In the United States, where a preference is 
given to the government, the principle has prevailed that a 
surety,on payment, shall be subrogated to the United States and 
to the preferences given to the government.—Dixon on Subro- 
gation, pp. 120-1; West v. Creditors, 3 La. An. 529; Dias v. 
Bonshand, 10 Paige, 445; Hunter v. U.S, 5 Peters, 182; 
4 Randolph, 438. 


J. M. Farxner, Wm. A. Cottier, J.8. Epwarps, and Warrs 
& Son, contra, cited Herman on Ex., § 297; Cooper v. Gal- 
braith, 3 Wash. C. C. 546; Conway v. Nolte, 11 Mo. 74; 
Robinson v. Garth, 6 Ala. 208; Lehman, Durr & Co. v. Al- 
Jord, 76 Ala. 526; Anighton v. Curry, 62 Ala. 404; Green v. 
Marks, 25 I. 221; 68 Ala. 190. 


SOMERVILLE, J.—The defendant, Dudley, was_tax- 
collector of Chilton county, and, in October of the year 1875, 
executed his official bond in such capacity, and in the form 
prescribed by statute, with Moses Simmons, the complainant’s 
intestate, and others as sureties. In the years 1876 and 1877, 
Dudley, having collected a large amount of tax-money due the 
county, failed to pay over such funds to the county treasurer, 
within the time fixed by law, and thereby became a defaulter 
to the county on May Ist, 1877. A summary motion was in- 
stituted -in the Circuit Court against Dudley and his sureties, 
in the name of Chilton county, and judgment was rendered 
against them in the following year, 1878, for the amount of 


such defaleation, with interest, damages, and costs—being 
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about the sum of fourteen hundred dollars. This proceeding 
was taken under section 3396 of the present Code. 

Simmons, as surety, paid this jadgment, and it was assigned 
to him by the plaintiff in the judgment, Chilton County, pur- 
snant to the requirement of section 3418 of the Code of 1876, 
which expressly preserves the full vitality of such judgments 
as against the principal debtor, in favor of the surety paying 
or satisfying them, under certain qualifications not affecting 
this case. 

The present bill was filed by Simmons, the suit being after- 
wards revived in the name of his administrator, and its pur- 
pose is to enforce the lien created by statute in favor of the 
original plaintiff, for the benefit of the complainant, as a surety, 
against the tax-collector, the co-sureties on his bond, and cer- 
tain alienees, of property fraudulently conveyed by such col- 
lector after the execution of his bond. It is provided. by 
statute—-and such was the law in force at the time of the giving 
of defendant’s, Dudley’s, bond—that “the bond of the tax- 
collector shall operate, from its evecution, as a lien in favor of 
the State and, county on the property of such tax-collector for 
the amount of any judgment which may be rendered against 
him in his official capacity for the State or county taxes, and 
on the property of his sureties from the date of his default.” 
Code, 1876, ¢ 403. 

It has been settled by this court that where the surety of a 
tax-collector makes good the default of his principal, even be- 
fore judgment rendered for such default, he is entitled to be 
subrogated, on equitable principles, to the rights of the State 
or county, and to have the lien of the bond, created by this 
statute in favor of the State or county, enforced for his own 
indemnity, against the principal, the co-sureties, and the pur- 
chasers from them, who have notice of the existence of such 
lien.— Knighton v. Curry, 62 Ala. 404. And the joinder of 
these various parties as co-defendants to such a bill has been 
decided not to render it objectionable on the ground of multi- 
fariousness.—County of Dallas v. Timberlake et al., 54 Ala. 
403. It can not in our opinion affect the equity of such a bill 
save to strengthen it, that the judgment rendered against the 
collector has been assigned by the plaintiff in it to the surety. 
The very purpose of the statute authorizing this assignment 
was to enlarge and not to diminish the surety’s rights, at least 
against the principal debtor. It not only authorizes the as- 
signee to use the name of the original plaintiff for its collec- 
tion by the issue of execution against the principal; but he 
may also “ assert in law or equity any lien or right against the 
principal debtor which the plaintiff could assert, if the debt 
had not been paid.”—Code, 1876, § 3418. This he may ob- 
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viously do in his own name, in a court of equity certainly, as 
was done in Vanderveer v. Ware, 65 Ala. 606. 

These principles settle the general equity of the bill, as in- 
volving a subject-matter properly within the jurisdiction of a 
court of chancery, and show that the chancellor erred in its 
dismissal. 

There is another question, however, presented by the record. 
Two of the defendants, Mrs. Callens and Mrs. Baker, are 
shown to be purchasers of lots which constituted a portion of 
the homestead of their co-defendant, Dudley, which was owned 
and occupied by him as such, at the time of the execution of 
his bond as .tax-collector in October, 1875. It is not denied 
that they are chargeable with notice of the lien on the land, if 
by law it was fastened on the homestead. The question then 
is, whether the homestead of the principal debtor, the tax- 
collector, was subject to condemnation to satisfy this demand. 
Did the execution of the bond, under the influence of the 
statute, operate to fix the lien on property which is exempt 
from sale for ordinary debts, under the Constitution and laws 
of this State ? 

The rights of the complainants in this particular, as we have 
shown, are precisely commensurate with those of the original 
plaintiff in the judgment, the County of Chilton. As assignee 
of the county, he is empowered to “assert, in law or equity, 
any lien or right against the principal debtor, which the plain- 
tiff could assert, if the debt had not been paid.”— Vanderveer 
v. Ware, supra ; Code, 1876, § 3418. This language of the 
statute is very broad and explicit, and can admit of but one 
interpretation. It puts the complainant in the shoes of the 
County of Chilton, and permits no defense against him which 
could not have been successfully urged against the original 
plaintiff, had there been no assignment to, or payment by the 
surety. 

It is our opinion that the homestead exemption law is not 
operative against the present liability. The Constitution and 
statutes apply only to sales on execution, or other process from 
courts “for any debt contracted.” It has no application to 
judgments based on torts, or liabilities in the nature of torts. 
Const., 1875, Art. X, Sec. 2; Code, 1876, § 2820. The past 
decisions of this court commit us fully to this construction. 
In Meredith v. Holmes, 68 Ala. 190, it was decided that a de- 
fendant’s homestead was net exempt from levy and sale under 
execution on a judgment based on a recovery of damages in 
an action of trespass. In Williams v. Bowden, 69 Ala. 433, 
a like ruling was made as against a judgment recovered for a 
penalty given by statute against a mortgagee for failure to 
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to the requirement of section 2223 of the Code of 1876. And 
in Vincent v. The State, a claim of exemption was disallowed 
on a bill being filed by the State against a defaulting public 
officer, for the recovery of money belonging to the State, 
which he had converted to his own use. This ruling was 
based, not on any alleged prerogative of the State, but upon 
the broader ground that the conversion of the money was both 
a tort and a crime, and no exemption of property could be 
claimed or allowed against such a liability. 

In Whiteacre v. Rector, (29 Gratt. 714), 26 Amer. Rep. 420, 
the Virginia Court of Appeals, under a constitutional pro- 
vision precisely like our own, decided that a homestead ex- 
emption could not be claimed as against a fine due the State 
for a vivlation of its criminal laws. While this court, in Zhe 
State v. Allen, 71 Ala. 543, admitted, arguendo, the probable 
correctness of this view as against the principal debtor, who 
was convicted and fined, its application to the sureties was de- 
nied on the ground that the confessed judgment for the fine 
was purely contractual as to them—a mere promise to pay 
money. 

In Airkpatrick v. White, 29 Penn. St. 176, a constable, 
against whom an execution was issued upon a judgment, ob- 
tained for negligence in failing to return an execution in another 
cause, was held not to be entitled to the benefit of the exemp- 
tion laws. 

There are many other decisions in various States analogous 
to the foregoing.—Thompson on Homesteads, $$ 380, 383. 

The present liability, so far as the principal debtor is con- 
cerned, is in the nature of one ex delicto. It is not a mere suit 
on the tax-collector’s bond, but a summary action for money 
presumptively converted, with interest, a penalty of ten per 
cent. damages, and costs added. It is a judgment for an offi- 
cial defaleation, not for “a debt contracted,” within the mean- 
ing of the constitution, or the statutes, as much so as either an 
ordinary penalty, or a fine, for either of which an action of 
debt in mere form would lie. 

The objection, that this result can only be reached by work- 
ing out contribution among joint wrong doers, is without force. 
The tax-collector, who is the defaulter, is here the only wrong 
doer. While he has been guilty of an offense against the pub- 
lic revenue, which is made by statute either a misdemeanor or 
felony, according to the circumstances of the case, the sureties 
on his bond are chargeable with no such criminal dereliction. 
Britton v. State, TT Ala. 202; Code, 1876, $§ 4265, 4266 ; 414. 
They have contracted with the county, and with each other, to 
make good this default, and out of these contractual relations, 
grows the jurisdiction of equity in this case. But the rights of 
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the complainant, in the matter of exemptions, grows more par- 
ticularly out of the statute and the assignment to his intestate, 
of the judgment rgcovered by the county of Chilton. Against 
this, as we have shown, there was no homestead exemption 
which could be lawfully claimed. 

These views necessarily lead to a reversal of the decree of 
the chancellor, which is accordingly adjudged, and the cause is 
remanded, that further proceedings may be had in accordance 
with the principles announced in this opinion. 


CLOPTON, J. (dissenting.)—The nature and importance of 
the question call for a brief statement of the reasons, which 
compel me to dissent from the conclusion, that the lien created 
by the ofticial bond of the tax-collector attached to a homestead 
which he had sold and conveyed before suit on the bond. 

Section 2 of article 14 of the constitution of 1868, which 
was in force at the date of the bond, provides, that any lot ina 
“city, town or village, with the dwelling and appurtenances 
thereon, owned and occupied by any resident of this State, and 
not exceeding the value of two thousand dollars, shall be ex- 
empted from sale, on execution, or any other final process from 
a court, for any debt contracted after the adoption of this con- 
stitution. Such exemption, however, shall not extend to any 
mortgage lawfully obtained, but such mortgage or other aliena- 
tion of such homestead, by the owner thereof, if a married man 
shall not be valid without the voluntary signature and assent of 
the wife tothe same.” Under our constitution, the rule has 
been rejected, which prevails in some of the States, that a lien, 
however created, attaches to the homestead, but remains dor- 
mant during its occupancy, and comes into vitality on its ces- 
sation. While actual oceupancy as a homestead is requisite to 
the claim of exemption, the owner’s power of alienation, when 
so occupied, is unrestrained except by the requirement of the 
voluntary signature and assent of the wife, acknowledged and 
certified as provided by statute. A creditor has no right to 
subject the homestead, because the owner and occupant may 
have conveyed it to another, though the conveyance may be 
voluntary, or made under circumstances, which stamp it as 
fraudulent, being without injury to him. But a conveyance 
without such signature and assent of the wife is a nullity con- 
ferring no rights, and if, on the execution of such conveyance, 
the owner abandons the homestead, the lien, eo instanti, at- 
taches.— Fellows v. Lewis, 65 Ala. 343; Alford v. Lehman, 
76 Ala. 526. 

In construing constitutions, the form or manner of. expres- 
sion should not be regarded, so much as the nature and _ pur- 
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to be secured—the end to be accomplished.— Carroll v. State, 
58 Ala. 396. A State constitution should be interpreted in the 
light of the common law, when pertinent, and of its predeces- 
sors, if any. Exemptions of property from the payment of 
debts, which, in the absence of statutory or constitutional pro- 
visions, would have been subject, has been the policy of the 
State from its earliest organization; and from time to time 
statutes have been enacted enlarging the kind and guéntum of 
the property exempted. Provisions were incorporated for the 
first time in the organic law, expressly declaring exemptions, in 
the constitution of 1868. These statutory and constitutional 
exemptions are founded in a humane and benevolent policy, 
looking to the promotion of the public weal, by protecting the 
wife and children against the improvidence of the husband and 
father, and securing to the family a home, a shelter from mis- 
fortune and adversity ; and in furtherance of this beneficent 
policy, in which they originated and have been perpetuated, 
they have always received a liberal construction. 

The security and protection of the homestead seem to have 
been an object of special care, and a special end to be accom- 
plished. Though personal property is also exempted, the owner 
retains unrestricted power to transfer, or to create liens there- 
on; whilst as to the alienation of the homestead, preventive 
power is conferred on the wife—no mortgage or other aliena- 
tion shall be valid without her voluntary signature and consent, 
whatever may be its form. A mere contract to alienate, though 
operating if it were valid as a conveyance of an equitable title, 
and having the voluntary signature and assent of the wife, does 
not give a right to insist upon a conveyance of the legal estate. 
The courts cannot compel the wife’s performance.—-/enkins v. 
Harrison, 66 Ala. 345; Phillips v. Stauch, 20 Mich. 369. It 
will scarcely be controverted, that an equitable mortgage comes 
within the letter and spirit of the constitutional provision, and 
that no lien attaches to the homestead under such mortgage, 
which the courts will enforce, certainly without the signature 
and assent of the wife. The lien on the property of the tax- 
collector, which the statute declares shall be created by the ex- 
ecution of his official bond, is founded in contract, as much as 
that of a mortgage would be, and on this ground are based the 
right of subrogation, and the power of the court to enforce the 
lien. In Knighton v. Curry, supra, it is said: “The statute 
subjecting the property of a tax-collector to a lien for any de- 
fault he may commit, the lien attaching on the execution of his 
official bond, is of the same dignity it would be, if in express 
words it was written as a stipulation of the bond. If so written, 
the bond would only repeat and declare its legal effect and 
operation, And if so written, in the absence of the statute, it 
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would operate as an equitable mortgage, and as such a court of 
equity would enforce it.”—UCounty of Dallas v. Timberlake, 
54 Ala. 403. A lien thus created and of such nature can have 
no more force or operation to deprive the owner of the home- 
stead, than an equitable mortgage would have, or than if the 
lien, independent of the statute, were expressly ig irs in 
the bond. In Illinois, the statute provided, that the homestead 
shall be exempt from levy and forced sale for debts contracted 
after a stated time; “and no release or waiver of such exemp- 
tion shall be valid unless the same shall be in writing, sub- 
scribed by such householder, and acknowledged in the same 
manner as conveyances of real estate are by law required to be 
acknowledged.” The bond of the tax-collector was also de- 
clared by statute to be a lien on all his real estate, within the 
county, at the time of filing thereof. Under these statutes, it 
was held that the lien can not be enforced as against the home- 
stead ; that “the homestead right is protected against all liens 
and sales, and against all oe of conveyance, whether by 
deed absolute or mortgage, unless it shall be released or disposed 
of in the mode prescribed by the act.— Hume v. Gossett, 43 Ill. 
297. The constitution does not secure the homestead as a per- 
sonal privilege of the debtor, but as an absolute right, essential 
to the well being of the household, of which he cannot be de- 
prived, except by alienation with the voluntary assent of the 
wife, accompanied by her signature. By — provision, the 
exemption does not extend to a mortgage lawfully obtained, 
and executed in the mode prescribed. The section being gen- 
eral, conferring an immunity, and expressly excepting a speci- 
tied lien, indicates the exclusion of all other liens, unless other- 
wise provided in the constitution.— Expressum facit, cessare 
tacitum. Moved by the frequent necessity of a waiver of ex- 
emptions, the framers of the constitution of 1875, while incor- 
porating therein verbatim the homestead exemption as declared 
by the former constitution, provided another and additional 
mode of waiving the exemption, but still requiring the signa 
ture of the wife. In view of the policy of exemptions, and 
giving the constitutional provisions a liberal construction, the 
inference arises, that it was intended, the owner being a mar- 
ried man, that the household should not be deprived of the 
homestead, directly or indirectly, by being subjected to debts 
contracted by the husband, in any mode other than specifically 
prescribed, or otherwise authorized by the constitution. To 
this end, the voluntary signature and assent of the wife in the 
mode provided is essential. Under the constitution, the legis- 
lature could not declare a lien, to be created by the contract of 
the husband as security for a pecuniary liability, which the 
courts can enforce against the homestead, without regard to the 
VOL. LXxx. 
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signature and assent of the wife. I do not wish to be under- 
stood as intimating a doubt of the correctness of the decisions, 
which hold, that a right of exemption can not be asserted, under 
the constitution and the statutes, against a judgment for a tort. 
No lien arises in’such case until judgment and execution there- 
on. But I do not regard, as a logical sequence from this rule, 
that a lien, which does not necessarily depend on the commis- 
sion of a tort, but is created by the execution and filing of the 
bond, and rests in contract, should be declared and enforced on 
a homestead, which the tax-collector has sold and conveyed be- 
fore judgment is rendered against him in his official capacity — 
a homestead which can not be sold by virtue of the execution 
lien, and can be subjected only by enforcing a prior contract- 
ual lien. No reference is intended in this opinion to the ex- 
emption so far as enlarged by mere statutory provisions, as to 
which, it may be, different rules should be applied. 


Fearn, Ex’r, v. Ward, Adm’r. 


Creditor’s Bill to Subject Proceeds of Policy of Life In- 


surance on Deceased Debtor. 


1. Assignment of judgment, on payment, to surety ; creditor’s right to 
pursue equitable assets.—When a judgment against principal and surety 
is paid by the latter, and then assigned to him by the plaintiff, the 
surety ‘‘ may assert, in law or equity, any lien or right against the 
principal debtor which the plaintiff could assert if the debt had _ not 
been paid’’ (Code, § 3418); and he may therefore maintain a bill in 
equity to reach and subject property fraudulently conveyed by his de- 
ceased debtor while living, on averment and proof of a deficiency of 
legal assets. 

2. Proof of payment of premiums.—When a creditor files a bill in 
equity, to reach and subject to the satisfaction of his debt the proceeds 
of a policy of insurance on the life of the deceased debtor in favor of 
one of his children, and the answers deny that the premiums were paid 
by the debtor, while the onus of proving payment is on complainant, 
positive proof is not required, but it may be established by circumstan- 
tial evidence; nor is it incumbent on him to show the sources from 
which the debtor derived the money. 

3. Policy of insurance by debtor, in favor of child, considered as volun- 
lary conveyance at suit of creditors.—A policy of insurance procured by 
a debtor on his own life, in favor of one of his children, not being within 
the protection of the statute (Code, §§ 2733-4), is a mere voluntary con- 
veyance, and is void as against his existing creditors, though no fraud 
may have been intended. 

4. Who is creditor.—When a surety pays a debt after it has been re- 
duced to judgment, the payment relates back to the date of the surety- 
ship, and constitutes him a creditor from that time, with the right to set 
aside any intermediate voluntary conveyance executed by his principal. 
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5. Policy of insurance by debtor, in favor of child, considered as con- 
veyance on valuable consideration.—When a father, being indebted to 
one of his children, procures a policy of insurance on his own life in her 
favor, as security for, or in payment of his indebtedness, the transac- 
tion will be sustained against the attack of his other creditors, as being 
founded on valuable consideration, provided the limit of reasonable ad- 
equacy and sufficiency be not exceeded ; but the relation of debtor and 
creditor does not exist between them, because he is indebted, as execu- 
tor, to the estate of his deceased father, which was bequeathed to him 
and his mother equally, while his daughter is a legatee under the will 
of his deceased mother, 

6. Policy of life insurance ; nature of contract.—A policy of life in- 
surance is not a contract of insurance for a single year, with the right 
or privilege of renewal annually, or as each premium becomes due and 
is paid; but isa single and entire contract, having its inception in the 
issue of the policy, continuing during the life of the assured (or other 
term), and payable at death, but subject to be discontinued by the non- 
payment of premiums as agreed. 

7. Same; extent of creditor's right to subject.—After the death of the 
debtor, baving procured a policy of insurance on his own life iu favor of 
one of his children, an existing creditor may reach and subject in equity, 
not only the premiums paid by the debtor, but the proceeds of the 
policy to the extent of the debt; and the money having been loaned out 
on note and mortgage, by the guardian of the infant, the c:editor may 
pursue it, and make the mortgage available for his own benefit. 

8. Revivor of suits, in law or in equity.—The statute which requires 
actions at law to be revived within eighteen months after the death of a 
party (Code, § 2908), does not apply to suits in equity, but leaves them 
to be governed by rules which prevail in equity. 

9. Non-claim, as bar to foreclosure of mortgage.—The failure to pre- 
sent the debt as a claim against the estate of the deceased mortgagor, 
within eighteen months after the grant of letters of administration 
(Code, § 2597), is no bar or defense to a bill for the foreclosure of the 
mortgage. 


Apprat from Marshall Chancery Court. 

Heard before the Hon. H. C. Speake. 

This case came to this court upon a ruling of the chancellor 
on demurrer, and is reported in 63 Ala. Reports, page 33, 
where the nature of the suit fully appears. The present case 
is now before this court after final hearing on pleadings and 
proof—on its merits, at November term, 1884. It having 
been held, on demurrer, that the policy in this case being in 
favor of one child only, whilst the assured had a wife and sev- 
eral children, did not fall within the provision of the statute 
($$ 2733-4, Rev. Code, 1876), the contention now is, whether 
the proceeds of the policy in question can be subjected to the 
demand of the complainant creditor upon principles indepen- 
dent of said statute. The chancellor decreed that the com- 
plainant was entitled to have the debt of his estate paid out of 
the proceeds of the policy of insurance on the life of the 
debtor, Robt. Fearn, and for that purpose directed a sale of 
the property embraced in the Donegan mortgage. This appeal 
is from that decree. 

VoL. LXxx. 
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L. Wyern, Humes, -Gorpon & Suerrey, and Warrs & 
Son, for appellants.--1. The failure of the complainant to re- 
vive his suit against the administrator and heirs of James Don- 
egan, deceased, within eighteen months, operated a bar to the 
further prosecution of this suit. The charge of fraud creates 
no exception to the requirement of the statute of non-claim. 
Yniestra v. Tarleton, 67 Ala. 126; Taylor v. Robinson, 69 
Ala. 269. When the statute of non-claim is pleaded the bur- 
den of proving — is on the creditor.— May v. Par- 
ham, 68 Ala. 253. Robert Coles paid the last premium 
with his own means and for the beneficiary of the policy. 
This payment should not accrue to the benefit of Robt. Fearn 
or his creditors. The payment of each premium is a renewal 
of the contract of insurance, and, in a limited sense, the 
making of a new contract.—Zhompson v. Cundiff, 11 Bush. 
(Ky.) 567; Ay. L. Ass. v. MeLennan, 4 Cent. L. J. 150. The 
recovery by complainant in no event should exceed the amount 
of the premiums presumptively paid by Robt. Fearn, or the 
value of the policy when the last payment was made.—Zan- 
drum v. Knowles, 22 N.J. Eq. 594; Leonard v. Clinton, 
26 Hun. 288-92; Clark v. Durand, 12 Wis. 223. If an in- 
solvent hnsband or father pays premiums on a_ policy of  in- 
surance, the amount so paid, with interest, is liable ~ the 
creditors of the husband or father.—/n re Bean et al (U.S. C. 
C. Dist. Miss.) 1 Cent. L. J. 607. See also, 2 Dillon C. C. 120: 
Gould v. Emerson, 99 Mass. 154; Glanz v. Gloeckler, 10 Ill. 
App. 484; Zngles v. New Eng. Mut. L. Ins. Co., 27 Fed. Re- 
porter, 249. 3. Appellee has failed to prove that the premi- 
ums paid upon the policy of insurance were paid by Robt. 
Fearn out of money belonging to him, which was liable to the 
payment of the debts of his creditors.—Felrath v. Schonfield. 
76 Ala. 199-203. There is no absolute presumption of law 
that a voluntary conveyance made on a meritorious considera- 
tion is fraudulent and void as to existing creditors.—Lerow v. 
Wilmarth, 9 Allen, 382. 4. The record shows that the bene- 
ficiary of the policy, Kate Coles Fearn, was a creditor of the 
insured, and therefore the insurance was not voluntary, but 
was founded on a valuable consideration as between the in- 

‘sured and the beneficiary ; and a failing creditor has the right 
to prefer one creditor to another.—(C rawford v. Kirksey, 55 
Ala. 282; Chamberlain v. Dorrance, 69 Ala. 40 ; Hodges Bros. 
v. Coleman, 76 Ala. 103; Meyer v. Sulzbae her, 76 Ala. 120. 
The case now presented is different from that made on former 
appeal on demurrer. There it was held that a voluntary con- 
veyance was void as to existing creditors ; here the proof shows 
that the beneficiary, Kate Coles Fearn, was a creditor for value. 
Then, by the averment, which the demurrer conceded, it ap- 
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peared that Robert Fearn had invested more than $500 an- 
uually in premiums on this policy ; now, it is shown that that 
averment is untrue. 5. As to constructive as opposed to actual 
fraud, and effect, see Wood v. Goff, 7 Bush, 63; Thompson v. 
Cundiff, 11 Bush, 567; Short v. Tinsly, 1 Met. 404; Boyd v. 
Dunlap, 1 Johns, Ch. 478; Clements v. Moore, 6 Wall. 312; 
19 Hun. 115. 


Casaniss & Warp, contra.—1. The equity of this case is 
settled by Fearn v. Wood, Adm’r, 65 Ala. 33. 2. As to the 
controverted question of payment of premiums on policy of 
Robert Fearn, whether paid with his own means or otherwise, 
is plain by the evidence set out in the record. 3. As to frand- 
ulent intent of Robert Fearn. If Robert Fearn had been in- 
debted to his daughter, Kate Coles Fearn, she could not have 
availed herself of that to defeat the resort of his creditors to 
property fraudulently conveyed to her. A fraudulent or vol- 
untary conveyance is good against the grantor and his creditors 
who do not assail it, subject to such creditors as choose to sub- 
ject it to the payment of their debts.—Bump on Fraud. Con. 
(2d Ed.) 595; Henriques v. Hone, 24 Ewd. Ch. R. 123; 7 
Paige, 503. 4. Complainant was not limited to the amount of 
premiums paid by Robt. Fearn on the policy. The whole 
amount of the policy was subject to the payment of his debts. 
Bump. on Fraud. Con. 609. 5. The court erred in overruling 
the demurrer of Wm. H. Donegan, to the bill of review.—65 
Ala. 501; 49 Ala. 403. 6. Statute of non-claim does not bar 
foreclosure of mortgage.—/nge v. Broadman, 2 Ala. 331; 
Dooley v. Villalonga, 61 Ala. 129-133. 7. Complainant was 
not a party to the suit of Weeden, Adm’r, v. Robt. Fearn, and 
was not bound by the decree.—ank v. Hodges, 12 Ala.; 
Humes, Assignee, v. Snuggs, 4 Otto. There was no error in 
final decree.—9 Ala. 463. 


CLOPTON, J.—In July, 1873, Eliza Lee Fearn, as guar- 
dian of Kate Coles Fearn, received from the Peidmont and 
Arlington Life Insurance Company about nine thousand and 
five hundred dollars, being the proceeds of a policy of insur- 
ance, issued by the company in July, 1870, on the life of 
Robert Fearn. The policy was payable to Kate Coles Fearn, 
who was an infant child of the assured. Eliza Lee Fearn 
loaned eight thousand dollars of the money received on the 
policy to James J. Donegan, who executed to her a mortgage 
on real estate to secure the payment of the loan. The bill is 
brought by appellee, as administrator of Thomas Fearn, to 
subject the money in the hands of Donegan to the payment 


of a judgment which was recovered by Eliza Levert, as exec- 
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utrix of Francis Levert, in April, 1871, against Robert Fearn. 

The judgment was founded on a bond for the payment of 
money, made by Robert Fearn and Thomas Fearn in 1857, 
and payable twelve months after date. Complainant, whose 
intestate was a surety on the bond, paid the demand, 
and the judgment was assigned to him as such admin- 
istrator by the attorneys of record of the plaintiff, as au- 
torized by the statute. Robert Fearn died in March, 1873, 
and his estate has been declared insolvent. The bill alleges, 
and the proof shows, a deficiency of legal assets to pay the 
demand. By section 3418 of the Code, being the statute under 
which the judgment was assigned, the complainant is author- 
ized to assert in law or equity any lien or right against Robert 
Fearn, the principal debtor, which the plaintiff in the judg- 
ment could assert, if the debt had not been paid. A court of 
equity will intervene at the instance of a creditor, on averment 
and proof of a deficiency of legal assets, to subject to the sat- 
isfaction of his debt property fraudulently conveyed by a de- 
ceased debtor in his lifetime.— Battle v. Reid, 68 Ala. 149; 
Sharp v. Sharp, 76 Ala. 312. 

At the time the policy of insurance was procured, Rob- 
ert Fearn had a wife and several children living. The policy 
was issued in favor of only one of his children. When this 
case was before the court on a former appeal, taken from a 
decree overruling a demurrer to the bill (65 Ala. 33), it was 
held, that the policy is not protected against the claims of 
creditors by the statute, which authorizes a married woman 
to cause the life of her husband to be insured for the ben- 
efit of herself and her children, free from the claims of the 
representatives of the husband or any of his creditors.—Code 
of 1876, §$ 2733, 2734. It issaid: ‘The policy, in this 
case, was procured by the husband in favor of one of his 
several children. The statute designed it for the benefit of 
the wife and children. It is not, therefore, in compliance 
with the requirements of the statute, and is not such a pol- 
icy as justifies the invocation of the statue for its protection.” 
The equity of the bill was sustained, which involved the 
right of complainant to maintain the suit, and his title to re- 
lief, if the allegations were admitted or proved. The case, 
therefore, must be considered and determined on principles 
which apply, independent of the statute. 

The denials of the answers made it incumbent on com- 
—— to prove that the premiums were paid by Robert 

earn with his own funds; and it is insisted, that the evi- 
dence is insufficient to this end. Positive proof is not re- 
quired. It may be established by circumstantial evidence. 
Neither is it incumbent on complainant to show the sources 
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from which he derived the money. The agent of the com- 

any testifies, that all the premiums were paid by Robert 
Ran, either in person, or by others for him. He was en- 
gaged in cultivating, in partnership with Ferguson, a large 
plantation from 1866 to 1872, inclusive. Humphrey, the 
agent of the commission merchants of the partnership, states 
that he made advances to Fearn, and paid premiums to the 
insurance company, which were charged to Fearn & Fergu- 
son, and which they shipped cotton to meet. Eliza Fearn, 
his wife, and Coles, his brother-in-law, and the administrator 
of his estate, both state they do not know from what source 
he derived the money to pay the premiums. The last pre- 
mium was paid by Humphrey, and charged to Coles. On this 
evidence, we are forced to conclude, in the absence of oppos- 
ing or explanatory proof, that Robert Fearn paid with his 
own, funds all the premiums, except the last. The effect of 
the manner, in which the last premium was paid, will be 
cogsidered hereafter. 

The procurement of the policy of insurance by Robert 
Fearn in favor of his child, and the payment of the pre- 
iniums with his funds, constitute a gift to her, a voluntary 
conveyance based on parental affection, which is void as to 
his existing creditors, though no frand may have been in- 
tended. It is a voluntary provision, effected by converting 
to her benefit money, which in equity and good conscience 
should have been paid to his creditors. {/ Though the law re- 
gards the parental duty of maintenanc®, and the consequent 
duty of making provision for the future, when the father 
may no longer exercise protecting care, it subordinates the 
discharge of these duties to obligations to his creditors ; and 
declares void, as to them, any voluntary appropriation of 
property, not authorized by legally expressed exemptions, or 
privileges, generally allowed on considerations of public 
policy. }The bond, on which complainant’s intestate was surety, 
had pre@xisted, and was existing at the time of, the creation 
and issue of the policy. The subsequent payment of the 
debt relates to the date of the suretyship, and constitutes him 
a creditor, who may avoid a fraudulent conveyance, though 
made during the period his claim was contingent}—/enkins v. 
Lockard, 66 Ala. 377; Keel v. Larkin, 72 Ala. 493. Whether 
complainant be regarded as a simple-contract creditor, or his 
rights arise from the provisions of the statute by authority of 
which the judgment was assigned to him, he is entitled to 
avoid, as offending his rights, the policy of insurance, unless 
some superior or equal equity of the beneficiary supervenes. 

Such equity is claimed to arise on the following facts: 
Robert Fearn, Sr., died in 1856, leaving a will, bequeathing 
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and devising his entire estate to his wife, Eliza Maria Fearn 
and Robert Fearn, who qualified as executrix and executor. 
Eliza Maria Fearn died in 1865, having made a will, giving 
her property in equal shares to Eliza Lee Fearn ‘and her four 
children, Kate Coles Fearn being one of the children. Robert 
Fearn continued to act as executor of his father’s will until 
October, 1870, when he resigned, and Weeden was thereafter 
appointed administrator de bonis non with the will annexed. 
Weeden, as such administrator filed a bill against Robert 
Fearn for a final settlement of his administration of the estate 
of his father. Robert Fearn having died pending the suit, it 
was revived against Robert Coles as his administrator, 
against whom a decree was rendered in December, 1873, for 
about the sum of fifty-four thousand dollars. It is insisted, 
that on these facts, Robert Fearn was indebted to Kate Coles 
Fearn, when he caused the policy to be issued in her favor ; that 
he had in possession funds, which equitably belonged to her, 
out of which he paid the premiums, and that thereby a title 
to the policy vested in her immediately on its issue, founded 
on a valuable consideration. 

A failing or insolvent debtor has the right to prefer, within 
proper bounds, one or more creditors to the exclusion of the 
others ; and if it is true, that Robert Fearn was indebted to 
his daughter, he had the right to cause a policy of insurance 
on his own life to be issued in her favor, as security for, or in 
payment of such indebtedness, provided the limit of reason- 
able adequacy and sufficiency was not exceeded. And it may 
be, that her guardian having possession of the proceeds of the 
policy, a court of equity, in the absence of actual fraud, would 
regard her equity as equal to that of complainant, and require 
satisfaction of her demand, though the policy was intended as 
a voluntary provision.—Oliver v. Moore, 23 Ohio St. 473. 
But is she a creditor in the meaning of these rules? She is 
not a legatee or devisee under the will of Robert Fearn, Sr., 
and has no claim or right to any of the property of his estate 
as such. The decree and the proceeds thereof constituted 
assets of his estate, the legal title to which was in his admin- 
istrator, to whom the debt was due and payable. She could 
have maintained no suit to make Robert Fearn account for a 
devastavit as executor of his father’s estate, and was incapable 
of acquitting or discharging him from such liability or any 
- thereof. Her claim is under the will of Eliza Maria 

‘earn, to whose personal representative Weeden must account 
for her portion of the personal assets of the estate of Robert 
Fearn, Sr. The relation of creditor and debtor does not arise 
on the facts; and we would have considered it unnecessary to 
allude thereto, had not counsel strenuously contended for such 
36 
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relation as creating an equity in favor of Kate Coles Fearn. 
The same observations apply to the asserted equity, based on 
the possession, and use in the payment of premiums of trust 
funds. The relation of trustee and cestui que trust did not 
exist between Robert Fearn as the executor of Robert Fearn, 
Sr., and Kate Coles Fearn as legatee and devisee under the 
will of Eliza Maria Fearn. Furthermore, it appears from the 
record, that Robert Fearn resigned his executorship in Octo- 
ber, 1870. Only one premium had been paid on the policy in 
question prior to his resignation—the premium paid in An- 
gust, 1870, at the time the policy was issued. The other pre- 
miums were paid subsequently, and when he did not have 
possession or control of the estate ; and there is no evidence 
satisfactorily showing, that he ever used the funds of the 
estate in the payment of any premiums. 

But if it were true, that Robert Fearn was indebted to Kate 
Coles Fearn, the extent of her equity would be the payment of 
such indebtedness. As the estate of Robert Fearn, Sr., owed 
no debts, Robert Fearn was entitled, under the will of his 
father, to one-half of the proceeds of the decree, and by a sale 
of his interest in real estate, twenty-five thousand dollars were 
realized and paid on the decree. The amount of indebtedness, 
if any, is her distributive share, being one-fifth, of the differ- 
ence between the sum of one-half of the decree and the sum 
paid by the sale of the real estate. After satisfying the de- 
mand of complainant, there will remain, in the possession of 
her executrix, of, the proceeds of the policy, more than enough 
to,pay this amount. 

he remaining questions are, the measure and kind of relief, 
to which the complainant is entitled—whether to subject the 
proceeds of the policy, or only asum equal to the amount of 
the premiums paid by Robert Fearn with interest, and to en- 
force the payment by a foreclosure of the mortgage? Appel- 
lants contend, that the megsure of relief is the amount of pre- 
miums paid with intere8t J and rest the contention on the prop- 
osition, that a contract for life insurance is an insurance for one 
year, with the privilege of continuing it in force by successive 
periodical payments of premiums ; that is, each payment is a 
renewal of the contract, and in a limited sense, the making of 
a new contract. { Though this view has been taken by respecta- 
ble authorities, we think the position can not be maintained 
The contract of life insurance has its inception in the ‘issue 6 
the policy, and is a complete and entire contract for the life of 
the assured, continuing during life, and payable at death, when 
no earlier definite period is fixed, but subject to be discontin- 
ued by non-payment of the premiums as agreed, such payments 


being conditions subsequent. The annual premium is not paid 
VoL. Lxxx. 
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in consideration of insurance for asingle year, and its payment 
is not a condition precedent to renewal. Each premium con- 
stitutes a part of the consideration of the contract, as one and 
entire, and the amount is fixed and regulated by the prospective 
duration of the life of the assured, which enters as an element 
into the contract. As has been said: “The whole premiums 
are balanced against the whole insurance.” On this character 
of the contract, depends its continuance in force by a mere 
waiver of the discontinuance which would otherwise ensue on 
non-payment of the premiums; and on this construction are 
founded the decisions of this court, respecting the interest 
which vests, when the policy is issued, in the person for whose 
benefit it is taken out.—WV. ¥. Life Ins. Co. v. Statham, 93 U. 
8. 24; Drake v. Stone, 58 Ala. 133. It follows, that the pay- 
ment of the last premium, if made by Coles under the cireum- 
stances, and for the benefit of the persons as testified hy him, 
does not materially change the nature of the provision. The 
payment was made without the request, consent, or knowledge 
of the assured, or of the beneficiary. Payment by a stranger, 
without any agreement or understanding with the person enti- 
tled to its benefit, confers no interest or title to the policy. 
Bliss on Life Ins. § 328. The last payment was made by 
Humphrey to the agent of the company on his own responsi- 
bility, and charged in a memorandum to Robert Fearn, and 
afterwards, by direction of Coles, was charged to him. Such 
assumption of the payment does not operate to render unavail- 
ing the provision by Robert Fearn, and convert the policy into 
a provision as made by Coles. His right or claim does not ex- 
ceed reimbursement or the amount paid. ' 

The courts, which construe the contract of life insurance as 
an insurance for a single year with a right or privilege of re- 
newal, may consistently hold, that the creditor can only subject 
the amount of premiums paid by the assured with interest ; 
but from our construction of the contract, the liability of the 
insurance, procured by the use of the means of the debtor, seems 
to logically follow. [Property received by the grantee in ex- 
change for that fraudulently conveyed, will stand in place of 
the conveyed property, and may be subjected by the creditors 
of the grantor.— Abney v. Kingsland, 10 Ala. 355. If money 
belonging to a debtor, which should be paid to his creditors, is 
used in the purchase of property for the benefit of another 
merely on a good consideration, the property purchased be- 
comes the property of the debtor, as to his creditors.— Pink- 
ston v. McLemore, 31 Ala. 308. A father, who procures a 
policy of insurance to be issued on his life payable to his child, 
and pays the premiums with his own money, makes a volunta- 
ry gift or assignment of a portion of his estate, which consti- 
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tutes an investment for the benefit of the person in whose 
favor the policy is issued. There can be no difference in prin- 
ciple between a policy thus procured, and the assignment of a 
policy originally issued in hisown name. On the death of the 
beneficiary, whether before or after the death of the assured; 
the fund arising therefrom will go by bequest or succession, as 
other personal assets of the beneficiary — Drake v. Stone, 
supra. The insurance constitutes the property purchased, and 
is the subject-matter of the investment. If the father be in 
debt, such voluntary investment is fraudulent in law as to his 
existing creditors, without regard to his intent, or to his cir- 
cumstances and condition as to ability to pay.—Caldwell v. 
King, 76 Ala. 149; Anderson ». Anderson, 64 Ala. 403. In 
such case, the donee will be regarded as a trustee of the invest- 
ment for the benefit of the creditors of the donor. 

The cases in some of the States, which limit the relief to the 
amount of premiums, are founded on local statutes. We have 
no statute prescribing the measure of recovery in cases like the 
present ; but by the statute, which authorizes a married woman 
to procure insurance on the life of her husband, freed from the 
claims of his creditors, the amount of annual premiums which 
he may pay, is limited to five hundred dollars ; and it is pro- 
vided that if he exceeds the limits, the exemption shall apply 
to such insurance in the proportion of five hundred dollars to 
the amount of premiums paid, without declaring what disposi- 
tion shall be made of the excess of insurance. Under this stat- 
ute, it has been held, that if he exceeds the limits, the statute 
intervenes and devotes the excess of insurance to the payment 
of his debts, on the ground, that the statute fixes a limit, be- 
yond which the husband can not pass in paying premiums from 
his own funds, which should be appropriated to his creditors. 
Stone v. Knickerbocker Life Ins. Co., 52 Ala. 589. This ja- 
dicial interpretation of the statute can be maintained only on 
the principle, that without the statutory intervention and ex- 
emption, the whole of the insurance would be subject to the 
payment of the debts of the husband. On settled principles, 
the conclusion follows, that if the subject of the gift or invest- 
ment consists of a policy of insurance on the life of the debtor, 
the donee is liable for the money recovered on the policy. 
Stokes v. Coffey, 8 Bush. 533; Elliott's Appeal, 50 Penn. St. 
75; Bliss on Life Ins. § 356. 

It being shown, that the guardian of the beneficiary loaned 
to Donegan eight thousand dollars of the money recovered on 
the policy, complainant may follow it into his hands, and make 
available the mortgage given as security forits paynient. See- 
tion 2908 of the Code, requiring suits to be revived within 
eighteen inonths after the death of a party, refers to actions at 
VoL. Lxxx. 
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law, and does not apply to suits in chancery. Courts of equity 
in the matter of the revival of suits, are governed by their own 
rules of limitation. The limitation usually is the time re- 
quired to bar the cause of action, but subject to the discretion 
of the court, and may be diminished, when necessary to sub- 
serve the purposes of justice.— x parte Kirtland, 49 Ala. 403. 
The failure to present the claim against Donegan’s estate with- 
in eighteen months after the grant of letters of administration 
does not bar complainant’s right to a foreclosure of the mort- 
gage.—Inge v. Boardman, 2 Ala. 331; Ware v. Curry, 67 
Ala. 274; Barker v. Flinn, 61 Ala. 530. 
Affirmed. 


Wartensleben v. Haithcock eft al. 


Statutory Real Action in Nature of Ejectment. 


1. Nonsuit; what is revisable-—Ou appeal from a judgment of vol- 
untary nonsuit (Code, § 3112), this court can only revise the rulings to 
which exceptions were duly reserved. 

2. Proviso to statute or section.—The appropriate office of a proviso, 
generally, is to modify or restrain the enacting clause, or preceding 
matter only, unless a different intention is apparent; but, when the 
context and all the provisions relating to the same subject matter show 
an intent to give to the proviso a scope and effect beyond the section to 
which it is annexed, or the phrase immediately preceding it, it may be 
construed as restraining or qualifying preceding sections, or even as 
tantamount to an enactment in a separate section. 

3. Sale of lands for unpaid taxes ; affidavit of collector as to want of 
personal property.—U nder the provisions of the act approved February 
12th, 1879, relating to the sale of lands for delinquent taxes (Sess. Acts, 
1878-9, pp. 3-8), the affidavit which the tax-collector is required (§ 12) 
to make and enter in the book filed by him in the office of the probate 
judge, as to his inability to find personal property after diligent search, 
is a jurisdictional fact, without which the court has no authority to 
make an order of sale. 

4. Amendment of complaint; claim of lien for taxes paid.—When the 
purchaser of lands at a sale for unpaid taxes brings an action to re- 
cover the possession, and the sale is held invalid on any ground except 
that the taxes were not in fact due and unpaid, he may have judgment 
for the amount paid by him, with subsequent taxes, and statutory pen- 
alty, which constitutes a lien on the land (Sess. Acts, 1878-9, p. 8) ; 
and when it becomes apparent, from the rulings of the court during 
the trial, that this suit must fail, he has a right to amend his complaint 
by making the statutory statement and claim. 


Apprat from Limestone Circuit Court. 
Tried before Hon. H. C. Speake. 
This was a statutory real action in the nature of ejectment, 
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commenced on the 20th day of February, 1883, by Henry 
Wartensleben against Mary A. Haitheock to recover possession 
of a tract of land, particularly described in the complaint, to- 
— with damages for its detention. L. W. Humes, as 
andlord of the tenant in possession, was subsequently, upon, 
his own motion, let in to defend, and issue was joined upon 
the plea of the general issue. The trial resulted in a verdict 
and judgment for the defendants ; the plaintiff, in consequence 
of certain adverse rulings of the court excluding the “ de- 
linquent docket,” &c., (the facts concerning which are stated 
in the opinion), taking a nonsuit, with a bill of exceptions. 
The proposed amendment of appellant’s complaint, which was 
requested and refused in the primary court, was in the follow- 
ing language: “ And the plaintiff avers that he claims in this 
suit under a tax-title, derived from a tax-sale, made May 17, 
1880. R. A. McClellan, att’y for pl’ff.” 


McCtetian & McCre ran, for appellant. 
Humes, Gorpon & Suerrey, and Wm. R. Francis, contra. 
(No briefs came into the hands of the Reporter). 


CLOPTON, J.—The title of the plaintiff to the lands in 
controversy is founded on a sale, under a proceeding before 
the judge of probate for the condemnation of the lands for 
the payment of delinquent taxes, as provided by the act of 
February 12th, 1879, entitled, “An act to provide for the sale 
of lands and other real estate for delinquent taxes and the re- 
demption thereof.”—Acts 1878-79, p.3. The plaintiff having 
taken a voluntary nonsuzt, we can only revise the decisions of 
the court, which made it necessary for the plaintiff to suffer a 
nonsuit. The only errors assigned, which we can consider 
relate to the exclusion of evidence, and the refusal of the 
court to allow the complaint to be amended. 

The plaintiff offered in evidence a book, purporting to con- 
tain entries of each parcel of the lands, the name of the per- 
son against whom the taxes were assessed, the amount of the 
unpaid taxes and charges, and the decree of condemnation and 
sale. On March 1, 1880, the tax-collector made out and de- 
livered to the judge of probate an imperfect docket on fools- 
cap or legal-cap paper, showing the list of delinquent tax- 
payers for 1879, the real estate described as assessed to each, 
und the amount of unpaid taxes due from each delinquent, all 
or a portion of which tax was assessed on real estate. From 
this imperfect docket, which was not prepared in compliance 


with the statute, the judge of probate caused tu be prepared 
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the book offered in evidence. It was admitted, that no afti- 
davit whatever was made and subscribed at the end of the 
book, and it is not shown that an affidavit such as is required 
by the twelfth section of the act, was made and subscribed and 
entered at the end of the docket made out and delivered by 
the tax-collector. 

The jurisdiction conferred on the judge of probate in a pro- 
ceeding to enforce the collection of taxes by a sale of lands, is 
statutory, special, and limited, and must affirmatively appear. 
Driggers v. Cassady, 71 Ala. 529; Carlisle v. Watts, 78 Ala. 
486. A decree of sale, made in a proceeding, which does not 
show the existence of the facts on which the jurisdiction is 
based by the statute, is coram non judice, and is not evidence 
against the owner in a suit by a purchaser to recover the lands. 

The statute imposes on the tax-collector the duty, “to pro- 
cure a substantially bound book at the expense of the county, 
in which he shall enter in the manner usual for docketin 
causes for trial in the Cirenit Courts, each parcel of all a 
estate assessed to any person or persons, against whom taxes 
have been assessed, which are not paid, when a portion or all 
of said taxes are on real estate, describing each parcel in the 
same manner it was assessed, and the amount of the unpaid 
taxes and charges due by such person or persons ;” and to de- 
liver such book into the office of the judge of probate. Un- 
less the book is properly prepared, the judge of probate must 
cause it to be done at the expense of the collector. The 
docket thus prepared is the foundation, of the statutory notice 
to be issued by the judge of probate to the owner, his agent or 
representative, of each parcel of land entered therein, to show 
cause on a day named, why a decree should not be made for 
the sale of the land for the payment of the State and county 
taxes and costs; and of a decree of sale in the event he inter- 
poses no defense. 

By the twelfth section, immediately succeeding the provi- 
sion, that if under any sale had under its provisions any lands 
bid in by the State, the collector shall not be entitled to credit 
for the taxes on such lands, unless he files with the auditor an 
affidavit, that no personal property could be found by reason- 
able search, out of which to collect the taxes for which the 
lands were sold, it is enacted: “And provided further, That 
said collector shall, at the end of the book required by the first 
section of this act, enter, make, and subscribe the following 
oath, to be administered by the judge of probate, in whose 
oflice it is filed: ‘do solemnly swear I have in each case en- 
tered in this book, made diligent search for personal property 
of the party against whom the taxes are respectively assessed, 
and after diligent search, I was unable to find poor Sem per- 
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sonal property, subject to taxation, from which to collect taxes 
or any part thereof” Without alluding to the imperfect and 
improper manner, in disregard of the requirements of the 
statute, in which the docket was prepared by the collector, we 
shall confine the consideration to the inquiry, whether the in- 
ability of the collector to find sufficiency of personal property, 
by diligent search, from which to collect the taxes, to be shown 
by the statutory affidavit of the collector, is a jurisdictional 
fact ? 

It is insisted, the position, and connection of the proviso, 
and the context, show, that the affidavit is only a condition, 
on the performance of which the collector is entitled to a 
credit for the taxes on lands bid in by the State. A statute 
should be so construed as to give some effect and operation to 
each word and phrase, and all relating to the same subject- 
matter should be construed together. Though the proviso is 
found in a section, and immediately follows a particular phrase, 
its effect is not necessarily limited and restricted to the same 
section. Generally, the appropriate office of a proviso is to re- 
strain or modify the enacting clause, or preceding matter, and 
should be confined to what precedes, unless the intention, that 
it shall apply to some other matter, is apparent. When from 
the context, and a comparison of all the provisions relating to 
the same subject-matter, it is manifest, that the object and in- 
tent were to give the proviso a scope extending beyond the 
section, and effect beyond the phrase immediately preceding, it 
will be construed as restraining or qualifying preceding sec- 
tions relating to the subject-matter of the proviso, or as tanta- 
mount to an enactment in a separate section, without regard to 
its position and connection..—IMayor of Cumberland v. Me- 
Gender, 34 Md. 381; United States v. Babbit, 1 Black, 55. 

The limitation of the operation of the proviso to the phrase 
in the same section, leaves it without any practical or serving 
purpose and effect. The docket, in which the affidavit is re- 
quired to be entered, remains in the office of the judge of pro- 
bate, and is not conveniently accessible to the Auditor. The 
Legislature specially provided, that an affidavit should be filed 
with the Auditor, and deemed this sufficient in respect to allow- 
ing credit for the taxes on land sold and bid in by the State. 
The Auditor is authorized to act and allow the credit npon the 
affidavit alone, which the collector is required to file with him. 
As the oath to be entered at the end of the book is superfluous 
and useless for this purpose, some other effect should be given 
to the proviso. A construction should be avoided, which im- 
poses on the collector the burden of needless and superfluous 
proof before he is entitled to a credit for the taxes—of-making 


two aftidavits of the same tenor and substance for the same pur- 
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pose. The only other field of operation is in reference to pro- 
ceedings for the sale of the land. The oath required to be 
entered at the end of the docket is the one on which the judge 
of probate acts ; the affidavit required to be filed with the audi- 
tor is the evidence on which he acts. 

Under the revenue law, personal property is the primary fund 
to which resort must be made for the compulsory payment of 
taxes. There isno power or right to sell land, only in the 
event personal property can not be found after reasonable search. 
Stoudenmire v. Brown, 57 Ala. 481; Davis v. Minge, 56 Ala. 
121. Proof that the tax-payer has, in the county, sufficient 
personal property, which could have been found by reasonable 
search, from which his unpaid taxes could have been collected, 
constitutes a valid defense to the judicial proceedings for the 
sale of lands for the payment of taxes.— Diggers v. Cassady, 
supra. The proceeding is in vem, and has regard to the land 
itself, though it also partakes of the nature of a proceeding zm 
personam, upon notice to the owner and his appearance to con- 
test. The jurisdiction of the judge of probate arises, and he 
takes up the case, after the inability of the collector to collect 
the taxes from personal property. The docket, prepared and 
delivered by the collector is, for all legal purposes, a return or 
report of the jurisdictional facts to the judge of probate. 

It may be, that ordinarily, judicial proceedings will not be 
regarded as void for the absence of a verifying affidavit, though 
the statute may require such affidavit, the jurisdiction of the 
court, in such case, being founded on the allegation of the ju- 
risdictional facts, and not upon their verificution. The tax- 
collector is not required to verify the general entries in the 
book. The requisite affidavit relates to a separate, independent, 
and distinet fact, which did not and could not appear on the 
assessment roll, or elsewhere. Because of the importance of 
this fact, and its necessity to the power and right of the judge 
of probate to decree a sale of the lands, the legislature deemed 
proper to require, that its return or report should be made in 
the form, and under the solemnity of an oath, to be entered 
at the end of the bouk, and to constitute a part thereof. The 
docket, substantially prepared as required by the act, was de- 
signed to comprise the return or report of the collector to the 
judge of probate of all the facts, on which lands may be sub- 
jected to the payment of taxes. No officer, other than the 
judge of probate in whose office the docket is filed, is author- 
ized to administer the oath. He should not receive the docket 
unless the required oath be made, and entered therein. The 
first and second sections of the act, and the oath prescribed by 
the proviso in the twelfth section, relate to the same subject- 
matter—the docket and the manner of its preparation and its 
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conteuts. The entries in the book of each parcel of real estate 
assessed, the person against whom the taxes are assessed, a por- 
tion of which are on real estate, and the amount of taxes and 
charges due and unpaid, though necessary, are not by them- 
selves sufticient to subject the lands. The inability to find per- 
sonal property from which to collect the taxes is a fact, essen- 
tial to the power of the court to condemn and decree a sale. 
The act requires this fact to be entered in the docket, and the 
effect is to make it a jurisdictional fact, which should appear in 
the proceedings. It constitutes a part of the docket, as essential 
as the other entries to the power of the court to decree a sale ; 
and being thus requisite, the same reasons exist for regarding it 
a jurisdictional fact, as such other entries. A docket, contain- 
ing all the entries required by the statute, is necessary to the 
jurisdiction of the judge of probate. It is no answer that the 
owner may show in defense, the possession and ownership of 
personal property. The allegations, contained in the docket, 
should make a prima facie case, which the answer is required 
to overcome. Phe purpose was, that the docket returned by 
the collector should show the existence of all the facts, on which 
the judge of probate would be authorized to decree a sale of 
lands for the payment of taxes in the event the owner did not 
appear to contest. The analogous rules are those which apply 
in applications for the sale of lands of a decedent for the pay- 
ment of debts.— Zhatcher v. Powell, 6 Whea. 119. 

The book having been properly excluded, the evidence sub- 
gmail offered is, of consequence, irrelevant and inadmissi- 
ble. 

But the court erred in not allowing the amendment to the 
complaint. The statute provides, that if, in any suit by the 
purchaser against the owner to recover possession of land sold 
for taxes, final judgment be rendered, that the plaintiff is not 
entitled to recover possession on the ground of invalidity in the 
sale, except that the taxes were not due, the court shall forth- 
with empannel a jury to ascertain the amount of taxes for which 
the land was liable at the time of the sale, and for which it was 
sold, and of such taxes thereon as may have been lawfully paid 
by plaintiff subsequently, with interest at the rate of twenty- 
five per cent. per annum, from the time of the sale or subse- 
quent payment as the case may be, and thereupon the court 
shall render judgment against the defendant for the amount 
thus ascertained, which shall constitute a lien on the land; and 
that a statement in, or appended to the complaint, that the 
plaintiff claims under the tax sale, stating the time of the sale, 
shall be sufficient pleading to authorize the court to institute 
inquiry and render judgment as provided.— Acts 1878-79, p. 8. 
When it was discovered from the rulings of the court, that final 
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judgment must necessarily be rendered that the plaintiff was not 
entitled to recover possession on the ground that the probate 
judge had no jurisdiction to decree a sale, he had the right 
to amend the complaint by incorporating therein, or append- 
ing thereto, the statutory statement, in order that on the ren- 
dition of the judgment the court should institute the inquiry, 
and render judgment for the amount ascertained to be due as 
authorized by the statute. The purpose of the statute is to au- 
thorize the purchaser, in the event his title is valid for any rea- 
son other than the taxes were not due, to recover the taxes for 
which the land wasliable and sold, and also which had been sub- 
sequently paid by him—to compel the owner to pay the taxes 
lawfully due—and to authorize the determination in one suit, 
of the right of the purchaser to recover possession, and failing 
in this, to recover the amount of taxes lawfully due by the 
owner and the statutory penalty. By the refusal of the court 
to allow the amendment, the latter inquiry was prevented. 
Reversed and remanded. 


Commercial Fire Ins. Co. v. Allen e€é al. 
Action on Insurance Policy for Loss by Fire. 


1. Representation as to interest of insured in property.—The erection 
of a party wall, by agreement between the insured and the vendee of 
the adjoining premises, running up two stories high on the wal! of the 
insured property, does not show that the interest of the insured in his 
property is ‘‘ other than the entire, unconditional, and sole ownership,”’ 
as stated in answer to questions ; especially when the agent of the in- 
surer, through whom the policy was effected, lived in the town where 
the property was situated, and must have known its condition. 

2. Agency in procuring policy.—An agent of the insurance company, 
through whom a policy is effected, can not be considered in any sense 
as the agent of the insured, in any matter connected with the issuing 
of the policy. 

3. Waiver of proof of loss and notice.—When the insurance company, 
on being notified of a loss, at once offers to pay a specific sum, denying 
liability for some of the articles as not being covered by the policy, 
this is a waiver of the preliminary proof of loss, and authorizes the 
insured to sue at once, without waiting for the lapse of sixty days pro- 
vided for in the policy. 

4. Construction of policy as to fixtures included or excepted.—A policy 
insuring a brick store against fire, containing an exception of ‘‘ fences 
and other yard fixtures, side-walks, store furniture and fixtures,’ 
covers a wooden shed or awning in front of the building, supported on 
ny sunk in the ground, with rafters extending into the brick wall ; 

ut the shelving in the house, and an office enclosed with railing in 
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”” 


one corner of the interior, are ‘‘ store fixtures’’ within the meaning of 


the exception. 

5. Same ; clause providing for repairs.—When the policy contains a 
clause giving the insured the option to repair within a reasonable time, 
and he claims the benefit of it, this is not a full defense to an action 
on the policy, unless by the repairs the property is made as serviceable 
and valuable as before the fire. 

6. Same; measure of damages.—When the policy provides that the 
cash value of the property destroyed or denen shall not exceed what 
would be the cost to the assured of replacing it, and, in case of depre- 
ciation from use or otherwise, a suitable deduction shall be made from 
the cost of repairing; the measure of damages would be the cost of 
repairs. if thereby the property is rendered as valuable as it was be- 
fore; if less valuable than before, then the difference must be added to 
the cost; and if more valuable, it must be deducted. 


- 


7. Tender—A tender of less than the amount claimed, conditioned 
on a receipt in full being signed, and not accompanied by the payment 
of the money into court (Code, § 2997), is not good. 

8. Argument of counsel ; objectionable language.—In his argument to 
the jury, counsel has no right to refer to or comment on facts, or as- 
sumed facts, as to which there is no evidence before the jury; as by 
referring to the character of plaintiff's ancestors, or characterizing the 
defendants as a soulless corporation; and the use of such language be- 
ing duly objected and excepted to, is a reversible error. 


Apprat from Limestone Cireuit Court. 

Tried before the Hon. H. C. Speake. 

This action was brought by Benj. L. Allen, Maria Allen, 
and James W. Allen against the Commercial Fire Insurance 
Company, of Montgomery, Ala., to recover the damages 
alleged to have been sustained by the plaintiffs by fire upon 
a brick store house in the town of Athens, and against which 
said damage they claimed to be insured by the defendant. 
The contention was as to the scope of the stipulations in the 
policy issued by the defendant—whether it covered an awning 
in front of the building and the shelving therein—which were 
damaged by fire. The defendant pleaded: 1. Non assumpsit. 
2. That the suit was prematurely brought and before any right 
of action had accrued to plaintiffs npon the policy sued on. 
3. That suit was brought before preliminary proof of loss, as 
stipulated in the policy. 4. That suit was brought before 
notice of loss was given to defendant, as required by the policy. 
5. Tender. 6. Limitation of one year provided by the policy. 
7. Breach of warranty. 8. Misrepresentation. Upon motion 
of plaintiffs the 2d, 3d, and 4th pleas were stricken from the 
file on the ground, that they were united with pleas in bar. 
Issue was on the remaining pleas, resulting in a verdict 
for the plaintiffs for $327.374. On the trial of the cause, the 
plaintiffs introduced in evidence the policy issued by the de- 
fendant, (the clauses therein, upon which contention arose, be- 
ing set out in the opinion of the court), oral testimony in re- 


gard to the fact and circumstances of the fire, and the character 
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and position of the awning, &c. To show a waiver by the de- 
fendant of proof of loss by injury to the awning and shelving 
of assured’s store, evidence was offered of a telegram from de- 
fendant, and conversations with defendant’s agent, denying all 
liability of defendant for said loss. The defendant offered in 
evidence the original summons and complaint to show when 
the suit was brought, the application for insurance, with the 
questions therein answered by the assured, and evidence of the 
estimated damage to the insured building. The defendant 
objected, and the court declined to interfere, and permitted 
plaintiffs’ counsel in his concluding argument to say to the 
jury, “that the ancestry (naming them) of plaintiffs were well 
known to counsel, and to every one else who had lived in the 
community with them; that their honor, integrity, honesty 
and truthfulness, and that of their descendants, had never 
been called in question until this soulless corporation, defend- 
ant in this case, had charged one of their descendants, Ben. 
Lee Allen, with falsehood, fraud and misrepresentation in pro- 
curing the policy of insurance in this case.” A great number 
of charges were asked, but as the material rulings are noticed 
in the opinion of the court it is considered unnecessary to re- 
view them. There were sixty-four assignments of error, 
which the elaborate review of the whole case by this court 
renders it unnecessary to enumerate. 


Humes, Gorpon & Suerrey, for appellants.—1. The court 
erred in striking out pleas two, three and four, (that 
suit was prematurely brought) upon plaintiffs’ motion, 
based on the theory that such defense could only be pre- 
sented by plea in abatement. There was no necessity for 
pleading in abatement; such defense may be made under the 
general issue.— Rainey v. Long, 9 Ala. 754; see also, Facguire 
v. Rynaston, 2 Ld. Raymond, 1249; 2 Gray, 288; 125 Mass. 
365; 3 Wendell, 170-172; 6 W. & S. 179; Lowe v. Wast- 
man, (s. c., N. J. Nov. 1885), 21 Reporter, 53. 2. By an ex- 
press stipulation in the policy of insurance, fixtures were 
excluded, and required to be specially and separately insured. 
Evidence of damage to awning and shelving was erroneously 
admitted by the court.—Zhurston v. Ins. Co (U. 8. Cirenit 
Ct. Dist. N. Hampshire), 17 Feb. Reporter, 127; s. c., 16 Re- 
porter, 161; s.c., Albany L. J., Dec. 22,1883; Fore v: Hibbard, 
63 Ala.410. 3. The policy of insurance expressly provides that 
the application of the assured shall constitute a part of the 
contract and a warranty by the assured; and if there be any 
false representation or misrepresentation in said application, or 
if the interest of the assured in the property be not truly stated, 
then the policy to be void. The assured represented in their 
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application that they owned the property in fee simple; the 
proof showed that Mason had purchased the right to use the 
west wall of the building insured, and also the right to build 
on top of said building. This was a breach of the warranty 
of assured’s statement that the property was owned in fee, and 
the charge asked by the defendant on that point should have 
been given.—May on Insurance, §§ 158, 185. See also Hmm. 
Mut. Ins. Co. v. Jessr. 1 Met. (Ky.) 523; Ag. ns. Co. v. Mon- 
tague, 38 Mich. 548; .£tna Ins. Co. v. Resh, 40 Mich. 241 ; 
Davenport v. Ins. Co., 6 Cush. 340; Wilbur v. Ins. Co., 10 
Cush. 446; Falls v. Ins. Co., 7 Allen, 46; Abbott v. Ins. Co., 
8 Allen, 213; Jenkins v. Ins. Co., 7 Gray, 370; Washington 
Fire Ins. Co., 32 Md.; Wineland v. Ins. Co., 53 Md. 276; 
(s. c., 9 Reporter, 784); Graham v. Firemen’s Ins. Co., 87 -N. 
Y. 69; (s. c., 138 Rep. 314); Savage v. Fire Ins. Co.,.52 N.Y. 
502; Adema v. LaFayette Ins. Co., — La.; s.c.,19 Rep. 493). 
4. As to the award. it was expressly agreed by Allen that 
whatever estimate of damage should be reached by Myers after 
his inspection of the premises with McKissack, he would be 
bound by. So that the conclusion reached by Myers was final 
and conclusive on Allen as avalidaward. Thecourt erred in re- 
fusing appellant’s charges on this point.— Yeatman v. Mattison, 
59 Ala. 382; Brewer v. Bain. 60 Ala. 153; Burns v. Hendriz, 
54 Ala. 78; Byrd v. Odom, 9 Ala. 755. 5. The court erred 
in refusing to sustain the objection of defendants to the ob- 
jectionable remarks of counsel of plaintiffs.— Wolffe v. Min- 
nis, 74 Ala. 386; FE. Tenn., c., R. R’d v. Bayliss, 75 Ala. 
466: EF. Tenn., ec., R. R’d v. Carlos, 77 Ala. 443. 6. The 
court erred in its rulings on the measure of damages.— Vance 
v. Foster, 1 Inst. Cireuit Ct., 51; May on Ins. (2d Ed.) 659 ; 
Tb. 646. 


Rosr. A. McCien.an, contra.—1. The defendant waived 
the preliminary proof of loss.—May on Ins. 572-574; 33 Ala. 
9; Flanders on Ins. 541-7; 71 Ala. 516-527-8. 2. The de- 
fendant waived the sixty days allowed for the adjustment of 
the debt.— Flanders, 532, 542; May on Ins. 574-5; 13 U.S. 
Dig. 503. 3. The alleged arbitration was not binding. Be- 
sides, it was abandoned.—F landers, 576. May on Ins. 573, 
598, 492-4. 4. “ Thestore-house ” included the office, shelves, 
and awning, they being part of and appurtenant to. the main 
structure.—F landers, 72-4: May on Ins. 519, 420; 4 Wait’s 
Ac. & Def. 69-70; 47 Ala. 387. They were put up with the 
house and were indispensable to a store, and passed from 
vendor to vendee. In case of doubt, the construction will be 
against the insurance company.—May on Ins. 181-3. 5. The 


printed clause in the policy is in conflict with the written parts 
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of the same ; when this is the case, the latter will prevail. 
Flanders, 70-72; May on Ins. 184-5; Wait’s Ac. & Def. 21. 
The written description of the premises included these fixtures. 
The store-house would be incomplete without these fixtures. 
6. Mason’s interest was but an easement, and did not affect the 
character of plaintiffs’ title. At any rate. the cases making an 
immaterial answer a warranty have been overruled.—16 Wend. 
385 ; 9 How. 390; 26 Ill. 360. 7. Asto measure of damages, 
see May on Ins., $$ 323-4. 


STONE, C. J.—The present action is founded on a policy, 
insuring real property against destruction-or damage by fire. 
The property is described in the policy as follows: “ Brick 
one-story, iron-roofed building, * * occupied by S. Tanner 
& Son, family groceries, and after January 1, 1882, to be oe- 
cupied by Henry Warten, and used as a family grocery store.” 
The policy bears date December 17, 1881, and insures the 
property for one year. On the 4th February, 1882, the 
house was partially injured by the burning of a store contig- 
uous to it, and on the 24th of the same month the present 
action was instituted. The insurer and the insured were not 
of one mind as to the extent of the property covered by the 
insurance. Out of this grew the contention and this lawsuit. 
Attached to the building at the front was an awning or shed, 
erected dn posts set in the ground, with rafters extending to 
and into the brick wall, and covered with plank. This awn- 
ing was constructed by the owners of the building, not con- 
temporaneously with it, but a year later. There were in the 
building, and attached to it by fastenings, shelving, drawers, 
and an office at the rear end, fenced off by panel work. 
All these, such as are customary in a store house, were 
placed there by the owners, and let with the building. The 
insured claimed for the damage done to the awning, the 
shelving, and the office. The Insurance Company resisted 
this claim, and contended it was liable only for the damage 
done to the house itself. 

Certain questions had been asked of the applicant for in- 
surance, Allen, and answers given, before the policy was 
issued ; and there is a clause in the policy in the following 
language: “Special reference is had to assured’s application 
on file in this office, which is their warranty and a part 
hereof.” In the application are the following question and 
answer: “Is the land on which building stands held in fee 
simple or on lease?” Answer, “Fee simple.” The third 
clause of the policy stipulates that “if the interest of the 
assured in the property be any other than the entire, uncon- 
ditional and sole ownership of the property, for the use and 
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benefit of the assured, or if the building insured stands on 
leased ground, it must be represented to the company, and 
so expressed in the written part of this policy, otherwise the 
policy shall be void.” After the building in controversy was 
erected, the plaintiffs sold the soil contiguous to it on the 
west to one Mason, and stipulated that in building on the 
lot so purchased, Mason should make the west wall of the 
plaintiff's house the east wall of his, inserting his joists into 
the wall; and Mason’s house being a two-story building, it was 
further stipulated that he should raise the east wall of his 
building on the said west wall of plaintiffs. This was done, 
and the property stood in that condition and in that.right 
when the policy was taken out in this case, and when the 
fire occurred. This, it is contended for appellant, was a 
misdescription of plaintiffs’ title and ownership and avoids 
the policy. 

e do not think this objection well taken. We concur in 
opinion with the trial court, and hold that the essential pur- 
are of the inquiry was, to learn whether the property was 
ield by a title in fee, or by a title less valuable than a fee; 
and, whether tiie property was incumbered by alien interests, 
liens, or other incumbrances, which lessened the value of the 
applicant’s insurable interest. The easement or servitude pre- 
viously conveyed or granted to Mason was but carrying into 
effect the usual method of building in cities and towns by co- 
terminous proprietors. It is shown that Ainsworth, appellant’s 
agent at the time the policy was applied for and issued, resided 
in the town of Athens, where the property is situated. With 
him the assured negotiated, and effected the insurance. He 
was familiar with the premises, and must have known in what 
manner the houses were connected together, and that the east 
wall of Mason’s upper story rested on the west wall of the 
house he was insuring. He was the agent of the insurance 
company, and we have no sympathy with any attempt to trans- 
form him into an agent of the applicants, in any service con- 
nected with the issue of the policy. With him alone the 
assured had dealings; and it would be an anomaly if we were 
to hold he was their agent, and not the agent of the Insurance 
Company with which they were negotiating. If he did not 
represent the corporation, it had no representative, and yet 
agreed to the terms on a solemn contract. Such shifting use 
of a ge employee, finds no sanction in that sturdy morality 
which should underlie every system of jurisprudence.—P%ed- 
mont & Arlington Ins. Co. v. Young, 58 Ala. 476; Jns. Co. 
v. Wilkinson, 13 Wall. 222; De Laney v. Ins. Co., 52 N. H. 
581; May on Insurance, § 143; Rowley v. Empire Ins. Co., 
36 N. Y. 350. A few cases are variant from this principle. 
VoL. LXxx. 
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Wineland v. Security Ins. Co., 53 Md. 276 ; Jenkins v. Quin- 
cy Mutual Fire Insurance Co., 7 Gray, 370. We do not 
think Allen’s failure to disclose the fact and nature of Mason’s 
right or easement impaired or affected the substantial truth- 
fulness of the representation as to title—<4#tna Ins. Co. »v. 
Tyler, 16 Wend. 385 ; Savage v. Howard Ins. Co., 52 N. Y. 
502; Washington Fire Ins. Co. v. Kelly, 32 Md. 421; 
Couch v. Rochester Fire Ins. Co., 25 Wun. 469; Castner v. 
Farmers’ Mut. Fire Ins. Co., 46 Mich. 15; Amer. Cen. Ins. 
Co. v. MeCrea, 41 Amer. Rep. 647; Hadley v. Ins. Co. 55 
N. H. 110. We do not question the correctness of the follow- 
ing authorities, nor do we consider they conflict with the views 
expressed above. In each of them the misdescription was 
substantial, and materially impaired the nature of the title. 
Em. Mut. Ins. Con. v. Jesse, 1 Met. (Ky.) 523; Agricultural 
Ins. Co. v. Montauge, 38 Mich. 548; tna Ins. Co. v. Resh, 
40 Mich. 241; Davenport v. N. E. Mut. Fire Ins. Co. 6 
Cush. 340; Wilber v. Loweliteh Mut. Fire Ins. Co., 10 Cush. 
446; Abbott v. Shawmut Mut. Fire Ins. Co., 3 Allen, 213 ; 
Falls v. Conway Five Ins. Co., 7 Allen, 46; Graham v. Fire- 
man’s Ins. Co., 87 N. Y. 69: Columbia Ins. Co. v. Lawrence, 
2 Pet. 25; Same v. Same, 10 Pet. 507; Jeffries v. Life Ins. 
Co., 22 Wall. 47: tna Life Ins. Co. v. France, 91 U.S. 
510; Sun. Mut. Ins. Co. v. Ocean Ins. Co., 107 U.S. 485. 

We think on the uncontroverted facts shown in this record 
the Insurance Company waived the production of the prelimi- 
nary proofs.—May on Insurance, § 469; Flanders on Insur- 
ance, 541; Taylor v. Mer. Fire Ins. Co., 9 How. U. 8. 390; 
Norwich & N.Y. Trans. Co. v. Western Mass. Ins. Co., 34 
Conn. 561; Williamsburg City Fire Ins. Co. v. Cary, 83 Il. 
453; ns. Co. v. Corshy, 60 Miss. 302. 

So, we think the delay of sixty days after proof furnished 
before right of action accrues, was also waived in this case. 
The Insurance Company denied all liability to pay, except for 
damage done to the house proper, and offered to pay a speci- 
fied sum in satisfaction of that admitted liability. This re- 
lieved the plaintiffs of the necessity of waiting sixty days be- 
fore bringing suit.—F landers on Insurance, 532; /Adllips v. 
Protection Ins. Co. 14 Mo. 220; Norwich & N. Y. ~ ha 
Co. v. Western Mass. Ins. Co. 34 Conn. 561; Georgia Home 
Ins. Co. v. Jacobs, 56 Tex. 366. 

On the two questions last presented the testimony was full 
and undisputed, and could have been charged upon without 
hypothesis. —Carter v. Chambers; (In MS.) Present Term. 
The Cireuit Court, in ruling on those questions, did not and 
could not err to the prejudice of appellant. 

The policy sued on contains this clause: ‘Fences and other 

37 
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yard fixtures, sidewalks, store furniture and fixtures are not cov- 
ered by insurance on the building, but must be separately and 
specifically insured.” Under this clause it iscontended for the 
Insurance Company that the risk does not cover the awning, 
the shelving, nor the office. We think it unquestionably clear 
that under the testimony in this record oul of these items 
must be classed as a fixture.—-Zhurston v. Union Ins. Co., 
Albany Law Journal, Vol 28, No. 25, December 22, 1883 ; 
May on Insurance, § 420; 3 Wait Ac. & Def. 376 ef seq. ; 
Fore v. Hibbard, 63 Ala. 410. But the exception does not 
include all fixtures. It is only “store fixtures” and “yard 
fixtures,” that come within the exception. The awning was 
not a yard fixture. It was attached to the front of the house, 
we must suppose for purposes of shade. There was no yard 
there to which it could be attached or affixed. It was a fixture 
to the house as a house, and in no sense a store fixture—that 
is, a fixture attached to the store, tributary to its use, as a store. 
The shelving and office were store fixtures, and were not in- 
sured. The awning was a fixture, but a part of the building, 
and would have passed by a conveyance of the property as a 
house, and would have descended to the heirs by inheritance. 
But, as we have said, it was not a “store fixture,” and was not 
excepted from the binding obligation of the insurance policy. 
Its removal, or demolition would seem to have been justified 
by the attending circumstances, and if so, the Insurance Com- 
7 must make good the damage.—4 Wait. Ac. & Def. 67; 
y on Insurance, § 404. 

question was raised on the rule or measure of recovery. 
The policy provides that “it shall be optional with the company 
to repair, rebuild, or replace any property lost or damaged, with 
other of like kind and quality, within a reasonable time, giving 
notice of the intention so to do within sixty days after receipt 
of proofs herein required.”” The Insurance Company expressed 
no wish or intention to repair the damage in this case, and hence 
we need not consider this clause, further than to say, if the 
right to repair be claimed, it will not be a full defense and com- 
pensation, unless by the repairs the property is made as ser- 
viceable and valuable as it was before the burning. The policy, 
however, contains the further clause, that “the cash sn of 
property destroyed or damaged by fire shall in no case exceed 
what would be the cost to the assured at the time of the fire of 
replacing the same ; and in case of the depreciation of such prop- 
erty from use or otherwise, a suitable deduction from the cash 
cost of repairing the same shall be made, to ascertain the actual 
cash value.” It would seem there should be no difficulty in 
interpreting this clause. If by repairs the property -can be 
rendered as valuable as it was before the fire, then the cost of 
VoL, LXxx. 
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repairs is the measure of recovery. If property had been de- 
stroyed which, from use or otherwise, had become less valuable 
than when new, then the cost of repairing it, less the per 
centage of depreciation of the destroyed article by such use, will 
determine the extent of the damages. If the property, after 
being repaired, is not as valuable as it was before the fire, then 
the cost of repairs, supplemented with the amount of deprecia- 
tion in value, are the factors for fixing the damages. There 
was no error in admitting testimony as to damage to the prop- 
erty covered by the policy. 

The record aftirms it contains all the evidence. It is shown 
that when the one hundred dollars was tendered, the execution 
of one or two receipts, each expressing to be in full of certain 
claims of insurance, was’ made a condition of its payment. 
There is no proof that the money was brought into court. 
Either of these objections was fatal to the defense attempted 
under the plea of tender.—2 Pars. on Contr. *644-5 ; Code of 
1876, § 4698; Daughdrill v. Sweeny, 41 Ala. 310; Alexan- 
der v. Caldwell, 61 Ala. 548. 

The remarks of counsel in the concluding argument were ob- 
jectionable, and the court erred in not arresting that line of 
argument, when thereto requested.— Wolffe v. Minnis, 74 Ala. 
386: Cross v. The State, 68 Ala. 476; ET. Va. &Ga.R. R. 
Co. v. Bayliss, 75 Ala. 466; Same v. Carloss, 77 Ala. 443. 

We consider it unnecessary to comment on what is claimed 
as an award. Negotiations were conducted afterwards, and it 
was not insisted on as settling the controversy. 

We have now noticed every material error which was raised 
in the court below. We will not attempt to apply the princi- 
ples to the numerous exceptions and many assignments of error. 

Reversed and remanded. 


CLorron, J., not sitting. 


Town of Greensboro wv. Ehrenreich. 
Prosecution for Violation of Town Ordinance. 


1. Validity of municipal ordinance prohibiting importation or sale of 
second-hand clothing, bedding, &¢.—Power conferred on a municipal cor- 
poration, by its charter, ‘‘to pass and enforce all ordinances deemed 
necessary or proper to prevent the introduction of infectious or conta- 
gious diseases, and to preserve the health of the inhabitants,’’ does not 
confer authority to enact an ordinance making it unlawful for any per- 
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son ‘‘to import, sell, or otherwise deal in second-hand or cast-off gar- 
ments, blankets, bedding or bed-cloths,’’ with a proviso excépting the 
sale of such articles when not imported, of which have not been used 
by persons having infectious diseases. 


Apvprat from Hale Circuit Court. 

Tried before the Hon. 8. H. Sprorr. 

The appellee was arrested and convicted by the mayor, for 
a violation of an ordinance of the town of Greensboro, enti- 
tled “an ordinance to regulate the sale of imported second- 
hand or cast-off clothing and other goods,” which provides that 
“it shall be unlawful for any person to import, sell or other- 
wise deal in second-hand or cast-off garments, blankets, bedding 
or bed-clothing in said town of Greensboro ; provided that this 
ordinance shall not apply to the sale of said articles not im- 
ported, and that have not been used by persons having infec- 
tious diseases,” with a penalty of not less than ten dollars for 
its violation. From the mayor’s judgment an appeal was taken 
to the Circuit Court where a demurrer was interposed to the 
proceedings or statement filed, setting up the unconstitution- 
ality of said ordinance, and that it was unreasonable and against 
common right. The demurrer was sustained and the accused 
discharged. The town of Greensboro takes this appeal from the 
judgment of the Circuit Court. 


CoLteMAN & Coteman, for appellant.—1. The power to di- 
rect and regulate the mode of selling by citizens, and within 
its own territory, is one of the acknow!edged powers of State 
government, and has never been doubted.—Commonwealth v. 
Kimbali, 35 Amer. Dec. 326; City of New York v. Miles, 
11 Peters 133; Gibbons v. Ogden, 9 Wheaton 194. 2. Quar- 
antine and health laws are considered as emanating from an 
acknowledged power of the State to preserve and provide for 
the health of its citizens.—Cooley’s Con. Lim. (4th Ed.) 729- 
732; Commonwealth v. Kimball, 35 Ame. Dec. 326; Gibbons 
v. Ogden, 9 Wheaton 194. 3. An ordinance passed by a mu- 
nicipality for the protection and preservation of the public 
health, though prohibitory, is in the nature of a general regu- 
lation, and is not tu be construed with technical strictness, and 
every reasonable presumption is to be made in its favor.— Zaun- 
ton v. Taylor, 116 Mass. 260; Commonwealth v. Patch, 97 
Mass. 221; Woodruff v. Stewart, 63 Ala. 215; Sedgwick on 
Con. of Stat. and Con. Law. 194. 4. This ordinance is of the 
nature, and isin fact a police regulation, passed in exercise of 
the police power delegated to the town of Greensboro by the 
legislature.—/nhabitants of Watertown v. Mayo, 12 Amer. 
Rep. 696; Slaughter House Cases, 16 Wallace, 36-63. In the 


exercise of this police power a municipality may interfere not 
VoL. Lxxx. 
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only to regulate the sale of a commodity, but may even pro- 
hibit its sale, or condemn and destroy it.—35 Am. Dee. supra ; 
107 Mass. 396; 5 Otto. 471-2; 34 N. Y. 657; 92 Ill. 569; 
69 Ill. 595. 


Tuos. R. Routuac, contra.—Cited: Acts 1878-9, p. 388; 
Fisher v. Blight, 2 Craven 358, 399; Purdy v. Pecple, 
4 Hill 397; MeClusky v. Cromwell, 11 N. Y. 601-4; Wal- 
ter v. Harris, 20 Wend. 561-2; King v. Carrtwright, 4 T. 
R. 490; U7. S. v. Palmer, 3 Wheat. 610; Potter’s Dwarris 
194; Sedgwick on Stat. & Con. Law. p. 50; 9 Cranch 104; 
5 Cranch 368; Dillon on Mun. Cor. §§ 954-5; 16 How. 369- 
380; Sloan v. The State, 8 Blackford (Ind.) 361; People v. 
Morris, 13 Wend. 325 ; 12 Wall. 418; 100 U.S. 484; Cooley 
Con. Lim. § 16; 7 How. 283; 71 Ala. 504; 102 U.S. 128; 


e 


8 Wall. 123; 73 Ala. 480; 70 Ala. 361; 92 U.S. 268. 


CLOPTON, J.—The charter of the town of Greensboro 
confers authority: “‘ To pass and enforce all ordinances deemed 
necessary or proper to prevent the introduction of infectious 
diseases, and to preserve the health of the inhabitants of the 
same.” Under this power, the corporate authorities passed an 
ordinance declaring: *‘ That it shall be unlawful for any per- 
son to import, sell, or otherwise deal in cast-off garments, 
blankets, bedding, or bed-clothes in said town of Greensboro ; 
Provided, that this ordinance shall not apply to the sale of 
said articles not imported, and that have not been used by persons 
having infectious diseases ;” and prescribing a penalty for its 
violation. The validity of the ordinance is the question for 
determination. 

The legislature has undoubted power to authorize, and the 
authority conferred is ample, to pass ordinances on the enu- 
merated subjects—the prevention of the introduction of infec- 
tious or contagious diseases, and the preservation of the public 
health. Ordinances, having for their object the protection of 
the health of the inhabitants, which is one of the principal 
purposes and most important duties of municipal governments, 
are generally regarded as police regulations, subject to which 
the individual holds his rights of liberty and of property. 
Presumptions will be indulged in favor of their necessity, 
propriety, and validity, and when not unreasonable, nor partial, 
nor oppressive, nor inconsistent with the legislative policy of 
the State, should and will be sustained. Considered a part of 
a system of police regulations in aid of the preservation of the 
public health, the courts will not interfere with, or set them 
aside, unless the power has been manifestly transcended. By 
the grant of power, the character and special provisions of the 
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ordinances are largely left to the discretion and judgment of 
the corporate authorities—‘“ deemed necessary or proper,”’—not, 
however, an absolute power to pass any ordinances, which they 
may perchance judge necessary or proper; not to be exercised 
ceapriciously, but with regard to the circumstances, the object 
to be accomplished, and the existing necessity. Notwithstand- 
ing the grant of power is general—* to pass and enforce ordi- 
nances deemed necessary and proper”—ordinances passed 
under the power must not be unreasonable, partial, or unfair ; 
must not be in restraint of trade; nor contravene the general 
laws and public _—- It will not be presumed, that the leg- 
islature intended to clothe the municipal government with 
ower to dispense with the requisites to a valid ordinance. 
he power will not be enlarged by intendment. And though 
the necessity and propriety of a particular ordinance is pri- 
marily of legislative determination, its character, whether rea- 
sonable, impartial, and consistent with the State policy, are 
questions for the court.—1 Dil. on Mun. Cor., §§ 319, 325, 
329; Int. & Coun. of Marion v. Chandler, 6 Ala. 899; Ex 
parte Frank, 52 Cal. 606. 

The general statutes provide quarantine as the means to pre- 
vent the introduction of infectious or contagious diseases. To 
this end, any town or city may establish a quarantine ground ; 
the corporate authorities may, from time to time, prescribe the 
quarantine to be observed by all vessels arriving within the 
harbor or vicinity ; may extend such regulations to all persons, 
goods, and effects in such vessels; and may compel any person 
coming into town, by land, from a place infected with a conta- 
gious disease, to perform quarantine, and be restrained from 
travelling until discharged.—Code of 1876, §§ 1507-15192. 
The policy of the statutory provisions is the regulation of 
trade and travel by temporary restraint, not extending beyond 
the occasion and scope of the necessity—self-defensive, which 
is the limitation on the police power of the State imposed by 
the Federal Constitution.— arlroad Co. v. Husen, 95 U.S. 
465. The State can not confer upon the subordinate agencies 
of the government powers which it does not possess, and can 
not exercise. The general grant in the act of incorporation, it 
will be presumed, had reference to these and kindred regula- 
tions. We do not mean, that the corporate authorities may 
not adopt and provide other and additional regulations; but 
that they should be in accordance with the spirit and policy of 
the general statutes. 

The professed — of the ordinance, as shown by the 
preamble reciting the recommendation of the officers and 
members of the board of health, is to protect the health of 


the community. While unquestionably the municipal goverp- 
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ment may pass sanitary ordinances for the preservation of 
health within its limits; may prevent articles of merchandise 
or other things which have been used by persons or in places 
infected with contagious disease, from being brought into the 
town; may establish quarantine and reasonable inspection reg- 
ulations ; and provide for disinfecting or destroying the germs 
of disease as far as practicable ; and it may be, for obtaining 
satisfactory assurance that such articles have not been exposed 
to an infectious or contagious disease; the power can not be 
earried beyond what is necessary for protection. It will not 
be controverted, that second-hand or cast-off garments, blankets, 
bedding, and bed-clothes are not, per se, introductive of in- 
fectious or contagious diseases; and that a lawful business 
selling or dealing in them, may be carried on without danger 
to the public health. They become dangerous by reason of 
the nature of previous use, condition, or exposure. This is 
virtually admitted by the proviso to the ordinance, which ex- 
cepts from its operation the sale of the specified articles not 
imported, and that have not been used by a person having an 
infectious disease. The operation of the ordinance reaches 
beyond the scope of necessary protection and prevention into 
the domain of restraint of lawful trade, by permanently pro- 
hibiting the importation, selling, or otherwise dealing in the 
enumerated articles, though they may not have been used by 
persons or in districts, infected with such diseases. Municipal 
authorities, having power to abate nuisances, can not absolutely 
prohibit a lawful business not necessarily a nuisance, but may 
abate it when so carried on as to constitute a nuisance. They 
ean not, under the claim of exercising the police power, sub- 
stantially prohibit a lawful trade, unless it is so conducted as 
to be injurious or dangerous to the public health. If they can 
declare it unlawful to import, sell or otherwise deal in second- 
hand or cast-off garments, blankets, bedding, and bed-clothes, 
without regard to the circumstances or necessity, they may, 
under the same power, declare it unlawful to import or sell 
meat because at some times and in some places, it is infected 
with trichina, or other kind of food, because liable to adultera- 
tion. That the ordinance is founded on the fear and appre- 
hension of possible danger, and not on its existence, is shown 
by the unequal discrimination between articles imported and 
not imported. We can not regard it a legitimate exercise of 
the power conferred by the act of incorporation.— Weil v. 
Record, 24 N. J. Eq. 169; Barling v. West, 29 Wis, 307 ; 
Dnnham v. Rochester, 5 Cow. 462; Mayor, &c., of Mobile v. 
Yuille, 3 Ala. 137. 

Affirmed. 
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Clark, Adnv’r, v. Eubank e¢ als. 
Final Settlement by Administrator of Insolvent Estate. 


1. Liability of administrator for rents and hires during late war, 
1861-65.—On final settlement of the accounts of a deceased administra- 
tor, who kept the estate together during the late war (1861-65) without 
an order of court, the distributees electing to charge him with rents 
of the lands and the hire of the slaves, while the court will enforce the 
cardinal rule, which requires administrators to act in good faith, and 
to exercise that degree of skill and diligence which a prudent man uses 
in the management of his private affairs of similar nature, it will deal 
leniently where good faith is shown, having due regard to the disturbed 
condition of the country, and the difficulties and embarrassments re- 
sulting therefrom to the management and preservation of estates ; and 
will neither compel a strict and exact accounting, nor, when the esti- 
mates of the several witnesses differ, adopt the highest value of the 
rents and hires as the measure of liability. 

2. Allowance of attorney’s fees to administrator.—An administrator 
should be allowed reasonable attorney’s fees paid to counsel, when nec- 
essary for his own protection or that of the estate, as determined by 
the character of the services and the value of the estate; and also for 
services rendered on the final settlements of his accounts, except as to 
items which are successfully contested by the heirs and distributees ; 
but, if he claims a credit for the entire compensation of counsel for 
services rendered on the settlement, when some of the items are suc- 
cessfully resisted by the heirs, the entire credit may be rejected. 

3. Liability of administrator for rents; to distributees and to creditors. 
An administrator is chargeable with the rent of lands, which he failed 
to collect by reason of the insufficiency of the sureties on the note taken 
by him, unless it is shown that he used due diligence to ascertain their 
solvency and sufficiency ; but, if it appears that the estate had been 
declared insolvent, that the creditors were present at the public renting, 
and informed him that the sureties were good, they can not charge him 
with the rents thereby lost; nor can the distributees, in such case, 
unless such charge creates a surplus for distribution after the debts 
have been paid. 


° Aprreat from Greene Probate Court. 

Heard before the Hon. W. C. Oriver. 

The contentions in this case arose on the final settlement of 
the accounts of Thomas Clark, as administrator de bonis non 
of the estate of John M. Eubank, deceased. The case has 
been already before this court, (78 Ala. 73), and the facts 
fully reported. The only new aspects presented on this ‘appeal 
are the rulings of the Probate Court upon different items of 
the administrator’s account. On final settlement the distri- 
butees moved to charge the administrator de bonis non with 


amounts claimed to have been properly chargeable to the ad- 
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ministratrix-in-chief, Mrs. Eubank, viz, rent of land and hire 
of slaves belonging to intestate’s estate, which had been lost to 
the estate under circumstances that amounted, as was alleged, 
to a devastavit by Mrs. Eubank, and which could have been 
recovered by the administrator de bonis non by the exercise 
of proper diligence. It was shown by the evidence that John 
M. Eubank, had died in February, 1861, and that he had left 
an estate consisting of a tract of land and twenty-three slaves ; 
that his widow, Susan V. Eubank, took charge of the lands 
and slaves, keeping the slaves together and farming the land, 
without an order of court or other lawful authority therefor, 
until her death in March, 1866. The distributees allege in 
their motion that at the time of Mrs. Eubank’s death and the 
appointment of Thomas C. Clark as administrator de bonis non, 
the bondsmen of Mrs. Eubank were solvent and owned large 
estates in Greene county, sufficient to satisfy the indebtedness 
of the said Mrs. Eubank to said estate, and that they contin- 
ued to own said estates for many years after the appointment 
of said Clark as administrator de bonis non as aforesaid ; that 
said Clark, though he knew the extent of the liability of Mrs. 
Eubank to the estate, failed and neglected to enforce a settlement 
and collection of said liability, by which negligence great loss 
was sustained by these distributees. The distributees having 
elected to claim the rents of the land from 1861 to 1866, and 
the hire of the slaves from the time of Mrs. Eubank’s appoint- 
ment as administratrix to the emancipation of the slaves, the 
court, in stating the accounts, so charged Mrs. Eubank with 
said rents and hires, and charged said Clark with the balance 
thus found against the administratrix-in-chief, with interest. 
To this Clark excepted. The administrator asked for a credit 
of a fee to J. B. & T. C. Clark for preparing a petition to sell 
the lands of the estate, but which he did not prosecute because 
he became satistied afterwards that it was not to the interest 
of the estate to sell. To this credit the heirs objected, and the 
court sustained the objection. Upon objection by the heirs the 
court refused to allow the administrator credit for voucher 
41 for a fee of $250.00, paid Thos. W. Coleman for legal 
services. The court sustained the objection, stating that it 
would not allow for the payment of separate attorney’s fees, 
but would consider what would be a proper allowance for at- 
torneys when all of them had been presented, and then make 
an allowance in bulk. To this action of the court the administra- 
tor excepted. Other claims for attorney’s fees were disallowed 
on the same grounds. Other questions arising on the settle- 
ment are noticed in the opinion. 


J.P. McQuren and Tros. R. Rovutuac, for appellant. 
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J. B. Heap and Seay & DeGrarrenrien, contra. 


CLOPTON, J.—On the former appeal (78 Ala. 73), we 
held, that it was the right of the distributees to have ascer- 
tained, whether or not Mrs. Eubank, the administratix-in-chief, 
had committed a devastavit, the fact and amount to be deter- 
mined on the same principles as if her personal representative 
had made a regular settlement; and whether the administrator 
de bonis non could have collected the amount by reasonable 
diligence. On motion of the distributees, the court stated an 
account of the administration of Mrs. Eubank, and eharged 
the appellant with the balance ascertained to be due. The 
intestate died in February, 1861, and the administratrix made 
and gathered the crop of that year, and was properly charged 
with the proceeds. he administratrix, without an order of 
court, kept the estate together, which consisted of land, and 
slaves and other personal property, after 1861 until the eman- 
cipation of the slaves in 1865. The court, in stating the ac- 
count, charged the rents of the land and hires of the slaves for 
the years succeeding 1861, the distributees having so elected. 

The right to elect, and the liability to account for rents and 
hires, are not disputed. The controversy on this branch of 
the final settlement relates to the amounts charged, as not sus- 
tained by the evidence. The testimony of the several wit- 
nesses should be considered and weighed in the light of the 
disordered and tronblous condition of the country, and the 
character of the circulating medium during the period of the 
administration. The consideration of the financial and other 
difficulties and embarrassments which complicated the man- 
agement, and endangered the preservation of estates, the 
courts, while enforcing the cardinal rule, that administrators 
are bound to act in good faith, and are required to exercise 
that skill and diligence which a prudent man uses in the man- 
agement of his private affairs of similar nature, have been dis- 
posed to deal leniently where good faith is shown. It is said: 
they “are not insurers and not expected-to be infallible.” 
Moore v. Randolph, 70 Ala. 575; Nunn v. Nunn, 66 Ala. 
35; Stewart v. McMurray, at present term. And in anticipa- 
tion of the necessity of a settlement of the administration of 
Mrs. Eubank, it was observed in the opinion delivered on the 
former appeal, that, “the peculiar state and condition of the 
country, and the depreciated currency in circulation during 
the greater part of her administration, should have been con- 
sidered.”—Hubank v. Clark, 78 Ala. 73. 

The concurrent testimony of the witnesses is, that the best 
thing Mrs. Eubank could have done was to have kept the fam- 


ily and slaves on the plantation, and that she did very well if 
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she supported the family and the plantation. Under the ad- 
verse circumstances of the war, she kept the estate intact, took 
eare of the slaves, and maintained herself and children, who are 
the distributees. The evidence shows prudent management. 
This, however, did not absolve her from the duty of obtaining 
proper authority ; and having kept the estate together without 
an order of court as required by the statute, the liability to ac- 
count for rents and hires arises on the election of the distribu- 
tees; but, under the circumstances, the accounting should not 
be exacting, nor, when witnesses of equal credibility and op- 
portunities differ in their estimates, should the highest value 
proved be charged, unless it is sustained by the attendant and 
controlling facts and circumstances. The court adopted the 
highest value, as estimated in good money, by the witnesses on 
the part of the distributees. The circulating medium during 
these years of the war consisted of Confederate States treasury- 
notes and convertible equivalents, which constantly and rapid- 
ly depreciated until it became valueless. There was no gold 
or silver or United States money in circulation.— Morris v. 
Morris, 58 Ala. 443. There are no data on which to base a re- 
liable opinion as to what amount a slave would have hired for, 
if payment in good money had been demanded. One of the 
witnesses testifies, that in such case, they could not have been 
hired at all. The witness, who made the highest estimate, also 
testified that having some minors’ slaves to hire, he paid in 
1863 sixty-five dollars for keeping a man and his wife each 
about thirty years of age, and hired a man, his wife and two or 
three children for their food and clothes or had to pay some- 
thing for their keeping. The other witness on the part of the 
distributees said the hire for 1865 was worth nothing; and 
there is other evidence showing that the hire was not worth 
anything from 1862 to 1865 inclusive, inasmuch as they could 
not be profitably employed. Besides; the court not only 
charged the hires on the basis of the highest estimated values, 
but of the highest estimated value of each slave as if hired 
separately. The fair inference from the record is, that some 
of them were in families. In such cases, the proper criterion 
is the value, if hired as families. It was nat the duty of the 
administratrix to separate parents and children in hiring the 
slaves. The foregoing observations are applicable in some re- 
spects to the rents as charged. There is evidence tending to 
show, that lands could not be rented, the men being in the 
army, and the available mules and horses having been taken 
by the government. The question here is, whether the admin- 
istrator de bonis non is responsible for a loss to the estate by 
reason of his negligence. Upon an examination of the entire 
evidence, and on consideration of the state and condition of the 
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country, we are satisfied, that had the administrator de bonis 
non promptly compelled a settlement of the administration in 
chief, he could not reasonably have succeeded in recovering 
any amount from the sureties of the administratrix. The 
amount of the devastavit, with the interest thereon, should be 
stricken from the debit side of the account. 

When an administrator, in good faith, procures the services 
of counsel for his own protection or that of the estate, he should 
be allowed a credit for reasonable compensation paid counsel, 
considered in connection with the value of the estate and the 
character of the services ; but no allowance will be made in re- 
spect to litigation in which the administrator is at fault. If on 
the final settlement of the administration, he engages with the 
heirs in unsuccessful litigation as to items of debit or,credit, 
the compensation should be apportioned, so as not to charge 
the estate with the increase of compensation in consequence of 
the assistance and services rendered in such unsuccessful litiga- 
tion.—Smyley v. Reese, 53 Ala. 98; Smith v. Kennard, 38 Ala. 
695 ; Moore v. Randolph, 70 Ala. 575. While the better prac- 
tice would have been to have allowed separate compensation 
for the fees in defending the bill filed against the administra- 
tor by the heirs; when the value of the estate, the character 
and results of the litigation, and the evidence as to the value of 
the entire services, are considered, we are not clearly convinced 
that the aggregate amount allowed by the court is erroneous. 
The claim as presented being for a credit for the entire com- 
pensation of counsel for the services rendered on the final set- 
tlement, the court could properly have rejected the credit. 
Smyley v. Reese, supra. 

hether or not the administrator should be held responsible 
for the loss of the rent of the land for 1867, by reason of the 
insufficiency of the sureties on the rent note, should be consid- 
ered in a double aspect—as the distributees may or may not be 
interested in the distribution. The evidence is not sufficient, 
as against the distributees, to show that the sureties were gen- 
erally reputed to be solvent, or that the administrator used 
requisite diligence to ascertain that they were good and _ sufli- 
cient. But the estate had been declared insolvent, and the ad- 
ministrator testified, without contradiction, that several of the 
creditors, who only were supposed to be interested, were pres- 
ent at the renting, and that, in addition to inquiries of the 
neighbors, he inquired of the creditors, who informed him that 
the sureties were good, and told him to accept the note. The 
administrator having acted on this information in good faith, 
it would be unjust to charge him with the loss of the rent, in 
favor and for the benefit of the creditors. The distributees 


alone moved to charge the administrator with the uncollected 
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amount of the rent note. If, by charging him with the amount 
of the rent note which he failed to collect, a surplus will remain 
for distribution among the heirs, he should be charged there- 
with ; but, if no surplus will remain, then the debit should be 
stricken from the account. And on the same principle, if no 
surplus remains, the charge for a failure to file objections to 
the claims of H. B. Robinson should be disallowed.—Zubank 
v. Clark, 78 Ala. 73. 

We discover no error in the other rulings of the court. 

The judgment is reversed, and the cause remanded, with di- 
rections to the Probate Court to restate the account in accor- 
dance with this opinion. 


Hairston v. Dobbs. 


Statutory Action in Nature of Hjectment. 


1. What title will authorize recovery.—To authorize a recovery in 
ejectment, or the statutory action in the nature of ejectment, the plain- 
tiff must, as a general rule, havea legal title at the commencement of 
the action, and that title must continue up to the time of the trial ; 
but, when he sues as the owner of an estate per autre vie, which ter- 
minates before the trial, though he can not recover the possession, he 
may recover mesne profits, or damages. 

2. Merger of life-estate in fee-—When the owner of an estate for life 
acquires by purchase the remainder or reversion fee, the less estate be- 
comes merged in the greater, and his title is an absolute fee, on which 
he may recover in ejectment, or the statutory action in the nature of 
ejectment, commenced before he acquired the fee. 

3. Executor’s power to sell under will.—When the will confers on an 
executor ‘‘ full power to purchase or sell any property he may think 
necessary or proper, * * or to dispose of any property for the benefit of 
the estate,’’ the power of sale is not limited to lands in which the tes- 
tator had a present right of possession and enjoyment, but includes 
also an estate in remainder or reversion. 

4. Title of purchaser from execu'or.—lf an executor, having power 
under the will to sell, sells and conveys in payment of his individual 
debt, and fails to account for the money on settlement, this does not 
affect the legal title of the purchaser ; and if the devisees have any 
remedy, it is to recover the purchase-money as unpaid. 

5. Permanent improvements, under adverse possession for three years ; 
and possession under color of title in good faith, limiting liability for rents. 
A suggestion of adverse possession for three years, and the erection of 
permanent improvements (Code, §§ 2951-54), and possession under 
color of title in good faith, whereby the liability for rents is limited to 
one year before the commencement of the suit (Jb. § 2966), are incon- 
sistent defenses, and can not be pleaded together ; and when so pleaded, 
if the defendant will not elect between them, both of them should be 
struck out by the court. 
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Apprat from the Circuit Court of Greene. 

Tried before the Hon. S. H. Sprorr. 

This action was brought by Perey Hairston and Ada Hair- 
ston, children of Mrs. Mary H. Hairston, and grand children 
of Mrs. Ann Womack, against Andrew J. Dobbs, to recover 
the possession of a store-house and lot at Haysville station in 
said county, with damages for its detention; and was com- 
menced on the 16th February, 1884. The defendant pleaded, 
Ist, not guilty ; 2d, possession under color of title in good faith, 
whereby his liability for rents was limited to one year before 
the commencement of the suit; 3d, adverse possession for 
three years, and the erection of permanent improvements ; 
and, 4th, a special plea puis darrein continuance, averring 
that plaintiffs’ only title was the life-estate of Mrs. Ann 
Womack, which they had acquired by purchase, and which had 
terminated by her death after the commencement of the suit. 
The plaintiffs moved to strike out the third plea, because in- 
consistent with the second, and also demurred to the second, 
third, and fourth pleas; but their motion and demurrer were 
overruled. It was admitted on the trial, as the bill of excep- 
tions states, “that the plaintiffs are the children and the only 
heirs of Mrs. Mary H. Hairston, deceased, who died in Feb- 
ruary, 1865; that, at the time of Mrs. Hairston’s death, Mrs. 
Ann Womack owned a life estate in the lands here sued for, 
being her dower in the estate of her deceased husband, and 
Mrs. Hairston owned the reversion in fee dependent on said 
life estate ; that one J. A. McAlpine became the owner, by 
purchase and conveyance, of said life estate of Mrs. Womack, 
and afterwards, in 1872, sold and conveyed the same to plain- 
tiffs for $25 ;” that Ada Hairston became twenty-one years of 
age in 1884, a short time before the commencement of this 
suit, and Perey Hairston attained his majority in February, 
1885, but his disabilities on account of infancy were removed 
by a special act of the General Assembly, approved Decem- 
ber 8th, 1880, which was in evidence. It was admitted, also, 
that Mrs. Womack died in March, 1885, after the commence- 
ment of this suit. The defendant claimed title under a pur- 
chase and conveyance from Charles Hays, as the executor of 
the last will and testament of Mrs. Mary H. Hairston; and he 
offered in evidence the will, with its probate, and the convey- 
ance executed to him by said Hays. By the provisions of said 
will, the testatrix devised and bequeathed her entire estate, 
except some specific legacies, to her two children, the plaintiffs 
in this suit; and it contained a power of sale to the executor, 
which is copied in the opinion of the court. The executor’s 
deed to the defendant was dated February 26th, 1879, and re- 
cited the payment of $450 as its consideration; but the de- 
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fendant testified, on cross-examination, that a part of this 
amount was the extinguishment of a debt which said Hays 
owed him. The plaintiffs objected to the admission of the 
will as evidence, ou the ground that the sale was not author- 
ized by the power therein contained ; and they excepted to the 
overruling of their objection. This being, in substance, all the 
evidence, the court charged the jury, on request, that they 
must find for the defendant, if they believed the evidence. 
The plaintiffs excepted to this charge, and they now assign it 
as error, together with the rulings on the pleadings and evi- 
dence above noted. 


J. B. Heap, for appellants.—(1.) Notwithstanding the ter- 
mination of Mrs. Womack’s life estate, the plaintiffs were en- 
titled to recover damages up to the time of her death.—Ken- 
nedy v. Holman, 19 Ala. 734; Mason v. Storrs, 34 Ala. 179; 
61 N. Y. 393; 3 Strobh. S. C. 501; 2 Cowen, 355, authorities 
cited in brief; 1 Sedg. Dam. 245; 2 Suth. Dam. 344. (2.) 
The second and third pleas set up inconsistent defenses and 
could not be pleaded together.—Zwrnipseed v. Fitzpatrick, 
75 Ala. 297. (3.) The infancy of Perey Hairson at the com- 
mencement of the suit, if available at all under the facts, could 
only be taken by plea in abatment. (4.) The will did not 
confer on the executor power to sell an estate in reversion ; 
nor was he authorized to sell in payment of his own debt. 


G. B. Mostey, contra. (1.) To maintain ejectment, or the 
statutory action in the nature of ejectment, the plaintiff must 
have title and the right of possession at the commencement of 
the action, and that title must continue up to the time of the 
trial—-Scranton v. Ballard, 64 Ala. 402; 74 Ala. 334; 1 
Black, U.S. 454; Tyler on Ejectment. 76. At the com- 
mencement of the suit, the plaintiffs had only the life estate 
of Mrs. Womack, which terminated by her death before the 
trial ; and they could not recover on the fee, which accrued 
to them on her death.—11 Amer. Rep. 480; Tyler on Ejeet- 
ment, 383. (2.) The executor had full power, under the will, 
to make the sale and conveyance to the defendant.—Babot v. 
Wetmore, 17 N. J. Eq. 250; Stephens v. Minor, 24 N. J. 
Eq. 358. (3.) The act relieving Rene Hairston of the disa- 
bilities of non-age is unconstitutional; and if he had no right 
to maintain the action in his own name, his co-plaintiff can not 
recover. (4.) Sections 2951-54, and sections 2966, Code of 
1876, are merely cumulative remedies. At common law, a 
bona fide purchaser under color of title could recover the value 
of permanent improvements, by way of reduction, pro tanto, 
from the mesne profits.—4 Ala. 367; 13 Ala. 41; 29 Ala. 
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498; 37 Ala. 606; Waterman on Set-off, 485. There can be 
no recovery of mesne profits, until there is a judgment for 
the recovery of the land.—54 Ala. 300; 15 Wall. 215; Sedg. 
& W. on Trial of Title, § 649. 


STONE, C. J.—Among the admitted facts in this case are 
the following: The store-house and lot, the subject of the 
_ suit, were part or the dower-estate of Mrs. Ann 

omack, grandmother of the plaintiffs, with reversionary 
fee in Mrs. Hairston, her daughter, the mother of the plain- 
tiffs in this action. Mrs. Womack sold her dower-interest- 
life-estate to McAlpine, who subsequently sold his interest, 
thus acquired, to plaintiffs. This was several years before the 
present suit. Mrs. Womack was living when this action was 
instituted, but died before the trial came off. The Circuit 
Court gave the general charge in favor of the defendant, and 
there was verdict and judgment accordingly. 

It is contended for the appellee that, to maintain the ac- 
tion of ejectment, or our statutory substitute for it, the 
plaintiff must not only havea right of recovery at the com- 
mencement of the suit, but that right must continue to the 
trial. That is certainly the rule, so far as the recovery of 
“wren is concerned.— Scranton v. Ballard, 64 Ala. 40. 
Sut ejectment, or its corresponding statutory action, under 
our system, has a two-fold object. It recovers possession, and 
also rents, or mesne profits. If it fails in its primary ob- 
ject, by reason of the termination of the title from natural 
causes, or inherent imperfection, pendente lite, being sufficient 
when the suit was brought, it may nevertheless be continued 
for the recovery of mesne profits, or damages.— Doe, ew. dem. 
v. Holman, 19 Ala. 734; Mason v. Storrs, 34 Ala. 179; 
Sedg. on Dam. 120, margin; 3 Sutherland on Dam. 344; 
Robinson v. Campbell, 3 Wheat. 212, 223-4; England »v. 
Slade, 4 T. R. 682; Chandler v. Jost, at present term. 
The plaintiffs in this case have shown a prima facie right 
to recover mesne profits and costs, and the minority of Perey 
Hairston, if there be anything in it, is not so raised as that we 
can consider it.— Pleasunts v. Erskine, at present term. 

Mrs. Hairston left a will, under which the plaintiffs in this 
suit, her only children, are the chief beneficiaries. The will 
was probated and established, and Hays, the executor, qualified 
and entered upon the trust. Under the provisions of the will, 
the fee of the property in controversy, if not diverted under a 
power in the will,afterwards to be considered, would and did 
vest in the plaintiffs, to take effect at the death of the. tenant 
in dower, Mrs. Womack. If no change was wrought in the 
tenure under and by virtue of the power of sale conferred by 
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the will, it would seem that, when McAlpine conveyed the 
life-estate to the plaintiffs, that life-estate and the remainder 
or reversion in fee became centered in them, and, the lesser 
estate merging in the greater, their title beeame an absolute 
fee.—Tiedman on Real Property, § 63; 2 Black. Com. 177. 

The will of Mrs. Hairston, however, conferred on her ex- 
ecutor “full power to purchase and sell any property he may 
think necessary and proper; * * * or, to dispose of any 
property for the benefit of my estate.” 

It is contended for appellants that this power did not au- 
thorize the executor to sell the property involved in this suit, 
because Mrs. Hairston’s interest in it was not a present right 
of enjoyment, but only an estate in reversion or remainder. 
The record does not inform us how she acquired her title, and 
therefore we can not aflirm whether it was a reversion or a 
remainder. It is immaterial, however, whether it was the one 
or the other, so far as the merits of this controversy require 
us to consider the question. We hold that the will did an- 
thorize Hays, the executor, to sell the property, and to vest in 
Dobbs, the purchaser, all the estate and interest Mrs. Hairston 
owned at the time of her death.—Bacot v. Wetmore, 17 N.J. 
Eq. 250; Lippincott v. Lippincott, 19 Id. 121; Stephens v. 
Milnor, 24 Id. 358. The deed from Hays, as executor, 
vested the legal title in the latter; but it did not confer a 
right of possession until the life-estate fell in, by the death of 
Mrs. Womack. 

If any of the purchase-money was paid in any thing other 
than money, and if such payment did not enure properly and 
of right to the benefit of the Hairston estate, or in liquidation 
of a liability which equitably rested upon it, and which has not 
been otherwise accounted for in the Hays’ settlement, this will 
not change the title Dobbs acquired into a mere equity. If 
complainants have any remedy in such case, it is a right to 
recover such balance as unpaid purchase-money. 

The defense, in one of its phases, is rested on the aver- 
ment that Dobbs, “and those whose possession he has, 
for three years next before the commencement of the suit, 
have had adverse possession” of the premises sued for, and 
have made permanent improvements thereon.—Code of 1876, 
§§ 2951-4. The defense also asserts that Dobbs has held 
possession under color of title, and in good faith.—Code, 
1876, § 2966. These defenses are incompatible, and can not 
both be insisted on.—TZurnipseed v. Fitzpatrick, 15 Ala. 
297. Defendant must be put to his election, which he will 
rely on. If he will not elect, the court should strike out 
both of said lines of defense.— McQueen v. Lampley, 74 Ala. 408, 

Reversed and remanded. 

38 
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Dobbs v. Hairston, 


Statutory Action in Nature of Ejectment. 


1. Permanent improvements, and liability for rents ; adverse possession 
for three years, and possession under color of title.-—When the defendant 
is in possession under color of title, has had adverse possession for 
three years, and has erected permanent improvements (Code, §§ 2951-54, 
2966), he may waive his claim for improvements, and restrict his lia- 
bility for rents to one year next before the commencement of the suit; 
or he may claim the full value of his improvements, and waive his 
right to claim a restricted liability for rents; but he can not restrict his 
liability for rents, by pleading possession under color of title, and set 
off the value of the improvements erected against the rent for the 
limited period. 


Appeat from the Circuit Court of Greene. 

Tried before the Hon. 8. H. Sprorr. 

This is the second appeal in this case during the present 
term. See the case reported ante, p. 589. The proceedings 
on the second trial, now presented for revision, are stated in 
the opinion of the court. 


G. B. Mostey, for appellant. 
J. B. Heap, contra. 


CLOPTON, J.—To so much of the action as seeks to re- 
cover mesne profits, the defendant originally interposed two 
special defenses; Ist, Adverse possession for more than three 
years next before the commencement of the suit, and perma- 
nent improvements, under sections 2951-2954 of the Code; 
and 2d, Exemption from responsibility for damages or rent for 
more than one year before the commencement of the suit, by 
reason of holding possession under color of title in good faith, 
undef section 2966. When this case was before us on a former 
appeal, ante p. 589, we held that these defenses are incompati- 
ble, and both can not be insisted on; that the defendant must 
be put to his election on which he will rely, and if he will not 
elect, the court should strike out both lines of defense. On 
another trial, after the remandment of the cause, the defendant 
having failed to elect, the court, on motion of plaintiff, struck 
from the file all the pleas setting up both defenses. - This ac- 
tion is in accord with our former ruling. 

VoL. LXxx. 














On 
nt 


or 
4, 
a- 
t; 
is 


et 
1e 


rs 
n 








1886. ] OF ALABAMA. 595 
[Powell v. Powell. ] 


The defendants, immediately thereafter, filed without objec- 
tion a special plea, setting up the defense of holding possession 
under color of title in good faith, and then offered to file an- 
other plea of set-off or reconpment—the value of permanent 
improvements against the rent,—which the court refused to 
allow to be filed. Had the court permitted the second plea to 
be filed, under the circumstances, it would have stultified the 
previous ruling, by allowing both the incompatible defenses to 
be reintroduced on the record. 

In actions for the recovery of land and mesne profits, the 

riod during which the defendant may be charged for the 
rent, and the circumstances under which he may claim pay 
for his improvements, are regulated by the statute. He may 
restrict his responsibility, if holding possession under color of 
title in good faith, and waive any claim for improvements, or 
may waive the limitation of his liability, subjecting himself to 
full rent for the whole period of his occupation, and claim al- 
lowance for the full value of his improvements, if he has had 
adverse possession for three years before the commencement of 
the suit. But he can not restrict his responsibility for rent 
under section 2966, and set-off the value of the improvements 
against the rent for the limited period.—Zurnipseed v. Fitz- 
patrick, 75 Ala. 297. By re-tiling the plea setting up the de- 
fense of holding possession under color of title in good faith, 
under section 2966, and going to trial thereon, the defendant 
elected to rely on that defense. By such election, he is pre- 
cluded to show that he has made permanent improvements and 
the value thereof, in order to set-off the same against the rent. 
The rulings of the court are in harmony with these views. 


Affirmed. 


Powell v. Powell. 
Bill for Divorce. 


1. \ Confessions, admissions and consent, as evidence.—On grounds of 
public policy, a divorce will not be granted by consent of parties, by 
collusion between them, nor on their confessions or admissions, express 
or implied ; and a sworn answer only puts in issue the allegations of 
the bill. 

2. Collusion implied from pleadings.—On bill for divorce by the hus- 
band, charging adultery by the wife, evidence being taken by both 
parties, and the litigation conducted with zeal and earnestness on both 
sides, until about the time when the cause was submitted for decision, 
when, by agreement of record, the cause was submitted on the testi- 
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mony of the complainant’s witnesses alone, and an agreement as to 
alimony and solicitor’s fees; held, that the record suggested collusion 
between the parties, and stimulated vigilance on the part of the court 
in the examination of the evidence on which a decree of divorce was 
founded. 


3. Proof of adultery.—While a divorce may be granted on the ground 
of adultery, on circumstantial evidence only, ‘‘ the circumstances must 
be such as would lead the guarded discretion of a reasonable and just 
man to the conclusion’’ that the offense had been committed; and 
where the evidence points to only two occasions, and the circumstances 
proved, in each case, are susceptible of an innocent construction, a 
divorce should not be granted. 


Apprat from Marshall Chancery Court. 

Heard before Hon. 8S. K. McSpappen. 

This was a bill in equity filed on July 1, 1885, by Lewis R. 
Powell, against his wife, Sarah Ann Powell, and sought a 
divorce a vinculo matrimonii, on the ground of adultery. 
The nature of the allegations contained in the bill of com- 
plainant and the answer of the respondent, and the character 
of the testimony are sufficiently shown in the opinion. The 
chancellor rendered a decree divorcing the parties, the cause 
being submitted, as shown by the record, upon bill and answer, 
depositions of specified witnesses, and an agreement of the so- 
licitors of the respective parties. The latter instrument 
recites “that the said defendant is entitled to be decreed the 
sum of one hundred and fifty dollars as alimony and the same 
to be in full satisfaction of all demands and rights of alimony 
except as to compensation for her solicitor. * * * That 
the complainant pay to John G. Winston, Jr., the sum of fifty 
dollars as compensation for services rendered defendant in this 
suit. And the complainant pay the costs herein to be taxed 
by the register of this court. Witness our hands this the 17th 
day November, 1885. Hamill & Lusk, solicitors for com- 
plainant; Jno. G. Winston, Jr., solicitor for defendant.” 

The decree rendered is here assigned as error. 


R. C. Bricker, for appellant.—(1.) “A divorce suit, while 
on its face a mere controversy between private parties of record 
is, as truly viewed, a triangular proceeding sui generis, wherein 
the public or government occupies in effect the position of a 
third party.”—2 Bish. Mar. and Div. § 230 (6th ed.); Rbet v. 
Ribet, 39 Ala. 348; and to it the maxin consensus tollit erro- 
vem can be but of narrow application. The court, as guardian 
of the public rights and interests which are involved, will see 
that a divorce be not granted, the status of the citizen be not 
changed, unless the case be made, and clearly proved, in which 
the law authorizes a divorce and the change of status.—2 
Bish. Mar. and Div. § 230. A divorce, the dissolution of a 
marriage, does not rest in the volition of the parties. (2.) The 
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bill should have alleged the name of the person with whom 
the adultery was committed, or that such person was unknown. 
2 Bish. Mar. and Div. 601, et seg.; Wood v. Wood, 2 Paige, 
108. (3.) The evidence is insufficient to support the decree. 
Richardson ». Richardson, 4 Port. 467; Mosser v. Mosser, 
29 Ala. 313; Jeter v. Jeter, 36 Ala. 391. 


Hamityt & Lusk, contra.—(1.) The decree of the chancellor, 
being based on his finding of facts, will be confirmed unless 
the record shows that his finding was clearly wrong.—Sawyers 
v. Baker, 77 Ala. 46; Graham v. Hughes, 77 Ala. 590; Smith 
v. Vaughan, 78 Ala. 201; Nooe v. Garner, 70 Ala. 443. 
(2.) The conclusion of the chancellor that complainant was 
entitled to relief could be drawn from circumstantial evidence. 
2 Bish. Mar. and Div. § 614. (3.) When the testimony is 
credited, the facts it establishes will be viewed, not only sepa- 
rately but in conjunction; for they interpret one another. 
Thus contemplated, they may lead to the inference of guilt 
when separately they would not.—2 Bish. Mar. and Div. § 615, 
and authorities cited im note 6. 


CLOPTON, J.—The institution of marriage, established by 
divine, and perpetuated and guarded by human, authority, 
constitutes the foundation of organized society, protects pri- 
vate and public morality and virtue, and moulds the character 
of the citizens of the commonwealth. While an agreement to 
marry is regarded generally a civil contract, by its consumma- 
tion contractual relations of a special kind are formed, and the 
status of the parties and their duties to each other and to the 
public, are ascertained and fixed. Extraordinary and exclu- 
sive personal relations are created to continue so long as both 
parties may live, and public interests are involved in the strict 
and complete observance of the marital vows and covenants. 
The marriage relation can not be rescinded or annulled by the 
mere volition of the contracting parties. Its preservation is 
deemed so essential to the public weal, that it can not be dis- 
solved except by the sovereign power, or by a court of com- 
petent jurisdiction for causes prescribed by law on sufficient alle- 
gationue and satisfactory proof. 

The settled policy of the State, founded on these considera- 
tions, prohibits a divorce being granted by consent, or collu- 
sion, or on the confessions of either or both of the parties, or 
for want of pleading, or mispleading, or /aches in making de- 
fense. A sworn answer to a bill for divorcee is not evidence, 
and has no other effect than to put in issue its allegations ; and 
a divorce can not be granted on a decree pro confesso. The 
rights and interests of society and the government—of the 
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community at large—being considered involved, such suits are 
regarded of a tripartite character. “A divorce suit, while on 
its face a mere controversy between private parties of record, 
is, as truly viewed, a triangular proceeding sui generis, wherein 
the public, or government, occupies in effect the position of a 
third party.” 2 Bish. Mar. & Div. § 230; Ribet v. Ribet, 39 
Ala. 348. In the case cited, it is said: “The court is bound 
to act for the public in such cases, and so has the right to hear 
proofs not strictly within the allegations of the bill and an- 
swer.” By the loose practice too prevalent, and the facility 
with which divorces are sometimes obtained, the courts may 
be, in a measure, responsible for the extending want of a due 
appreciation of the sanctity of the marital relation. Whether 
or not defense be made, the court should feel bound by the 
highest considerations of duty and public policy to watch the 
interests of the community, otherwise undefended and un- 
protected. The appearance or indication of consent express 
or implied, or of collusion should stimulate the vigilance of 
the court, and a closer scrutiny of the evidence. 

These observations have been suggested by the presentation 
made by the present record. It presents lamentable scenes of 
domestic discord, exhibitions of ungovernable temper, and 
recurring broils between two persons, who had sustained to 
each other the marital relation for more than thirty-five years, 
and to whom children were born. The bill and answer abound 
with criminations and recriminations of cruelty and violence 
on the part of each, and of infidelity. These disagreements 
culminated in separation in 1881, but continued thereafter, the 
parties living near each other on the land of complainant. The 
bill was filed in May, 1885, by the husband. Several witnesses 
were examined by each, the complainant and defendant, and 
the litigation was carried on with zeal and earnestness as _ be- 
tween really adversary parties until about the submission of 
the case for final decree. The cause was submitted on the 
depositions of the witnesses examined on behalf of complainant 
and an agreement by the solicitors in respect to alimony. 
None of the depositions of the several witnesses examined by 
the defendant were put in evidence or noted by the register. 

The sudden termination of real controversy, and the manner 
of submission, indicate that the decree is the result of some 
understanding or agreement between the parties. In divorce 
suits, the parties may control and conduct the cause, as they 
see proper, in respect to any questions or agreements not 
affecting the merits nor public interests by having reference 
to the procurement of the decree. Any agreement will be 
enforced against the wife, notwithstanding her coverture, made 


in the course of the proceedings, without being overreached or 
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imposed on by her husband, and not violative of the public 

olicy. To such agreements the maxim consensus tollit errorem 
applies, but has no application to a decree of divorce, obtained 
by virtue of any consent or agreeement direct or indirect, to 
be divorced. 2. Bish. Mar. & Div. §§ 235-7. Without im- 
puting any blame to the solicitors, who, not infringing any 
moral or professional duty, merely acted in accordance with 
the wish and understanding of their clients, whose interests 
they represented, the omission to introduce on the hearing, 
and have noted for the consideration of the chancellor, the 
evidence taken by defendant, the agreement as to the alimony 
to be allowed, and the tacit withdrawal of objection and re- 
sistance to a decree, should, not only not relax, but stimulate vig- 
ilance in the examination and scrutiny of the evidence noted, 
with a view to determine whether the record presents a case 
in which a divorce ought to be granted. 

Cruelty, actual violence, nor disregard of ordinary wifely 
duties, constitute no ground of divorce in favor of the hus- 
band. All such allegations of the bill may be eliminated from 
the case. The decree is founded on the ground of adultery. 
Waiving consideration of the sufficiency of the general allega- 
tion of the bill, that the defendant “has on divers days and 
occasions committed adultery with divers persons,” without 
naming any person, or stating any excuse for the omission,— 
the objection not having been assigned as cause of demurrer— 
the question arises as to the sufficiency of the evidence to es- 
tablish this ground for divorcee. We recognize the difficulty 
of proving adultery by direct evidence, it being usually an 
act of secrecy, preferring darkness to light. Circumstantial 
evidence, on which reliance must generally rest, may be suffi- 
cient. It has been said: “The only general rule that can be 
laid down on the subject, is, that the circumstances must be 
such as would lead the guarded discretion of a reasonable and 
just man to the conclusion.” This is the second bill brought by 
complainant to obtain a divorcee. He admits that in his first 
suit he did not charge his wife with adultery, and it does not 
appear, that such act was assigned as a cause of the separation. 
The men, whom he suspected, were examined by him to 
prove the fact, and positively deny ever having had sexual in- 
tercourse with the defendant. The only two positive circum- 
stances shown by the testimony which may be regarded of a 
suspicious nature, occured in the day time and at public places. 
One was under the floor of the mill, where the band wheel 
was. It was in the morning, and at the mill, where defendant 
had her corn ground. The witness states, that Shields, the 
miller, was going in the direction of the wheel, and defendant 
was standing four or five feet off, saying and doing nothing ; 

















600 SUPREME COURT [Dec. Term, 
[Ala. G. 8S. Railroad Co. v. Arnold. ] 


that when Shields came out, he said he was mending the band, 
and witness, after examining, saw that the wheel had not been 
turned that morning; and Shields denies any improper inti- 
macy. The other occasion was in the public road some dis- 
tance from home, when the brother of complainant testifies he 
overtook the defendant walking arm in arm with an unknown 
man in a very friendly manner, and as closely together as they 
could get. He accosted her, passed, and saw no more of them. 
From these circumstances, in connection with suspicions and 
and impressions, we presume adultery was inferred. The 
suspicions and impressions of witnesses are both incompetent 
and insutticient. The circumstances do not lead to the guilt 
of defendant “by fair inferences as 1 necessary conclusion,” 
but are susceptible of a reasonable interpretation consistent 
with her innocence. The evidence is not as clear and _satis- 
factory as is required by the rule established by our former 
decisions. Richardson v. Richardson, 4 Por. 467; Mosser v. 
Mosser, 29 Ala. 313; Jeter v. Jeter, 36 Ala. 391. Under this 
rule, “the inference of adultery could not be drawn from cir- 
cumstances reasonably reconcilable with the assumption of in- 
inocence ;” and in such case the inference should not be drawn 
especially when all disproving and explanatory evidence is with- 
held from the court. 

But as defendant has shown an entire want of regard for 
her own character, by impliedly assenting to a decree for 
divorce on the ground of adultery, the decree is reversed, and 
the bill will be dismissed without prejudice. 


Ala. G. S. Railroad Co. v. Arnold, 


Action against Railroad Company for Personal Injuries. 


1. Amended complaint ; statute of limitations.—When an amended 
count does not introduce a new cause of action, but merely varies the 
allegations as to the cause of action set out in the original complaint, 
the statute of limitations is not available as a defense, unless the bar 
was complete at the commencement of the suit; as where the original 
complaint claims damages on account of injuries sustained by plaintiff 
in falling from a platform at a railway station, by reason of .the com- 
pany’s failure to provide a light, and an amended count describes the 
platform and steps with particularity, showing the necessity for a light 
on account of their dangerous condition. 

2. Direct and remote injuries.—The negligence complained of being 
the failure of the defendant railway company to provide a light at the 
ticket office, where plaintiff was injured by falling from the platform in 
— although the fall was caused by a false step, it can not be as- 
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sumed, as a matter of law, that the want of a light was not the efficient 
cause of the false step and consequent fall. 

3. Accident, and contributory negligence.—No action would lie, if the 
plaintiff's false step (and consequent fall) was entirely accidental, and 
without fault on the part of the defendant; nor if he was guilty of con- 
tributory negligence ; but the evidence as to these matters being inde- 
terminate, and resting in reference, the questions are properly sub- 
mitted to the determination of the jury. 

4. Exemplary damages.—Exemplary damages may be awarded, in 
an action against a railroad company for personal injuries, if the negli- 
gence Was SO gross as to evince an entire want of care, and sufficient to 
raise a presumption that the defendant, being cognizant of the proba- 
ble consequences, was indifferent to the danger to which the persons 
or property of others was thereby exposed. 

5. Charges asked; right of party to excamine.—A party has the right 
to read and examine written charges requested by the adversary party, 
since an examination may be necessary to enable him to determine his 
own action in reference to them. 

6. Reading charges to jury.—When charges asked are given, and so 
marked by the presiding judge, it is a legal right of the pariy to read, 
or have them read aloud to the jury. 

7. Hearsay inadmissible-—While the plaintiff may prove the nature 
of a dangerous surgical operation, to which he was subjected in con- 
seqence of the injuries received by him, as circumstances to be con- 
sidered in determining his anxiety and suffering, he can not be allowed 
to testify to what the surgeon said to him at the time, such declarations 
being mere hearsay. 


ArrraL from Greene Circnit Court. 

Tried before the Hon. 8. H. Sprorr. 

This action was brought by John W. Arnold against the 
Alabama Great Southern Railroad Company, a domestic cor- 
poration, and was commenced on the 2d July, 1885. The 
complaint sets out that the plaintiff purchased a ticket from 
defendant’s depot agent at Boligee, in Greene county, Ala., a 
station on defendant’s railroad, in February, 1885 ; that he was 
in said depot or station-house when the north bound train on 
said road blew for the station ; that the train was on schedule 
time, which was after seven o’clock p. M.; that it was very dark 
when he attempted to leave the depot across a narrow platform, 
about four feet above the ground, to take the train; that a 
narrow stairway or steps, about three and a half feet wide, led 
from the platform to the ground ; that there were no lights on 
the platform, and but a dim light on the inside of the depot, 
so that he missed the narrow steps, and while oes, his way 
for them carefully with his foot he stepped on some hard sub- 
stance, and when he bore his weight on it his foot slipped from 
under him and he fell from the platform to the ground, 
severely cutting and bruising his private parts on the corner of 
the steps or other hard substance, which caused him great pain, 
endangered his life, necessitated a dangerous surgical opera- 
tion, contined him to his room for months, compelling the use 
of an instrument to void his urine; that he had to give up the 
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profitable employment in which he was engaged and had in- 
curred great expense for medical and surgical treatment, and 
laid his damages at ten thousand dollars. The negligence of 
the defendant specially complained of in the original complaint 
was the failure to light up the platform and steps. An 
amended count to the complaint subsequently filed alleged that 
the defective construction of the platform and steps rendered 
them unsafe and dangerous. This latter count was added more 
than twelve months after the happening of the injury com- 
plained of. The defendant pleaded—1. The general issue. 
2. Contributory negligence. 3. The statute of limitation of 
twelve months to the amended complaint. 4. That the injury 
complained of was the result of pure accident. On these 
pleas issue was joined. During the examination of the plaintiff, 
who testified as a witness in his own behalf, he was permitted, 
against the objection of the defendant, to testify that he was 
told by Dr. Mastin (the surgeon who operated upon him) that 
to relieve him would require a dangerous operation. The ob- 
jection of the defendant to this part of plaintiff's testimony 
was overruled by the court, and defendant excepted. 

After the oral charge by the court, the defendant’s counsel 
requested a number of charges in writing, some of which were 
given and some refused by the court. Defendant’s counsel re- 
quested the court to read, or to permit defendant’s counsel to 
read the charges given by the court to the jury ; this was re- 
fused by the court, who handed said charges to the jury, stating 
that these charges marked given expressed correct legal propo- 
sitions and that those refused did not. To this refusal of the 
court to read or permit read to the jury the charges requested 
by the defendant and given by the court, defendant excepted. 
The defendant also excepted to the action of the court in per- 
mitting plaintiff's counsel opportunity to examine said charges 
requested by the defendant, before giving them to the jury. 

he charges asked by defendant, and refused by the court, 
were: 1. “If the jury believe all the evidence, they must find 
for the defendant under the first count of the complaint.” 
2. “If the jury believe all the evidence, they must find for the 
defendant under the second count of the complaint.” 3. “If 
the jury believe all the evidence, they are not authorized to 
give to the plaintiff exemplary damages.” 4. “If the jury 
believe all the evidence, they are not authorized to find that 
the injury to the plaintiff was wanton or intentional, or to 
assess exemplary damages against the defendant.” 

There was a verdict and judgment for the plaintiff for nine 
thousand dollars. The defendant appeals, assigning for error 
the refusal of the court to give the charges above stated and 


the other rulings excepted to. 
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Sam’: F. Rice and J. B. Heap, for appellant.—1. The court 
erred in refusing to give the first charge asked by the defend- 
ant, 7. e., that the jury should find for the defendant under the 
first count of the complaint, if they believed all the evidence. 
That count charged that the plaintiff received the injuries 
complained of by the negligence of the defendant in not pro- 
viding sufficient light at the depot, and that “the darkness of 
the night then and there prevailed,” and that the plaintiff was 
without fault. These words are “descriptive of the identity 
of that which is legally essential to the claim, and can not, 
therefore, be rejected.” If the proximate cause of plaintiff’s 
injuries was other than those alleged in said count, the defend- 
ant was entitled to a verdict.—Dill v. Rather, 30 Ala. 60; 
Toledo, &e., Railway Co. v. Foss, 88 Ill., 551; Long v. Doxey, 
50 Ind. 385; Lewis v. Flint & Pere Marquette R. R. Co., 54 
Mich. 55 (s. c., 52 Am. Rep. 790); Waldhier v. Hannibal, 
cee , R. R. Co., 71 Mo. 514; Edens v. Hannibal, &e., R. R. 
Co., 72 Mo. 212.. Under said first count, plaintiff is not 
entitled to recover, unless the evidence established the legal 
relation of cause and effect between the particular negligence 
or wrong described in that count and said “fall and injuries” 
complained of in that count.—43 Am. Rep. 762; Lewis v. 
Flint & Perre Marquette R. R. Co., cited above. Nor is he 
entitled to recover if he did not himself use ordinary care and 
caution.—Beach on Contributory Neg. 7 to9. 2. If plaintiff 
knew his surroundings, and that they were dangerous, and 
chose to take the risk without even asking for a light he is a 
volunteer and can not take advantage of his own lack of pru- 
dence. Where circumstances demand precautionary measures 
and an accident happens from the omission of them, this is 
want of ordinary care.—Moak’s Underhill on Torts, 215 ; 
Railway Accident Law by Patterson, pp. 18-23; Radlroad Co. 
v. Aspell, 23 Penn. Stat. R. 149 e¢ seg. The settled doctrine 
of the Supreme Court of Alabama is that if passengers on 
railroad trains expose themselves unnecessarily to danger, they 
must do so at their peril.—Ala. G. 8S. R. R’d Co. v. Hawk, 
72 Ala. 115-116, and cases there cited; see also, 23 Penn. 
State Rep.149. 3. The second or new count of the complaint 
introduces the additional allegation that the steps and platform 
were unsafe and dangerous. Defendant’s third plea answers 
that count. The substance of the plea is that this new matter, 
first introduced on April 20, 1886, was barred by the statute 
of limitations of one year.—Mohr v. Lemle, 69 Ala. 180; 
Deshler v. Hodges, 3 Ala.511. 4. The court erred in allowing 
the plaintiff to prove by his own testimony that Dr. Mastin 
informed him that the operation was a dangerous one.— Vicks- 


burg & Meridian Railroad v. O’ Brien, 119 U.S. Rep. 102-3. 
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5. Exemplary or vindictive damages are not recoverable, except 
“in cases where one knowingly, wantonly, and recklessly does 
an act fraught with probable injury to person or property, and 
ultimately producing such injnry or damage.”—Lienkauff & 
Strauss v. Morris, 66 Ala. 414; Wilkinson v. Searcy, 76 Ala. 
176; 76 Ala. 492; 42 Penn. State Rep. 499; 94 Ind. 598. 


J. B. Heap, contra, cited Sedgwick on Damages, 719; S. & 
N. R. R’d Co. v. MeLendon, 63 Ala. 266; Rhodes v. Roberts, 
1 Stew. 145. 


CLOPTON, J.—The original complaint, which contained 
but one count, sets forth as the cause of action, that the plain- 
tiff, on February 10, 1885, sustained injuries by reason of the 
negligence of defendant in failing to provide light at a station, 
called Boligee, where persons desiring to take passage on the 
trains were required to purchase tickets, and to which place the 
plaintiff went for the purpose of purchasing a ticket, to take 
passage on a train which arrived after dark. After the expira- 
tion of more than one year from the time of the injury, the 
complaint was amended by the addition of another count, 
which alleges the same injury, as occurring at the same time 
and from the same cause, as in the original complaint, but in- 
troduces a minute description of the height, dimensions, and 
condition of the platform on which the ticket-office was erected, 
and of the steps leading thereto. To these additional allega- 
tions the defendant pleaded the statute of limitations. The 
amendment does not introduce a new cause of action, but va- 
ries the allegations as to a matter already inissue. The injury, 
and the negligence complained of as the cause, are the same as 
set forth in both counts; and while it is averred that the con- 
struction of the steps and platform rendered them unsafe and 
dangerous, this does not constitute the negligence alleged to 
be the cause of the injury, on account of which a recovery is 
sought ; but, as we interpret the count, the allegations are in- 
tended to show a greater, and more imperative duty to provide 
a light, from the failure to do which, it is distinctly and ex- 
pressly averred in the new count, the injuries resulted. Under 
neither count is the plaintiff entitled to recover for any negli- 
gence, other than the failure to provide a light—7. W. & W. 

y. Co. v. Foss, 88 Ill. 551. The statute of limitations will 
not avail, when the amendment does not introduce a new cause 
of action, unless the bar is complete at the time of the institu- 
tion of the suit.— Dowling v. Blackman, 70 Ala. 303. 

The right of the defendant to the affirmative charges re- 
quested is rested on two grounds—that the evidence fails to 


establish the legal relation of cause and effect between the par- 
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ticular negligence or wrong described, and the fall and injuries 
complained of ;-and that piaintiff’s own negligence contributed 
thereto. Unquestionably, the negligence of the defendant must 
be the proximate cause of the injury to entitle the plaintiff to 
recover ; that is, that the injury sustained was such, as might 
have been reasonably anticipated in the ordinary and usual 
course of events. No difficulty arises when the damage directly 
follows the wrong ; when they are so proximately cotempora- 
neous, that no time or occasion is afforded for the operation of 
another instrumentality. It ordinarily arises, when there is an 
intervening cause, or several causes contributing to the result. 
Generally, in such case, the law will attribute the injury to the 
last cause, when it follows in immediate succession. But the 
agency nearest in point of time is not regarded in every case 
as the proximate cause in contemplation of law. The injury 
will be referred to the nearest and immediate ageney only when 
it is independent of the original act or conduct of the defend- 
ant. If the intervening causes are merely incidental, having 
been set in motion by the first cause, and are not new and in- 
dependent forces sufficient of themselves to cause the disaster, 
the law passes these, and traces the injury to the wrongful act, 
which puts them in operation. The principle is, that if the in- 
jury is produced by the wrongful act during the continuance of 
its causation, it will be regarded as the proximate cause; but 
as too remote, though furnishing the occasion, when the injury 
occurs after the act is completed and terminated, by the inter- 
vention of another and independent cause. ‘On the interven- 
tion of other agencies, the inquiry should be, is the original 
wrongful act an .antecedent, efficient, and dominant cause, 
which put the other causes in operation ?’—Cooley on Torts 
70; Insurance Co. v. Bonn, 95 U. 8. 117; Billman v. In. 
Cin. & LaF. R. R. Co., 40 Amer. Rep. 230; Jordan v. Hyatt, 
4 Gratt. 151; Ricker v. Freeman, 9 Amer. Rep. 267; Sheri- 
dan v. Brooklyn C. & N. R. R. Co., 36N. Y.39; Hast Tenn., 
V.& G. R. R. Co. v. Lockhart, 49 Ala. 315. 

But it is unnecessary to pursue this line of consideration fur- 
ther; for it will be observed, there is no pretence of a third 
independent cause having intervened ; but the contention is 
that the proximate cause was, the slipping of plaintiff's foot 
from under him, as he was stepping from the platform ; and 
that the fall and injury were, either purely accidental, or the 
result of a want of ordinary care and caution on his part. In 
the cases to which our attention has been cited, there was, 
either an independent intervening cause, or the action of the 
independent will of the party injured, or contributory negli- 
gence. In one of the cases, Henry v. St. Louis, Kan. City & 
No. Ry. Co., 43 Amer. R. 762, the plaintiff, being a passen- 
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ger, was directed to change cars at a way station, and having 
entered the caboose attached to another train, was ordered to 
get out by an employee, because the train was not ready. After 
standing a short time on the platform, he stepped on an adja- 
cent track, and while standing there was injured by another 
train. Itis said: “If any injury had happened to him while 
in the act of prudently obeying the order to get out of the 
caboose, such injury would have been the proximate result of 
his expulsion, but after he was out of the caboose he was en- 
tirely free to select his own position, and did so after some 
minutes of meditation and consultation as to what course he 
should pursue.” And further: “If the plaintiff, at the time 
he was injured, had been on his way to the caboose or other- 
wise lawfully crossing the track, and before crossing the same 
had looked and listened and could neither see nor hear an ap- 
a. train, he would undoubtedly have a right of action.” 

he principle extracted is, that his expulsion was not the proxi- 
mate cause, though the occasion, of his injury, by reason of 
having put himself, in the exercise of his independent will, in 
an unlawful position, after the causative power of his expusion 
had terminated ; but if in consequence of the order to leave the 
caboose, he had been in a position where he could be lawfully, 
and had exercised due care, the injury would have been re- 
ferred to the expulsion. It may be conceded, that the imme- 
diate occasion of the fall and injury of plaintiff was the slip- 
ping of his foot. But back of this recurs the question, was a 
ight necessary to enable persons to see their way safely from 
the ticket-office to the cars, and was the want of such light the 
efficient and dominant cause, producing the false step, which 
caused plaintiff's foot to slip? Though no action lies if the fall 
was accidental, and without the fault of defendant, these are 

questions resting in inference, and were properly submitted to 
the jury. There being evidence tending to show, that the fall 
and injury of plaintiff immediately followed his leaving the 
ticket-office, it cannot be affirmed as matter of law, that the 
absence of light, if such be the fact, was not the proximate cause. 
E.T., V. @ G. R. R. Co. v. Lockhart, supra. 

As ‘long and well settled in this State, contributory negli- 
gence is matter of defense, and the burden of establishing it is 
on the defendant. Unless there is no conflict in the evidence, 
and no material fact left to inference, unless on the undisputed 
facts, and all inferences that may be reasonably deduced, it fol- 
lows as a conclusion of law, the affirmative charge was prop- 
erly refused. The argument is, that plaintiff was in no possi- 
ble danger while he remained in the ticket-office ; that ak seed 
the surroundings and the circumstances which endangered him, 


and that they demanded precautionary measures ; notwith- 
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standing which, he chose to take the risk without calling for 
light or assistance, the omission of which is want of ordinary 
eare. The principle invoked is, that if a passenger unnecessa- 
rily exposes himself to danger, he does so at his own peril ; and 
that to put his life in jeopardy to save himself from mere in- 
convenience, is inexcusable rashness. The law unquestionably 
devolves on railroad companies the obligation, not only to 
properly construct and keep in safe condition their ticket-oftice, 
and the platforms and approaches thereto, but also to provide 
sufficient and suitable light when the trains arrive and depart 
in the night-time.—Mo. & Hu. R. R. Co. v. Thompson, 77 Ala. 
448. 

The plaintiff was at the station by the implied invitation of 
defendant. He had purchased a ticket, intending to take pass- 
age on the expected train; and there is evidence tending to 
show that he remained in the ticket-office until the approach of 
the train was announced by the blowing of the whistle. The 
necessity of persons desiring to take passage on the trains, and 
the invitation to the travelling public to go to the ticket-office, 
is a standing and continuing assurance, that due precaution will 
be taken to insure safety. If the defendant held out to the 
plaintiff that the situation and condition of the platform and 
steps were such as to afford safe and suitable passage without 
a light from the ticket-oftice to the train, less vigilance and 
care will be required.— Gaynor v. Old. Col. & New Ry. Co., 
100 Mass. 208. Ordinary care, as generally defined, is such 
care as men of common prudence use in like position and cir- 
cumstances. The plaintiff can not be deemed, prima facie, 
guilty of a want of ordinary care, if he did what all other per- 
sons, in like circumstances, had done for years without accident 
or injury.— City Council of Montgomery v. Wright, 72 Ala. 
411. If therefore, by the fact that defendant held out the 
place as safe and suitable, by the plaintiff's familiarity with the 
situation, and by its constant and actual use, he was induced to 
bona fide believe that he could pass with safety, using due care 
in walkiug, and he did use such care, he can not be charged 
with having unnecessarily exposed himself to danger, or with 
a want of ordinary care and caution. On the other hand, if 
the plaintiff knew that it was dangerous to attempt to pass in 
the dark, and did not honestly believe that he could do so with- 
out accident or injury, and there was a light convenient, of 
which he would have had the benefit, and he omitted to avail 
himself of its advantage, these are circumstances, which may be 
considered in determining whether the plaintiff unnecessarily 
exposed himself to danger. But these material facts resting in 
inference, it results that the question of contributory negligence 
was properly submitted to the jury. 
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The circumstances under which exemplary damages may 
be assessed, have been so often, so fully, and so recently con- 
sidered, that further discussion is not required. The record 
not informing us that special instructions were asked, relating 
to the circumstances under which such damages may be al- 
lowed, a mere statement of the rule will suffice. Without rest- 
ing its application to be determined by the shadowy and inde- 
finable line that distinguishes gross from ordinary negligence, a 
somewhat more specific rule has been established by our deci- 
sions. That rule is, when negligence is so gross as to evince 
an entire want of care, and is sufficient to raise a presumption 
that the defendant, being cognizant of the probable conse- 
quences, is indifferent to the danger to which the persons or 
property of others may be exposed—“‘a conscious indifference 
to consequences”—exemplary damages may be awarded. It is 
not necessary that the injury shall be wilful.— Wéi/kinson v. 
Searcy, 76 Ala. 176; Leinkauf v. Morris, 66 Ala. 406; 8. 
& NV. Ala. R. R. Co. v. McLendon, 63 Ala. 266. In the 
case last cited, the plaintiff sustained injuries caused by the fail- 
ure and neglect to keep in proper repair a bridge, which the 
railroad company had erected on its right of way on a public 
highway, and which had been out of repair for several weeks. 
It was held, that the plaintiff might recover exemplary dam- 
ages, if the negligence was gross, and that a charge that the 
plaintiff can not recover such damages was properly refused, 
the degree of negligence being a question for the determina- 
tion of the jury. The same ruling is applicable in the pres- 
ent case. Had the instruction been given in the terms written, 
the court would have invaded the province of the jury. 

It is difficult to conceive any step or proceeding taken in 
open court, by either party, in the conduct and progress of a 
trial, of which the adversary party has not the undoubted right 
to be informed, and the opportunity to examine, and deny or 
avoid. Concealment and secrecy, in such case, are violations 
of the rights of litigants, and contravene the policy of public 
trials, and the right of every party to be heard. There is no error 
in the court having permitted the attorneys of the plaintiff to 
examine the written charges requested by defendant. An ex- 
amination was proper, and may have been necessary to enable 
them to determine whether to waive, except, or ask explana- 
“ or qualifying instruction. 

he uniform practice was, prior to the enactment of section 
3109 of the Code, and the general custom since has been to 
give instructions orally, and read, or caused to be read to the 
jury, charges required by the statute to be in writing. The 
section provides: ‘Charges moved for by either party must 
be in writing, and must be given or refused in the terms in 
VoL. LXxx. 
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which they are written ; and itis the duty of the judge to write 
‘given’ or ‘refused,’ as the case may be, on the eae. and 
sign his name thereto, which thereby becomes a part of the 
record, and must be taken by the jury with them on their re- 
tirement.” The purpose of requiring requested instructions to 
be in writing is to prevent misunderstanding between the judge 
and the attorney. The judge is required to write given or re- 
Jused, and sign the same, that they may become parts of the 
record ; and the jury are allowed to take them during their 
deliberations, to avoid errors of memory, or failure of recollec- 
tion, or the confusion of charges as given or refused.— Miller 
v. Hampton, 37 Ala. 342. It was not intended by providing 
that the jury may take the charges with them on their retire- 
ment, which applies alike to those gzven and those refused, to 
abrogate the practice of reading, or causing them to be read 
to the jury, and to substitute handing them to the jury there- 
for. Not having expressly declared the mode of giving in- 
structions, the statute merely requires the judge to write given 
on such charges as are given, in conformity with the common 
practice. Reading the charges is calculated to impress the 
jury that instructions prepared by counsel and given are enti- 
tled to equal consideration with the general charge of the 
court, and to enable them more thoroughly to comprehend the 
principles of law applicable to the different aspects of the case, 
by having their attention thus specially directed to the instruc- 
tions. All communications between the court and the jury 
should be had in the hearing of the parties. It was intended 
by the statute to prohibit withholding the charges from the 
jury, after having been read to them. It was the right of the 
defendant to have the instructions moved for and given read 
to the jury.—Langworthy v. Myers, 14 Clarke (Iowa), 18. 
While the nature and danger of the operation to which 
plaintiff was subjected are proper circumstances to be considered 
in determining the anxiety and mental and physical pain caused 
thereby, and while it may have been proper to show the mere 
fact that he was informed, without calling for the declarations 
themselves, it is not permissible to prove by the plaintiff for 
any purpose what the surgeon said to him. They do not fall 
within any of the exceptions to the general rule of the inad- 
missibility of hearsay evidence.—Blackman v. Johnson, 35 
Ala. 252; Vicksburg & Mer. R. R. Co. v. O Brien, 119 U. 
S. 99. 
Reversed and remanded. 








SUPREME COURT 
[Stoelker v. Wooten. ] 


Stoelker v. Wooten. 
Action on the Case by Landlord, for Converson of Rent Cotton. 


1. Landlord’s remedy against purchaser of tenant’s crop, whereby stat- 
utory lien is destroyed.—A special action on the case lies in favor of the 
landlord, against a purchaser of the tenant’s crop with notice of the 
landlord’s statutory lien, whereby the lien was lost and destroyed; 
but a prior waiver of his lien by the landlord, in favor of the purchaser, 
is a defense to such. action. 

2. Same; agreement waiving lien.—An agreement between the land- 
lord and a merchant who had made advances to the tenants, taking 
mortgages on their crops and stock, and who was unwilling to make 
additional advances for the next ensuing year without a waiver of the 
landlord’s lien in his favor; by which it was stipulated that the land- 
lord would waive his lien, that the accrued rents for the year might be 
applied to the merchant’s debts, that he would continue to make ad- 
vances for the ensuing year, but limited to actual necessaries, under 
the supervision of the landlord’s agent, at actual cost with interest 
added, and that he would, at the end of the year, transfer his mortgages 
to the landlord, on payment of the several debts due him,—such agree- 
ment is an absolute and unconditional waiver of the landlord’s lien for 
the past year, but the waiver as to the ensuing year is conditional, 
being dependent on the performance of the stipulated acts by the mer- 
chant; and these conditions not having been performed, the agreement 
is no defense to an action by the landlord for the sale of the cotton 
raised by the tenants during that year. 

3. Nonsuit; what is revisable—When a nonsuit is taken on account 
of a charge to the jury, to which exception was reserved (Code, §3112), 
rulings on demurrer can not be considered on error. 


Apprat from Marengo Circuit Court. 

Tried before the Hon. W. E. Crarke. 

This action was brought by Otto Stoelker against Council B. 
Wooten, to recover damages for the conversion by the defend- 
ant of the crops grown on plaintiffs plantation in Marengo 
county, for the years 1883 and 1884, upon which plaintiff had 
a lien for rents, and was commenced February 9th, 1885. The 
complaint avers that Stoelker owned a plantation in Marengo 
county, known as the “ Kirksey place,” which he rented toa 
number of tenants, who ws advances from the appellee, 
Wooten, who was a merchant in the neighborhood ; that these 
tenants had become indebted to said Wooten, who held mort- 
gages on their stock and crops to secure said indebtedness—for 
advances made during the year 1883; that about the middle of 
December of that year said Wooten applied to one King, the 
agent of Stoelker, to get a waiver from Stoelker of his land- 
lord’s lien upon the crops of these tenants for the year 1883, 
VoL. LXxx. 
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and upon the crops to be grown by them in 1884, in favor of 
said Wooten, representing to King that unless this was done 
he, Wooten, would foreclose his mortgages and thus break up 
the tenants on the place; that King went to Montgomery, at 
the instance of Wooten, and submitted this proposition to 
Stoelker, viz: that if he, Stoelker, would waive his landlord’s 
lien in favor of Wooten for the years 1883 and 1884, he, 
Wooten, would not foreclose his mortgages on said tenants, 
but would advance them again for the year 1884, letting them 
have only necessary supplies at cost, with interest added ; that 
he would make the advances under the supervision of Stoelker’s 
agent, and that his settlements with the tenants would be in 
the presence of said agent, and that at the end of the year 
1884, upon the payment by Stoelker of the balances that then 
might be due to him, Wooten, from said tenants, he would 
transfer the mortgages upon them to Stoelker; that Stoelker 
consented to this proposition and agreed to waive his lien for 
the years 1883 and 1884. The complaint further avers that 
Wooten wholly failed to comply with his agreement in this, 
that though he received the crops of 1883 and applied the 
proceeds to the accounts of these tenants; he failed to supply 
them with necessaries only during the year 1884, but furnished 
then with many things that were not necessary, and at prices 
greatly above cost and interest ; that he failed to submit said 
accounts to Stoelker’s agent, but settled with said tenants with- 
out the presence and knowledge of said agent; that he failed 
and refused to transfer the mortgages to Stoelker, that he 
might be reimbursed for his rents, and that by reason of the 
wrongful conduct of the defendant plaintiff had lost his lien 
on the crops of said tenant, wherefore he brings this suit. 

The defendant pleaded the general issue, the statute of limi- 
tations of one year, and that the conversion complained of was 
by the consent of the plaintiff first secured. On these pleas 
issue was joined. After all the evidence was before the jury, 
the court, at the request of the defendant, gave the following 
charge: “If the jury believe from the evidence, that the de- 
fendant took the cotton, which he is sued for taking in this 
action, with the consent of the plaintiff, he can not recovor in 
this action, although the defendant may not have complied 
with the contract in all of its terms offered in evidence by the 
plaintiff.” To this charge the plaintiff excepted, took a non- 
suit, with bill of exceptions, and appealed to this court. 


Prrrs & Curistian, and Tos. R. Rovutnac, for appellant. 


Norsorne Crarke, and G. W. Taytor, contra. 
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CLOPTON, J.—Appellant brings a special action on the 
case to recover damages for the loss of his lien for rent on 
cotton, which the defendant, having acquired the possession, 
applied to his own use with notice of the lien. The conver- 
sion of the cotton and notice of the lien are not disputed. 
The defense is, that the defendant received and applied it to 
his own use with the consent of plaintiff. The defendant, who 
was a merchant, had made advances during 1883 to the tenants 
of plaintiff, — as security mortgages on their crops, stock, 
and farming implements. The tenants being unable to pay 
both the rents and advances, an arrangement was entered into 
by the parties in December of that year in reference to plain- 
tiff’s waiver of his lien as landlord, and the application of the 
crops grown in 1883 and to be grown in 1884. Though the 
evidence is in conflict as to some of the terms of the arrange- 
ment, on the hypothesis of the charge given at the instance of 
defendant, we must assume as true the version which the evi- 
dence on the part of the plaintiff tends to establish, and on 
such assumption consider the question involved in the proposi- 
tion of the instruction. From this evidence it appears, that 
the plaintiff waived his lien for the rents due and to become 
due for 1883 and 1884 in favor of the defendant, that they 
might be applied to the indebtedness of the several tenants to 
him, upon condition that he would not foreclose his mortgages, 
and would advance to the tenants during 1884 only necessary 
supplies, charging only the actual cost, with the interest added ; 
that the advances should be made under the supervision of the 
plaintiff's agent ; and none of the tenants should be closed ont 
without a settlement first made in his presence, and upon pay- 
ment by each tenant of his individual account for both years, 
the defendant would transfer to plaintiff for his reimburse- 
ment the mortgages on such tenant’s property. The evidence 
as to performance of these conditions was conflicting; but the 
court instructed the jury, that the plaintiff can not recover if 
defendant took the cotton in controversy with his consent, 
although defendant may not have complied with all the terms 
of the contract offered in evidence by the plaintiff. 

The waiver of the lien is set up defensively ; and whether or 
not it is essential to the sufficiency of the defense, that de- 
fendant shall show performance on his part, depends upon the 
nature and character of the agreement—whether the stipula- 
tions are conditions; in other words, if the parties were re- 
versed, and defendant were suing for a breach of the agree- 
ment, whether he would have to aver and show performance 
on his part to entitle him to recover. Notwithstanding rules 
have been formulated for the interpretation of conditions, the 


courts regard them as of little practical value, and now generally 
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agree, that the interpretation must “depend upon the intention 
of the parties, to be collected in each particular case from the 
terms of the agreement itself, and from the subject matter to 
which it relates.”’—2 Par. on Con. 667; Nesbitt v. McGehee, 
26 Ala. 748. By express words, plaintiff’s acceptance of the 
proposition of didelent is, upon condition that he would do 
and perform all the stipulations contained therein. While no 
technical words will constitute a condition, if such is not the 
intention or understanding of the parties, they may be properly 
considered in connection with the other expressions and provi- 
sions of the contract, and the objects contemplated. The 
plaintiff as landlord had a superior lien on the crops. The de- 
fendant was unwilling to continue making advances to the 
tenants unless he could obtain in his favor a waiver of this lien. 
In this condition of affairs the proposition was made and ac- 
cepted, so as to enable the tenants to carry on their farming 
operations during the succeeding year. The purpose of the 
defendant was to obtain payment for the past advances and 
security for future advances; and the purposes of plaintiff was 
to prevent the indebtedness, in favor of which he waived the 
lien, being enlarged beyond the actual cost, with interest added, 
of necessary supplies, and indemnity by transfers of the mort- 
gages. The stipulations, that the advances should be made 
under the supervision of plaintiff’s agent, and settlements made 
in his presence, are supplementary, designed to guard the other 
stipulations. Such are the subject matter, terms, and sense of 
the contract, by which the intention and understanding of the 
parties must be determined in the light of the rules applicable 
in such cases. 

A general rule is: where by the terms of a contract, an act 
to be done by one party precedes the performance of the act 
by the other party, which is the consideration, performance by 
the other party can not be regarded as a condition; for by the 
terms it appears, that the party intended to rely upon his 
remedy. The defendant was authorized to take possession of, 
and appropriate the cotton grown in 1883, before the stipula- 
tions on his part were to be performed. The indebtedness for 
the past advances had accrued, and the crop had matured, at 
the time the contract was made. A present application was 
clearly intended. The waiver of the lien on the cotton of that 
year must be treated as unconditional. On the same principle, 
the transfer of the mortgages will not be considered a condi- 
tion. The defendant does not stipulate to transfer them ex- 
cept upon payment of the tenant’s indebtedness for both years ; 
and the disposition of the cotton, and ee of the 
proceeds, might become necessary to entitle plaintiff to the 
transfers. 
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As regards the waiver of the lien on the cotton grown in 
1883, al the transfer of the mortgages, the agreements are 
mutual and independent. Buta further question is, whether 
the agreement to waive the lien on the cotton to be grown in 
1884, and to advance only necessary supplies at actual cost with 
interest added, are not dependent and conditional? It does 
not follow that because some of the stipulations are inde- 
pendent, others may not be conditions. The rule sustained by 
the later decisions is, that in a contract some of the stipula- 
tions, relative to the same subject matter, may be mutual and 
independent, and others dependent and conditional.— Kane v. 
Hood, 13 Pick. 281; Sheeren v. Moses, 84 Ill. 448; 2 Benj. 
on Sales, § 858, note k. The agreements to waive the lien on 
the cotton to be grown in 1884, and to make advances during 
that year, are executory. The advances would necessarily be 
continuing, extending through the year, and their character 
and amount were peculiarly under the control of the defendant, 
for though it was stipulated, that they should be under the su- 
pervision of the agent, as he resided several miles distant, it 
could not have been contemplated, that he should be present 
when each advance was made to each tenant. By the agree- 
ment the plaintiff subordinated his lien to the payment of the 
advances, and it was important, that he should protect himself 
against all unnecessary accumulation of the indebtedness, which 
self-interest might prompt the defendant to permit, and per- 
haps to encourage. The advances were to be made for the 
purpose of enabling the tenants to make the crop to which the 
waiver of the lien related—the same subject matter. From 
the terms of the agreement, the nature of the subject matter, 
and the reason and sense, it appears that the intention was, not 
to rely upon an action to recover damages for the breach of 
that stipulation, but to make its performance a condition on 
which the waiver of the lien on the cotton to be grown in 
1884 should be operative. 

In order to bring the defense within the influence of the 
rule, that when a person is authorized by contract to take and 
dispose of property, he can not be charged for a tort on ac- 
count of any act in reference thereto, which is warranted 
by the contract and done while it is in force, the defendant 
must show an agreement to waive the lien for the rent of 1884, 
and that the cotton might be applied to the payment of the 
tenants’ indebtedness, binding and enforceable against the 
plaintiff. To do this, it is incumbent on him to show perfor- 
mance of the stipulation in respect to the advances to be made 
during 1884, without which he could not maintain an action on 
the agreement. We do not intimate any opinion as to the suf- 


ficiency of the evidence to establish what in fact is the agree- 
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ment; but have considered the charge solely in reference to 
the agreement offered in evidence by the plaintiff, because it is 
the hypothesis on which the proposition of the charge is based, 
and thus considering it, hold it to be erroneous, in that it sub- 
stantially asserts the proposition that the plaintiff is not entitled 
to recover for the loss of his lien for the rent of 1884, if de- 
fendant took the cotton by authority of the agreement, al- 
though he may not have performed the stipulations in respect 
to the advances. 

The plaintiff having taken a non-suit with a bill of excep- 
tions, we can not consider the ruling of the court on the de- 
murrer to the replication.—_Levishon v. Edwards, 79 Ala. 293. 

Reversed and remanded. 


Ala. Great Southern Railroad Co. v. 
Chapman. 


Action against Railroad Company for Personal Injuries. 


1. Direct and remote injuries.—Where plaintiff was struck and in- 
jured, while walking along a path by the side of a railroad track, by a 
cow which was thrown from the track by the engine, and which fell 
against plaintiff after striking the ground, the injury is the proximate 
consequence of the engine striking the cow; and the railroa ee oo =f 
is liable on account of it, if there was negligence on the part of the 
engineer, although he was guilty of no negligence towards the plaintiff 
personally. 

2. Statutory duties of railroad engineer.—Negligence is imputed by 
law to a railroad engineer, when he fails to comply with the statutory re- 
quirements in order to avoid injuries (Code, § 1699); but the statute 
does not require him to endeavor to stop his train, except ‘‘ on perceiv- 
ing an obstruction on the track;’’ and when he perceives a cow, not 
on, but near the track, on the embankment, and the animal attempts 
to cross the track when the engine is so near that he can not stop the 
train by the use of all the means in his power, the statute does not re- 
quire him to make a vain and useless attempt. 

3. Same.—A charge which instructs the jury that the engineer “‘ is 
required to use all means known to skillful engineers, even greater 
diligence than the requirements laid down in the statute,’’ is erroneous, 
since the statute prescribes the rule of diligence, and the courts can 
not add to it; and its requirements are, that he shall use all means 
** within his power ’’ known to skillful engineers. 

4. Contributory negligence.—Although the plaintiff, while walking 
along a path near the railroad track, on the company’s right of way, 
was a trespasser, this did not constitute contributory negligence, if she 
made due use of her senses to discover an approaching train, and, on 
its nearer approach, used proper exertions to place herself beyond peril. 


AppgEat from Sumter Circuit Court. 
Tried before the Hon. S. H. Sprorr. 














616 SUPREME COURT [Dec. Term, 
{Ala. G. 8. Railroad Co. v. Chapman. ] 


This action was brought by Eliza Chapman against the Ala- 
bama Great Southern Railroad Company, a domestic corpora- 
tion, and was commenced 28th July, 1884. The complaint 
avers that on the 15th August, 1883, while plaintiff was walk- 
ing in a path near the walk of defendant’s road, an engine on 
said road threw a cow from the track and against the plaintiff, 
whereby she was greatly injured. The complaint further avers 
that the engineer of said engine and train failed to blow the 
whistle or ring the bell as said train entered the corporate 
limits of the town of Livingston (where the injury occurred), 
and to continue to blow said whistle or ring said bell at inter- 
vals until he reached the depot in said town, and failed to use 
all means within his power, known to skillful engineers, in 
order to stop said train and thus prevent the injury to plaintiff. 
(Rev. Code, 1876, § 1699). To the complaint the defendant 
pleaded the general issue, and specially the contributory negli- 
gence of the plaintiff. After the introduction of a number of 
witnesses by both parties in regard to the circumstances attending 
the infliction of the injury of which the plaintiff complains, 
the court gave the following charges, at the request of the 
plaintiff: “2. If the jury believe from the evidence that the 
engineer failed to use all means known to skillful engineers to 
stop the train and thereby prevent the injury, or if they be- 
lieve from the evidence that the engineer failed to ring the 
bell or blow the whistle of the train on entering the corporate 
limits of the town of Livingston, and to continue to blow said 
whistle or ring the bell at intervals till he passed through said 
town, then this was such negligence as would make the defend- 
ant responsible for such injuries as is shown by the evidence 
the plaintiff suffered, if said injuries were the result of such 
a and the plaintiff would be entitled to a verdict, 
unless it appears that she was guilty of negligence on her part ; 
and the fact that she was on the side of the railroad track, if 
it is a fact, would not be such negligence as would prevent 
a recovery, if the jury find from the evidence that she exer- 
cised reasonable diligence in trying to get beyond the reach of 
danger.” ‘4. Ordinary diligence does not meet the reasonable 
requirements in managing and running a railroad train, but 
the engineer is required to use all means known to skillful en- 

ineers, even greater diligence than the requirements laid down 
in the statute.” “5. The jury, in considering the question 
of contributory negligence, must not confound conditions 
with causes. The mere fact that a person is in an improper 
peaeee. when, if he had not been there, no damage would have 

n done to him, does not preclude him from recovering. 
Such circumstance is only a condition to the egy of the 
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damage, not a cause of it, and if the jury believe from the 
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evidence that the position of the plaintiff, at the time she was 
struck was merely a condition to the injury and not a cause of 
it, and that it had not the natural tendency, such as exists be- 
tween cause and effect to place her in the direct way of the 
danger, which resulted in the damage to her, then the defense 
of contributory negligence can not prevail.” To the giving of 
these charges the defendant excepted. The defendant then 
requested the following charge in writing: “If the jury be- 
lieve from the evidence that the plaintiff was upon the right 
of way of the defendant when the injury complained of oc- 
curred, then she was a trespasser, and if she was injured by 
the negligence of the railroad company she can not recover, 
unless such negligence was willful; mere gross negligence,” 
which was refused. There was a verdict and judgment for 
the plaintiff, and the defendant takes this appeal, assigning as 
error the giving of the charges asked by the plaintiff, and the 
refusal to give the charge aed by the defendant. 
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A. G. Sarru, for appellant.—1. Railroads are only responsi- 
ble for injuries when they have been guilty of negligence. 
If there was no negligence in throwing the cow from the track, 
there could be no negligence in the consequential injury to the 
plaintiff by being struck by the cow. the plaintiff can not 
recover except for injuries resulting proximately as the na- 
tural result of the cause.—69 Ala. 373 ; Add. on Torts, § 1355 
(note 2); Z6., § 567; 1 Brick. Dig. 522, § 8; 29 Ala. 318; 13 
Ala. 490. While the natural and proximate result of striking 
the cow was to throw it from the track, the striking of the 
plaintiff by the bounding of the cow after striking the ground, 
was a remote and consequential injury for which no recovery 
can be had against the railroad. 2. Charge numbered 4 should 
not have been given. It asserts the proposition that the rail- 
road is to be held to a greater degree of diligence than the 
statute requires. This too, when the evidence showed that the 
plaintiff was a trepasser by being on the embankment of the 
railroad.— Pratt Coal and Iron Co. v. Davis v. Davis, 79 Ala. 
308. If the engineer had seen the plaintiff and saw that she 
was getting off the right of way he would not have been com- 
pelled to stop his train.—67 Ala. 533; 62 Ala. 621. 3. The 
charge asked by the defendant should have been given.—See 
Am. Rep., Vol. 1, 339; Vol. 19, 364; Vol. 22, 112; Vol. 48, 
719; Vol. 30, 185. 


Jno. J. Aurman, and J. H. Lrrrtx, contra.—(No brief came 
into the hands of the Reporter). 


CLOPTON, J.—The case presented by the record does 
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not call for the application of the principles which control 
when a trespasser on the track or right of way of a railroad 
—, injured by personal contact with the locomotive or 
train. ithout having been first discovered, the plaintiff was 
injured, while walking along a path on the right of way of 
defendant, by being struck by a cow, which was thrown from 
the track of the railroad by the engine. On the undisputed 
facts, the defendant was not guilty of want of care or negligence 
in respect to any duty which the company owed plaintiff indi- 
vidually. No question of wanton, or reckless, or intentional 
negligence is involved; and instructions as to the degree and 
character of negligence requisite to liability, when a trespasser, 
who is guilty of contributory negligence, is injured, are inap- 
licable, tend to mislead the jury by multiplying and confus- 
ing the issues, and should be refused when asked by either 
arty. 
4 It is insisted, that the act of defendant was only the remote 
cause of the injury. When the cow was thrown by the en- 
ine, it struck the ground, bounced, and fell against plaintiff. 
he bounce and fall of the cow was the immediate cause, but 
it was merely incidental, and was not an independent agency, 
which had no connection with the act of the defendant. The 
direct cause was put in operation by the force of the engine, 
which continued until the injury; and injuries directly pro- 
duced by instrumentalities thus put in operation and continued, 
are proximate consequences of the primary act, though they 
may not have been contemplated or foreseen. The relation of 
cause and effect between the primary cause and the injury is 
established by the connection and succession of the intervening 
circumstances. If the cow was thrown from the track by the 
negligence of defendant, the injury can not be regarded as a 
purely accidental occurrence, for which no action lies.— ast 
Tenn., V. & G. R. R. Co. v. Lockhart, 79 Ala. 315; Ala. Gt. 
So. R. R. Co. v. Arnold, ante p. 600. 

There being no negligence towards the plaintiff personally, 
her a to a recovery depends upon the issue of negligence 
in striking and throwing the cow from the track. The only 
negligence averred and claimed consists in the alleged failure 
of the engineer to comply with the statutory requirements in 
regard to blowing the whistle and ringing the bell, and using 
all means in his power known to skillful engineers in order to 
stop thetrain. The statute imputes negligence, when there is 
a failure to comply with the statutory requirements, and im- 

on the company liability for all damages to persons or 
property resulting from such failure. The court evidently in- 
tended to so instruct the jury; but a fatal defect in the charges 


relating to this aspect of the case consists in an erroneous state- 
VoL. Lxxx. 
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ment of the statutory rule, as to when it becomes the duty of 
the engineer to use all means in his power known to skillful 
engineers in order to stop the train. The charges assert that a 
failure to attempt to stop the train, without reference to the 
statutory circumstances on which the duty arises, is negligence. 
The statute does not require the engineer to endeavor to stop 
the train, except on perceiving some obstruction on the track 
of the road. If the evidence of the engineer be believed, 
when he first discovered the cow, she was about one hundred 
yards in front of the train down the embankment; on sound- 
ing the cattle alarm, she started up the embankment towards 
the track; the train was an excursion train, loaded with people, 
and on a heavy down grade; and he was unable to stop it by 
the use of all the means in his power. An animal near the 
road is not an obstruction on the track in the meaning of the 
statute; and if the cow, suddenly and unexpectedly started 
towards the track when the train was so near, that the use of all 
the means in the power of the engineer would not have availed 
to stop the train in time to avoid a collision, there was no vio- 
lation of his statutory duty in not making a vain and useless 
attempt.— Hast Tenn., V. & G. R. ia Co. v. Bayliss, 
77 Ala. 429. The charges of the court operated to withdraw 
this evidence from the consideration of the jury, and to vir- 
tually instruct them, that, notwithstanding they might believe 
it, an@ the inferences which might be drawn therefrom, the 
engineer was guilty of negligence if he failed to use all means 
within his power known to skillful engineers in order to stop 
the train. 

In reference to this subject, the court further charged the. 
jury, at the instance of plaintiff, that “ the engineer is required 
to use all means known to skillful engineers, even greater dili- 
gence than the requirements laid down in the statute.” The 
negligence complained of is statutory. The legislature pre- - 
scribes the requirements, a failure to comply with which would 
constitute ncaltiieaen While it is true, as a general rule, that 
railroad companies, managing and operating trains by steam 
power, will be held to the same degree of care and diligence 
which careful and prudent men use in the management of in- 
terests and enterprises of similar importance, magnitude, and 
danger, when the statute makes that negligence which is not 
at common law, and prescribes its constituents, the courts can 
not add thereto. The statute requires the engineer to use all 
means within his power known to skillful engineers; but the 
charge of the court requires him to use all means known to 
skillful engineers though they may not be in his power nor at 
his command. A different rule would apply, if it were alleged 
that the injury was caused by the negligence of the company 
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in failing to provide suitable and proper appliances for the 
purpose. 

As to the special defense of contributory negligence it may 
be remarked, that the question is, not whether plaintiff's negli- 
gence caused, but did it proximately contribute to her injury ? 
While she may effectually contribute by putting herself in 
peril, mere exposure to danger will not, of itself, disentitle her 
to recover. She was a trespasser on the right of way of the 
defendant when she received the injury, but this is no defense 
unless her negligence contributed to produce it. To go on the 
track of a railroad, especially in a town or city, where passing 
and re-passing are frequent, does not, of itself, constitute con- 
tributory negligence, but may be a condition remotely contrib- 
uting to a subsequent injury, and may be the initiative of 
contributory negligence. Having voluntarily assumed the risk, 
the plaintiff assumed the duty of observing due precautions 
against danger—the duty of lookout and reasonable care and 
diligence to avoid injury. Whether the plaintiff was guilty 
of contributory negligence, that disentitles her to recover, 
though the defendant may have been negligent, depends on the 
solution of the questions whether or not, while walking on 
the track of the railroad, she duly used her senses of hearing 
and sight to discover an approaching train in time to avoid 
danger, and if so, whether or not, on discovering its approach 
she made proper exertions to place herself beyond peril—not 
whether she merely stepped off the track so that the train 
could pass without striking her, but at sufficient distance to 
afford reasonable safety from injury, arising from a casualty 
happening to the train while passing? Nothing short of this 
would, in such case, be the exercise of due care to avoid in- 
jury. The defense of contributory negligence will fail or 
prevail as these questions may be answered by the jury in 
the affirmative or negative.—/Fvrazer v. 8. & N. Ala. R. R. 
Uo. Charge No. 5, requested by plaintiff is defective in igno- 
ring the duty of plaintiff to exercise ordinary care to avoid 
the injury, by efforts commensurate with the peril to which 
‘she had voluntarily exposed herself, and moreover is argu- 
mentative. 

Reversed and remanded. 
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ACCOUNT. 


1. General charge ; when this court will presume the giving of justified 
by the evidence.—When the bill of exceptions states that the 
** plaintiff introduced his verified account, and this being all the 
evidence,’’ the court gave a general charge in his favor; this 
court will presume, in the absence of anything to the contrary in 
the record, that the evidence justified the charge. Hyde v. 
Adams, 111. 


ADVANCES TQ MAKE CROP. 


1. Advances to make crop ; what articles are within statute.—Fertilizers 
not being among the articles specially mentioned in the statute 
(Code, § 3286), a written instrument executed in consideration of 
a horse advanced or sold on credit, which declares that, without 
such advances, it would not be within the power of the maker to 
procure the necessary ‘‘ teams, provisions, farming implements 
and jsertilizers to make a crop,’’ does not create a statutory lien, 
though it may have effect as a mortgage, Boyett & Wimberly v. 
Potter, 476. 


ACTION. 
Jotnt Action, See PL. AND Practice, 4. 


1. Action ; legal injury the basis of. —An act can not be the foundation 
of an action, unless it constitutes a legal injury; and what one 
man has a right to do, another can have no right to complain of. 
Bellinger & Ralls v. Glenn, Brockway & Co., 190. 

2. In an action on a promissory note by payee against maker—A com- 
plaint in the form prescribed by the Code (Form No. 4, page 701) 
is sufficient to support a judgment by default. Beggs & Son v. 
Arnotte, 179. 

3. Action by trustee, without sanction of court.—Although trustees, 
when officers of the Chancery Court, may not have the right to 
institute an action at law without first obtaining the sanction of 
the court; yet it may be doubted whether the defendant can in- 
terpose this objection in defense of the action, and it certainly 
can not be raised for the first time in the appellate court. Smith 
v. Inge, 283. 

4. Action by married woman on note payable to herself.—In an action 
by a married woman in her own name, on a promissory note 
payable to herself, a plea averring that the note “‘ was given for 
certain accounts transferred to plaintiff directly by her hus- 
band,’”’ but not averring that the transfer was made during 
coverture, does not negative the fact that the note is held as part 
of her statutory estate, and is fatally defective. Wofford v. 
Baker, 303. 
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ACTION—Continued. 


5. 


Action consolidated by order of court.—When several actions are 
pending at the same time, in the same court, and between the 
same parties, for alleged breaches of the same continuing or un- 
rescinded contract, they may be consolidated (Code, § 3024) by 
order of the court. Wilkinson v. Black, 329. 


. Election of remedies by discharged employee.—When a servant, or 


other person employed, is discharged without legal cause, before 
the expiration of the stipulated term, he has an election of reme- 
dies; Ist, he may treat the contract as rescinded, and sue on a 
quantum meruit for work actually performed ; 2d, he may sue fora 
breach of the contract, and recover damages for the breach up 
to the time of the trial; or 3d, he may wait until the expiration 
of the stipulated term of service, and sue for the agreed wages 
for the entire term. Jb. 329. 

When action brought for separate installments ; when for entire term. 
If the wages are payable in installments, monthly or otherwise, 
the plaintiff may bring a separate action for each installment as 
it falls due; but if the action is not brought unti! after the expi- 
ration of the entire term, or if the entire term expires before the 
trial, the measure of damages is, prima facie, the stipulated wages 
for the entire term. Jb. 329. 

When defendant may reduce amount of plaintiff’s recovery.—The de- 
fendant may, without regard tothe form of action, reduce the 
amount of the plaintiff’s recovery, by showing that, after his dis- 
charge, he obtained other empioyment, or might have obtained it 
by the exercise of reasonable diligence ; but, though the plaintiff, 
suing on the contract, and claiming the entire wages for the term, 
is required to aver his readiness and willingness to perform, his 
right of recovery can not be defeated by showing that he engaged 
in other business during the residue of the term. (Overruling 
dictum in Holloway v. Talbot, 70 Ala. 392.) Jb. 329. 

Nature of employment plaintiff required to accept.—The plaintiff is 
not required to accept an offer of other employment, unless it is 
of the same general nature as that from which he was discharged, 
and in the same neighborhood. Jb. 329, 


. When action lies for money had and received.—An action for money 


had and received is an equitable remedy, and lies whenever the 
defendant has received money which in good conscience belongs 
to the defendant; and neither privity of contract, nor an express 
promise to pay, is necessary to maintain it. Boyett & Wimberly 
v. Potter, 476. 


. Same.—When the name of a third person is inserted as mortgagee 


by mistake, caused by using a merchant’s printed form without 
erasing his name, and the personal property conveyed afterwards 
comes into possession under a junior mortgage, and is sold by 
him, a person claiming by transfer and assingment from the first 
mortgagee may maintain an action against him for money had 
and received. Ib. 476. 


. In what county action may be brought : who is householder.—An un- 


married man, who rents and occupies a room as a sleeping apart- 

ment, taking his meals elsewhere in the city or town, is not a 

householder in the meaning of the statute (Code, § 2928), which 

= an action against a freeholder except in the county of 
is residence. Katzenburg v. Lehman, 512. 


. When action lies generally ; contributory negligence as defense.—The 
statute which gives an action for damages to the personal repre- 
rentative of a deceased person, whose death was ‘‘ caused by the 
wrongful act or omission of another,’’ is limited to cases in 
which the deceased person himself, if death had not ensued, 
might have maintained an action for the omission (Code, § 2641), 
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ACTION—Continued. 


and since contributory negligence on the part of the deceased 
would have been a complete defense to an action by him, it is 
equally a defense to an action by his personal representative. 
King v. Henkie, 505, 

14. Same ; retailer selling or giving liquor to intoxicated person, result- 
ing in death.—Although a retailer of spirituous liquors, who sells 
or gives liquor to an intoxicated person, known to him to be a 
person of intemperate habits is guilty of a misdemeanor, (Code, § 
4205) ; yet he is not liable to a statutory action at the suit of the 
personal representative, though death ensued immediately after 
the liquor was drank, since the act of selling or giving the liquor 
is not the immediate cause of the death; and if that act were 
within the purview of the statute, the contributory negligence of 
the decedent himself would be a defense to the action. Jb. 505. 


'o @ 
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ACTION FOR FALSE IMPRISONMENT. 


15. Arrest by town marshal for breach or attempted breach of peace ; 
prisoner has no right to select officer before whom he will be tried.—A 
| yerson arrested by a town marshal, for a breach or attempted 
Covad of the peace committed in his presence, has no right to 
select the officer before whom he will be tried, nor can he object 
to being brought to trial before the mayor or intendant of the 
town. Hays v. Mitchell, 183. 
16. Actual breach of the peace not necessary to justify arrest by marshal ; 
may act on appearances, and arrest to prevent threatened breach. 
In the performance of his duty to prevent threatened breaches of 
the peace, a town marshal, or other municipal police officer, may 
act on the reasonable appearance of things, and make arrests be- 
fore an actual breach of the peace is committed; and he may jus- 
tify on the ground of such reasonable apprehension of violence, 
when sued for the arrest. Jb. 183. 
17. Action ; legal injury the basis of.—An act can not be the founda- 
tion of an action, unless it constitutes a legal injury; and what 
one man has a right to do, another can have no right to complain e 
of. Bellinger & Ralls v. Glenn, B. & Co., 190. 


ADVERSE POSSESSION. 


See Esectment, 3 (p. 304); See Cuancery PLeapinc & Prac- 
TICE, 29 (p. 296). 


1. (Adverse possession perfects title)—Uninterrupted possession by 
defendant and his vendor, for twenty-eight years before suit 
brought, under written claim of title, accompanied by the usual 
acts of ownership, ‘‘perfects a title against all the world, unless 
there be a claimant armed with a paramount title, yet so cireum- 
stanced that he could not assert his title until the occurrence of 
an event which has happened within less than ten years before 
the commencement of the suit.’ McQueen v. Logan et al., 304. 

2. Permanent improvements, and liability for rents ; adverse possession 
for three years, and possession under color of title—When the de- 
fendant is in possession under color of title, has had adverse 

possession for three years, and has erected permanent improve- 

ments (Code, §§ 2951-54, 2966), he may waive his claim for im- 

rovements, and restrict his liability for rents to one year next 
efore the commencement of the suit; or he may claim the full 
value of his improvements, and waive his right to claim a re- 
stricted liability for rents; but he can not restrict his liability for 
rents, by pleading possession under color of title, and set off the 
value of the improvements erected against the rent for the 
limited period. Dobbs v. Hairston, 594. 
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AGENCY. (PROOF OF). 


See Hitt, Fontratwe & Co. v. Hettron, 528; DECLARATIONS oF 
Aqent, Ib. 528. 


ALIMONY. 


See Cuancery II. PLEADING AND Practice 1, (p. 97); See, also 
Ib, 16, (p. 225). 


AMENDMENTS. 


1. Amended complaint ; statute of limitations.—When an amended 
count does not introduce a new cause of action, but merely va- 
ries the allegations as to the cause of action set out in the origi- 
nal complaint, the statute of limitations is not available as a 
defense, unless the bar was complete at the commencement of 
the suit; as where the original complaint claims damages on ac- 
count of injuries sustained by plaintiff in falling from a platform 
at a railway station, by reason of the company’s failure to pro- 
vide a light, and an amended count describes the platform and 
steps with particularity, showing the necessity for a light on ac- 
count of their dangerous condition. Ala. G. S. Railroad Co. v. 
Arnold, 600, 


See PLEADING AND PRACTICE. 


APPEAL. 


See Error AND APPEAL. 


ARBITRATION AND AWARD. 


1. Arbitration ; submission to, at common law.—At common law, a 
submission to arbitration was not required to be in writing; and 
such mode of arbitration is not affected by statutory provisions. 
Ehrman v. Stanfield, 118. 

2. Award of sum of money without fixing day of payment ; how con- 
strued.— When a sum of money is awarded in favor of one party 
against the other, and no day of payment is fixed, it is construed 
payable instanter ; and not being paid on delivery of a copy, an 
action may be brought on the award. Jb. 118. 

3. Award ; scope and conclusiveness of.—The matter submitted to arbi- 
tration being ‘‘the disputed question of damages arising from an 
injunction sued out by one party against the other,’’ if the sub- 
mission includes the two questions of liability and amount of dam- 
ages, the award is equally conclusive of both, unless impeached 
for good cause; if only the question of amount, the liability is 
conceded ; and in either case, the papers in the injunction suit, 
being only relevant to the question of liability, are not compe- 
tent evidence in an action ontheaward. Jb. 1/8. 

4. Same.—lIf the penalty of the injunction bond be the limit of the * 
arbitrators’ authority in amount, and their award is in excess of 
that sum, it not being shown that any matter outside of the sub- 
mission was considered by them, the award is not void in toto ; 
but, the excess being remitted by plaintiff, he may have judg- 
ment for the residue. Jb. 118 

5. Submission to arbitration by partner.—One partner has no right, 

without the concurrence of his co-partner, or against their objec- 

tion, to submit a pending suit to arbitration; and such submis- 
sion by him, and an award rendered under it, are no defense to 

the action. (Overruling Cochran v. Cunningham, 16 Ala. 448.) 

Fancher Bros. v. Bibb Furnace Company, 481, 
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ARBITRATION AND AWARD—Continued. 


6. Award without order of court ; no appeal from.—An award made 
by arbitrators in a cause pending in the Circuit Court, without an 
order of said court, will not be entered as the judgment of the 
court; and an appeal from the action of the judge, in refusing to 
enter it as such, is unauthorized by the statute, and will not lie. 
Bell v. Sampey, 372. 

7. Mandamus refused on the authority of Ex parte Dudley, 79 Ala. 
Ex parte Bell, 372. 


See Awarp, 372. 
ASSIGNMENT. 


1. General assignment ; what constitutes.—A mortgage given by a 
debtor to one of his creditors will be declared a general assign- 
ment at the instance of the others (Code, § 2126), if it conveys 
substantially all of his property that is subject to the satisfaction 
of his debts; but the burden of proof on this issue is on them. 
Ordway & McGuire v. White Handley et al., 244. 

2. Same ; evidence sufficient to entitle complainants to decree.—The only 
evidence being that of the debtor himself, who testifies that, at 
the time the mortgage was executed, he owned no other land 
than his homestead, besides the tract conveyed by the mortgage, 
and that his personal property was not worth one thousand dol- 
lars, this is sufficient to entitle the complainants to a decree. Jb. 
244. 

. Same ; mortgage operating as general assignment.—A mortgage con- 
veying substantially all of a debtor’s property, though given to 
secure a debt contemporaneously contracted, was declared and 
enforced as a general assignment, enuring to the benefit of the 
creditors equally (Code, § 2126), prior to the amendment of that 
statute, which excepts them from its operation (Sess. Acts 1882- 
83, p. 189); and the amendatory law, not clearly appearing to 
have been intended to be retroactive in its operation, will not be 
construed to apply to mortgages executed prior to its enactment. 
Warten v. Mathews, 429. 


ATTACHMENT. 


1. Attachment ; when writ not necessary to be signed or certified by offi- 
cer issuing it.—If an affidavit for an attachment is in fact made 
before the officer who issues the writ, it is not necessary that it 
shall be signed or certified by him; and a plea in abatement, 
‘*because it was not signed by the clerk,’’ presents an immaterial 
issue. Hydev. Adams, 111. 

. Attachment bond ; when indorsement of approval by clerk not necessa- 
ry.—If an attachment bond is in fact approved by the clerk, filed, 
and the attachment issued on the faith of it, it is not necessary 
that his approval shall also be indorsed on it. Jb. 111. 

3. Remission by plaintiff in attachment of portion of his recovery ; when 
claimant can not complain.—The claimants of property attached 
can not complain of the action of the court in requiring the plain- 
tiff to remit a portion of his recovery, as the only alternative to 
granting a new trial, since they can not possibly be injured by it. 
Higginbotham v. Clayton & Webb, 194. 

4. Title of purchaser at sheriff’s sale under judgment in attachment re- 
lates back to levy of attachment.—-A purchaser at sheriff’s sale, 
under a judgment in an attachment case, acquires a title which 
dates back to the levy of the attachment, and overrides an inter- 
mediate conveyance by the defendant. Striplin & Co. v. Cooper 
& Son, 256. 
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ATTACHMENT—Continued. 


5. Same (this case.)—Where the owner of a homestead, having made an 
executory sale, in which his wife did not join, afterwards removed 
from the premises, aud, an attachment was then levied on the 
land; a purchaser at the sheriff’s sale, under the judgment in the 
attachment, sale, acquires a title which must prevail over that of 
an assignee of the title-bond, to whom aconveyance was exe- 
cuted after the levy of the attachment. Jb. 256. 

6. Sufficiency of affidavit.—In an affidavit for an attachment, while it 
is not permissible to state two or more grounds in the alternative, 
or disjunctively, two or more grounds may be stated cumula- 
tively, or conjunctively, when they are not inconsistent with each 
other. Smith v. Baker, 318. 

7. Same.—That the defendant in attachment is about to dispose of his 
property fraudulently, that he has fraudulently disposed of a part 
of his property, and that he has money, property, and effects, 
liable to satify his debts, which he fradulently withholds, are not 
inconsistent grounds for suing out the writ, and may be stated 
conjunctively in the affidavit. Jb. 318. 

8. Personal property levied and replevied not subject to subsequent levy. 
It is settled law in this State that personal property levied on by 
attachment or execution, and replevied, is in the custody of the 
law, and is not subject to levy by junior attachment or execution ; 
and if a second levy is made, it will be vacated, on motion, by the 

arty in interest. Powell v. Rankin & Co., 316. 

9. Measure of damages.—In an action against a sheriff and his sure- 
ties, for levying an attachment against a third person on plain- 
tiffs goods, there being no aggravating circumstances, the 
measure of damages is the value of the goods at the time they 
were taken, with interest to the day of thetrial. Jb. 316. 

10. Transfer of goods after levy.—If the goods belonged to the plaintiff, 

' and were in his possession at the time the attachment was levied 
on them, his subsequent sale of them to a third person does not 
affect his right of action for the wrongful act. Jb. 316 


BAILOR AND BAILEE. 


1. Relation of bailor and bailee.—lf the goods are delivered by the 

~~~ so wrongfully receiving them to another carrier, on whom 
e afterwards gives plaintiff an order for them, and this carrier, 

accepting the order, and receiving the charges for freight, agrees 

to deliver them to plaintiff on demand; this creates between 

—_ the relation of bailor and bailee. Young v. E. Ala. R’way 
0. 100. 

2. Bailee can not set up title in third pase, but may deliver to rightful 
owner.—As a general rule, the bailee can not set up the title of a 
third person, in defense of an action by his bailor; but, if the 
bailor in fact had no valid title, the bailee may deliver the goods 
to the rightful owner on demand, or hold them subject to his 
order on notice and demand, the onus of proving that defense 
resting on him. Young v. E. Ala. R’way Co. 100. 

3. Lien of bailee, and liability for negligence.—The proprietor of a gin- 
nery has a lien on cotton delivered to him to be ginned, for his 
services in ginning it, and is entitled to retain the possession 
until his charges are paid, but, if his lien has been discharged, 
and the property is not forthcoming on demand, the onus is on 
him to prove that it perished, was destroyed, lost or stolen, al- 

though he had exercised ordinary diligence in preserving it; and 

his liabllity extends equally to the acts of his agent in charge, or 

of a subsequent lessee of the ginnery. Toney v. Spragins, 541, 
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BANKRUPTCY. 


2. Limitation of suit by assignee in bankruptcy ; fraudulent conceal- 
ment.—When an assignee in bankruptcy files a bill (or cross- 
bill) in equity, for the purpose of enforcing a right or claim which 
had accrued more than two years previously, a general averment 
of fraudulent concealment is not sufficient to avoid the statutory 
bar (U.S. Rev. Stat., § 5057): he must aver the facts constitu- 
ting such fraudulent concealment, and show how or when he 
first came to a knowledge of the facts which put him on inquiry. 
Toney v. Spragins, 541. 


BILL OF EXCEPTIONS. 


1. Documents not identified as parts of the bill of exceptions not consid- 
ered.—Written documents copied into the transcript can not be 
considered by this court for any purpose, unless so described and 
identified as to become a part of the bill of exceptions. Stapp v. 
Wilkinson, 47. ; 

. Bill of exceptions ; agreement of counsel can not operate as.—An 
agreement of counsel can not operate as a substitute for a bill of 
exceptions. Clark v. McCrary, 110. 

3. Same ; when court can not revise charge or judgment in absence of. 
The cause being submitted to the court on an agreed statement of 
facts, in which it is stipulated that the court shall, on the ad- 
mitted facts, give a general charge in favor of either party, and 
render judgment as on verdict; that the party against whom he 
decides shall have an exception to the charge, and may prosecute 
an appeal; this court can not revise the charge or judgment, in 
the absence of a bill of exceptions properly signed. Jb. 110. 

4. Bills of exceptions ; signed after adjournment of term.—A presiding 
judge has no authority to sign a bill of ¢xceptions after the ad- 
journment of the court for the term at which the exceptions were 
taken, except by the written agreement of counsel. Loosse v. 
Vogel, 308. 

5. Rule for computing time in which act to be done.—The rule for com- 
puting the time within which an act is stipulated to be done, is 
to exclude the first day and include the last. Anagreement that 
a bill of exceptions might be signed within sixty days after the 
adjournment of court, adjournment being on May 2d, the sixty 
days expired on the Ist of July following. Jb. 308. 


to 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Same.—The drawees of a bill of exchange can not maintain an ac- 
tion against the holder, for having the bill protested after waiver 
of protest by the drawer and indorsers. Bellinger & Ralls v. 
Glenn, Brockway & Co., 190. 

2. Waiver of protest ; holder may protest notwithstanding.—Notwith- 
standing a waiver of protest, the holder of a billof exchange may 
have it protested, if he desires to claim the statutory damages for 
non-acceptance or non-payment. Jb. 190. 

. Negotiable paper ; when holder entitled to protection.—When the 
consideration of a note is the sale and assignment of a patent 
right, and the payee obtains the possession by fraud without mak- 
ing the assignment, the fraud is available as a defense to the 
maker, as against the payee, or in the hands of a transferree if 
the note is not onaetetie | but, if the note is negotiable, and is 
transferred before maturity, for valuable consideration, and ine 
the usual course of business, the holder is entitled to protection. 

Wildsmith v. Tracy, 259. 
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4. Same ; duty of purchaser for valuable consideration, before maturity. 
The purchaser of a negotiable note, before maturity, and for val- 
uable consideration, is not bound to inquire of the maker whether 
there is any defect in it, or defense against it; but is entitled to 
protection, unless there was bad faith in his purchase or such 
gross negligence as is evidence of bad faith; and his purchase for 
value Sales maturity being shown, the onus of proving notice is 
on the maker. Jb. 259. 

5. Discount of promissory note made for accommodation of payee ; when 
usurious.— When a promissory note is made for the accommoda- 
tion of the payee, and is discounted for him at more than legal 
interest, it is usurious in the hands of the purchaser; but the 

rinciple does not apply to the purchase of a negotiable note be- 
ore maturity, which was given in consideration of the sale and 
assignment of a patent, although the possession was obtained by 
fraud on the part of the payee, and without making the assign- 
ment. Ib. 259. 

3. Assignment of note secured by mortgage carries with it the mortgage 
security—An assignment of a note secured by mortgage, carries 
with it the mortgage security, and authorizes the assignee to ex- 
ecute the power of sale therein contained. Jb. 259. 

. Waiver of protest ; holder may protest notwithstanding.—Notwith- 
standing a waiver of protest, the holder of a bill of exchange may 
have it protested, if he desires to claim the statutory damages 
for non-acceptance or non-payment. Bellinger & Ralls v. Glenn, 
B. & Co., 190, 

. Same.—The drawees of a bill of exchange can not maintain an ac- 
tion against the holder, for having the bill protested after waiver 
of protest by the drawer and indorsers. Jb. 190. 

9. Proof of loss oy note.—In an action on a promissory note, seconda- 
ry evidence of its contents may be received, on the testimony of 
the plaintiff that he had not seen it since it was used in a former 
chancery suit, ~“T of search by his solicitor in that suit among 
his papers, and by the register in chancery of search among the 
papers on file in his office. Katzenberg v. Lehman, 512. 


BONDS. 


1. Official bond of tax-collector ; subrogation of surety to rights of State 
or county against property of principal.—A surety on the official 
bond of a defaulting tax-collector, paying the amount of his prin- 
cipal’s default, is entitled, on general equitable principles, to be 
subrogated to the rights of the State or county, and to have the 
statutory lien created by the bond enforced for his indemnity, 
against his principal, co-sureties, and purchasers with notice ; and 
if he pays a judgment rendered against his principal and co-sure- 
ties, taking an assignment of it to himself, the statute (Code, § 
3418) gives him the right to assert, ‘‘in law or equity, any lien 
or right — the —— debtor which the plaintiff could 
assert if the debt had not been paid.’’ Schuessler v. Dudley, 547. 


CERTIORARI. 


1. Function of the writ of certiorari.—Its office is to correct errors of 
law apparent on the record. Where a new jurisdiction is created, 
and the course of proceeding thereunder is different from the com- 
mon law, and no provision is made for reviewing the action of the 

° judge, certiorari is the proper remedy. Miller v. Jones, 89. 

2. Judgment of Court of County Commissioners increasing valuation of 

property.—The judgment of the Court of County Commissioners 
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increasing the valuation of property as assessed for taxation, is a 
separate and distinct judgment as to each tax payer; and certio- 
rari will not be awarded to bring up for review jointly, judgments 
involving different rights. Carter v. Court Co. Com., 394. 

See Crowder v. Fletcher & Co. 219. 

Certiorari proper remedy when no mode of review provided ; judg- 
ment to be rendered.—No mode of review having been specifically 
provided, certiorari is the proper remedy ta review the questions 
of jurisdiction and the regularity of proceedings in the Court of 
County Revenue; and a judgment quashing or affirming the pro- 
ceedings, is the only judgment which can be rendered on review. 
Stanfill v. Court of Co. Rev. Dallas, 287. 


CHANCERY. 


I, JuRIspICTION AND GENERAL PRINCIPLES. 


. An administrator purchasing a decree against his estate,—when enures 


to the benefit of estate ; when entitled to credit.—If an administrator 

urchase a decree which is a debt or charge against the estate, at 
ess than the amount due on it, the benefit of the purchase enures 
to the estate, but he is entitled to be reimbursed the amount of 
his private funds used in making the purchase. Powell et al. v. 
Powell, 11. 


- When heirs have a ae to claim the benefit of a purchase of the 
1 


estate lands by the administrator.—The decree having been ren- 
dered under a bill foreclosing a vendor’s lien on land, and the ad- 
ministrator becoming the purchaser of the land at the sale under 
the decree, prior to his purchase of the decree; the right of the 
heirs to claim the benefit of the latter purchase, as being made 
for the estate, is independent of their right of election to claim 
the benefit of the former. Jb. 11. 


. When heirs may elect to claim profit arising from resale—when admin- 


istrator entitled to be repaid.—The land having been resold by the 
administrator at a profit, the heirs may, at their election, claim 
the profit arising from the resale; but, if they so elect, the ad- 
ministrator is entitled to be repaid the purchase-money expended 
by him, and also to the rents and profits accruing up to the re- 
sale. Jb. 11. 


. Election must be in unambiguous terms.—Such election, to be ef- 


fective, must be clearly manifested, and declared in unambiguous 
terms; and in a bill widab seeks to bring the administrator to a 
settlement, if the heirs desire to claim the profits of resale, they 
must distinctly aver their election, and the facts on which it is 
based, or assert their claim before the register, before entering 
on a statement of the account. Jb. 11. 


. Whether conveyance absolute on its face is a mortgage ; what neces- 


sary to be shown.—When the contestation is whether a conveyance, 
absolute on its face, was in fact intended as a mortgage, the party 
so asserting must show, by clear and convincing evidence, that 
such was the intention and understanding of both parties; but, 
where the contestation is whether the transaction was intended as 
a mortgage or as a conditional sale, with a reservation of the 
right to repurchase, the same stringency of proof is not required ; 
and if the intention is in doubt, the court inclines to hold it a 
mortgage. Mitchell v. Wellman, 16. 


. Absolute conveyance, with stipulation to repurchase.—In this case, 


the conveyance being absolute in form, with a stipulation in a 
separate paper of the right to repurchase by a specified day ; and 
the evidence showing that the transaction did not originate in a 
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proposition for a loan, and that no debt existed or continued be- 
tween the parties; the cout declines to treat the transaction as a 
mortgage. Ib. 16. 


7. Relieving minors of disability; impeaciing —_ decree.—In reliey- 


ing minors of the disability of infancy (Code, §§ 2435-41) the 
Chancery Court exercises a special and limited jurisdiction, and 
its decrees stand on the same footing as the judgments of courts 
of limited and inferior jurisdiction, whose recitals of notice or 
appearance may be impeached and contradicted, in a collateral 
proceeding, by extrinsic evidence. Cox v. Johnson et al., 22. 


. Same; requisites of re the infant has a guardian, the 


ape oe asking to be relieved of the disabilities of non-age must 
ye signed by the infant in person, and the guardian must join in 
the petition; and if signed by the guardian, in the name 
of the infant, but without his knowledge or consent, the decree 
founded on it is a fraud on the jurisdiction of the court, which 
the court will set aside on a direct proceeding, or, without set- 
ting it aside will prevent the guardian using it against the infant. 
b. 22. 


. Guardian’s settlement; requisite ge oe oe settlement of the 
y 


guardian’s accounts in the Probate Court, made during the mi- 
nority of the ward, before the resignation of the guardian, and 
without the appointment of a guardian ad litem, is void for want 
of jurisdiction; and a decree in chancery removing the ward’s 
disabilities as an infant, fraudulently procured by the guardian, 
imparts no validity to the settlement. Jb. 22. 

Ward suing guardian after attaining majority to avoid settlements 
made.—A bill in equity filed by a ward within twelve months 
after attaining majority, seeking to compel a settlement of the 
accounts of his guardian, and to set aside conveyances executed 
by him to his guardian during his minority, based on a void set- 
tlement rendered by the Probate Court, is neither multifarious, 
nor wantingin equity. Jb. 22. 


Right of widow before assignment of dower.—The widow has no legal 


estate or interest in the lands of the deceased husband until a 
specific pert of the land is allotted and set apart for her dower 
estate; her interest, until then, being equitable, in its nature a 
right lying in action. Reeves v. Brooks, 26. 


. Assignability of widow's dower interest before allotment at law.—The 


right of dower not being a legal estate, before assignment, is not, 
in law, the subject of conveyance toa stranger. Notwithstand- 
ing such conveyance the heir may successfully maintain ejectment 
against the grantee for the recovery of possession. Jb. 26. 


Same; in equity.—In equity the interest of the assignee is pro- 


tected, and and he is treated as succeeding to the right of the 
assignor, and as the owner of the thing transferred. The assign- 
ment of the widow’s right of the dower, before allotment, though 
inoperative at law, is effective in a court of equity, that will, in a 
proper case, enforce her transfer, and protect the rights of her 
transferree. Ib. 26. 


Estoppel of widow by joining in deed with heirs.—Where the widow 


unites with the heirs in a warranty deed conveying all the right, 
estate and interest of the grantors, and reciting that the consid- 
eration was paid to all of them, the equitable estate of the widow 
is merged in the legal estate conveyed by the heirs; and she will 
not be heard to gainsay the title of the grantees by asserting a 
claim to either dower or homestead. Jb. 26. 


15. Right of widow to rents during quarantine.—Under the. statute, 


§ 2238, Code, the widow may retain possession of the dwelling and 
the plantation connected therewith, until the assignment of her 
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dower. During such time she may rent the premises; and, if the 
administrator, heir or other person, receives the rent, she may 
recover itfromhim. Jb. 26. 

Breaches must be alleged in complaint.—The plaintiff having agreed 
and undertaken, for a specified price, to unload for defendant 
certain cars laden with lime rock ‘‘ at such times and places as 
may be ordered by defendant,’’ an action does not lie to recover 
the stipulated compensation, unless the service was. ordered or 
directed by defendant, or was performed by his authority, ex- 
press or implied; and the fact that it was so done must be alleged 
In the complaint. Flouss & Kennedy v. The Eureka Co., 30. 

Bill filed with double aspect.—If the bill alleges that the transac- 
tion was a mortgage, the complainant can obtain no relief 
founded on a conditional sale. Douglass v. Moody et al., 61. 

The power to appoint receivers in vacation.—Can only be exercised 
in a pending suit. The filing of the bill is the commencement of 
the suit. Harwell et al. v. Potts et al., 70. 


. Appointment of receiver; when void.—The appointment of a receiver 


in vacation, before the filing of the bill, is without jurisdiction, 
and void. Jb. 70. 


. Same.—-The subsequent filing of the bill, and_giving of the requi- 


site bond by the receiver, can not impart validity to the void act 
of his appointment before bill filed. Jb. 70. 


. Pledge as collateral security; limitation of right to redeem.—By an 


ancient rule of law, as laid down in the old text-books and ad- 
judged cases, if no time was fixed by the parties themselves for 
the redemption of a pledge, the pledgor was allowed his life-time 
within which to redeem, unless quickened by notice, or through 
the intervention of a court of equity; but the more modern, and 
the better rule, by analogy to that which applies to the redemp- 
tion of mortgages, exacts of him the exercise of reasonable dili- 
gence, at the risk of being barred of all relief on account of the 
staleness of the demand. Gilmer v. Morris, 78. 


. Same; staleness of demand.—In the application of the doctrine of 


staleness, a defense peculiar to courts of equity, the tendency of 
modern decisions is to shorten the period allowed for the asser- 
tion of equitable rights, though each case is somewhat —— 
upon its own peculiar facts and circumstances; and where the 
pledgor of stocks seeks, by his bill to redeem, to make profit out 
of an unexpected rise, a shorter period is allowed, than where he 
seeks to make the pledgee account only for a surplus received on 
an ordinary sale. Jb. 78. 

Same; case at bar.—In this case, the alleged pledge of stock ina 
private land company was made in 1871; the pledgee advanced 
money, from time to time, on the faith of it, ‘‘ carrying it’’ for 
the pledgor during a series of years, while its value was fluctuat- 
ing, sometimes worth only twenty cents on the dollar, and never 
more than the amount advanced on it; and he finally sold it 1881, 
wien it approximated par value, for less than the amount al- 
vanced on it up to that time. Held, That a bill filed in 1884, and 
seeking to hold the pledgee accountable for the value as rapidly 
appreciated after the sale, until it was worth twenty for one, was 
ed dismissed, on account of the staleness of the demand. 

b. 78. 


24. Court of equity will enforce assessments when directors fail to per- 


form that duty.—If the directors of a private corporation, having 
authority to call in unpaid subscriptions of stock, fail to make 
the assessments and collections necessary to meet the demands 
of creditors, a court of equity will take jurisdiction, at the in- 
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stance of creditors, and enforce the necessary assessments. 

Glenn v. Semple, 159. 
Bill to set aside fraudulent conveyance ; when not multifarious. 
Under the rule against multifariousness, several distinct matters 
wholly unconnected, or several defendants against whom the 
complainant asserts separate demands, the case of each defend- 
ant being entirely distinct in its subject-matter from that of the 
others, can not be joined in the same bill; but, in the application 
of this rule to particular cases, the court necessarily exercises a 
discretion, endeavoring to avoid a multiplicity of suits, on the 
one hand, and not to involve a party in oppressive and expensive 
litigation in which he has no interest, on the other. Burford, 
adm’r,v. Steele, 147. 
‘raud ; when averment of, sufficient.—While a general charge of 
fraud, without a statement of the facts on which it is founded, is 
not sufficient, it is not necessary that all the facts and circum- 
stances shall be minutely alleged; a general averment of facts 
from which, unexplained, the conclusion of fraud arises, is suf- 
ficient. Jb. 147. 


| 


. Averment of facts; when not multifarious.—The averment of facts 


as to a distinct matter, as to which no relief is prayed, does not 
make a bill multifarious. Jb. 147. 


. Motion to amend answer after hearing decision on the merits ; when 


properly refused.—After a hearing and decision on the merits in a 
chancery cause, a motion to amend the answer, by incorporating 
a demurrer to the bill on account of a technical defect which is 
amendable, and which exerted no influence in the decision of the 
case, is properly refused. Eureka Co. v. Edwards, 250. 


. Motion to take further testimony ; when properly overruled.—A mo- 


tion to take further testimony as to an important issue of fact, 
merely cumulative to the testimony already taken, and to be 
used on an application for a rehearing, is properly overruled. 
Ib. 250. 


. Court of equity will enforce assessments when directors fail to per- 


form that duty.—If the directors of a private corporation, having 
authority to call in unpaid subscriptions of stock, fail to make 
the assessments and collections necessary to meet the demands 
of creditors, a court of equity will take jurisdiction, at the in- 
stance of creditors, and enforce the necessary assessments. 
Glenn, trustee, v. Semple, 159. 


. Decree of insolvency; when not conclusive on heirs and distributees. 


A decree of the Probate Court declaring an estate insolvent, and 
subsequent proceedings based on that decree, rendered and had 
prior to the enactment of the statute approved December 4, 1878, 
(Sess. Acts, 1878-9, p. 69), are not conclusive on the heirs and 
distributees, legatees and devisees, who were not parties, and 
had no right to file objections to claims, nor to contest the ad- 
ministrator’s accounts. McMillan v. Rushing, 402. 


. Account; bill for, by legatees and devisees against administrator of 


estate declared and settled as insolvent; when necessary to be shown. 
To sustain a bill by legatees and devisees, against the adminis- 
trator of an estate which has been declared and settled as insol- 
vent, for an account of property specially devised and bequeathed 
to them, they must show that, on a proper accounting, after pay- 
ing all the debts properly filed against the insolvent estate, assets 
will remain to which they are entitled. Jhb. 402. 


. Administrator without interest can not purchase at his own sale, 


When an administrator has no interest in the estate which he 
represents, he can not become, either by himself, or jointly with 
another person, the purchaser of lands sold by himself under a 
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robate decree, but such sale is voidable at the election of the 
1eirs or devisees seasonably expressed; and the confirmation of 
the sale by the Probate Court does not prevent the application of 
the equitable doctrine. Ib. 402. 

Laches not imputed to infant; when election seasonably expressed. 
As a general rule, /aches will not be imputed to an infant; and 
where several children, seeking to set aside a purchase of lands 
by an administrator at his own sale, file their bill within two 
years after the eldest had attained his majority, their election is 
seasonably expressed. Jhb. 402. 


. Who not purchasers for valuable consideration.—Neither a voluntary 


donee, nor a grantee by _ claim only, is entitled to protection 
as a purchaser for valuable consideration ; and a purchaser at a 
sale made by an administrator stands in no better condition. 
Ib. 402. 


. When not necessary to set aside order of sale.—In setting aside a sale 


under a probate decree, where the administrator himself became 
the purchaser, it is not necessary or proper to set aside the order 
of sale, if regular; but the court may, if necessary, direct a new 
sale under it. Jb. 402. 


II. PLEADING AND PRACTICE. 


Chancellor’s conclusion in this case affirmed, there being no decided 
preponderance of evidence against correctness of.—On consideration 
of the evidence in this record, the court can not affirm that there 
is a decided preponderance against the correctness of the chan- 
cellor’s conclusion, and therefore affirms his decree refusing to 
grant a divorce to the complainant.—Edwards v.Edwards, 97. 


. Alimony; pending suit for divorce; pending appeal to this court. 


Pending a suit for divorce, the wife is entitled, as of right, to an 
allowance for temporary alimony pending an appeal to this court, 
being subsequent to the appeal, is not subject to revision by this 
court on the appeal.—ZJb. 97. 


. Bill seeking sale of decedent’s lands for payment of debts; proof as 


against infant defendants.—When a bill seeks to sell a decedent's 
lands for the payment of debts, because of the insufficiency of 
personal assets, the existence of the debts and the deficiency of 
personal assets must be proved, as against infant defendants, by 
other evidence than the admissions of their guardian ad litem. 
Hooper v. Hardie, 114. 


. Decree based on admissions of guardian ad litem; when infants may 


file bill of review.—lf the record shows that the decree was founded 
only on the admissions of the guardian ad litem of the infants, 
they may file a bill of review within three years after attaining 
their majority ; and the proceedings will be reversed back to the 
pleadings, in order that a hearing may be had on legal evidence. 
Ib. 114. 


. Partition; sale of lands for.—It is well settled by the course of de- 


cisions in this State, that a court of equity is without jurisdiction 
to decree, for partition, the sale of land belonging to adult ten- 
ants, without their consent.—Johnson v. Kelly, et al, 135. 


. Decree pro confesso ; effect of. —A decree pro confesso is an admission 


only of the allegations of the bill which are well pleaded; but, 
while such decree is an admission of the facts alleged, it is not 
an admission that the complainant is entitled to equitable relief, 
unless authorized by the allegations of the bill.—J6. 135. 


. Chancellor may entertain motion to set aside sale of lands, under exe- 


cution issued on decree, while appeal pending in this court.—Pen- 
ding an appeal in this court, from a decree rendered in a 
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chancery case, the chancellor has no power or jurisdiction to 
render any further decree affecting the rights and equities of the 
parties; but, having the power, common to courts of law and 
equity, to prevent the abuse of its process, he may entertain a 
motion to set aside a sale of land under execution issued on the 
decree.—Allen v. Allen, 154. 

8. < @ hm appeal lies from a decree dismissing such motion. 

. 154. 

9. System of executing decrees of Chancery Court assimilated to that of 
Circuit Court.—By statutory provision (Code, § 3906), the whole 
system of executing the decrees of the Chancery Court is assim- 
ilated, as far as practicable, to that prevailing in the Circuit, and 
wy writs of execution are allowed in each court in like cases. 

. 154. 

10. Execution against executor or administrator in representative char- 
acter; when may issue against him individually.—After the issue 
of an execution against an executor or administrator in his rep- 
resentative character, and its return ‘‘no property found’”’ ona 
decree in the Chancery Court, as ona judgment at law, an exe- 
cution may be issued against him individually; nor is it neces- 
sary that another execution, to be levied de bonis testatoris should 
be sent to the county in which he was appointed.—/b. 154. 

11. Demurrable defects in petition not available to appellant unless speci- 
fied in demurrer.—In a petition asking to set aside a sale of lands 
under execution, an averment that the land ‘‘ was sold for a 
ae inadequate price,’’ if objectionable as the averment of a 

egal conclusion, is amendable; and the defect not being speci- 
fied in the demurrer, nor called to the attention of the chancellor, 
is not available in this court.—Jb. 154. 

12. Bill in the alternative.—A bill can not ask, in the alternative, 
either to set aside a probate decree on the ground of fraud, or to 
correct alleged errors of law and fact in it.— Watts v. Frazer, 186. 

13. Relief in equity against judgment at law, or decree of Probate Court, 
on the ground of fraud.—To justify relief in equity against a judg- 
ment at law, or decree of the Probate Court, on the ground of 
fraud, the alleged fraud must have been practiced in the ren- 
dition or procurement of the judgment, and it is not sufficient to 
show fraud in antecedent transactions, which would have con- 
stituted a good defense against the judgment.—Jb. /86. 

14. Bill seeking to correct errors of law and fact in probate decree; when 
ag a can not be indulged against regularity of decree.— 

* ‘When the bill seeks to correct errors of law and fact in a probate 
decree, rendered on the settlement of an administrator’s ac- 
counts, which is not set out, nor any errors or defects specified, 
but which is designated as ‘‘ what purports to be a final settle- 
ment,’’ no presumption can be indulged against the regularity of 
the decree ; and the general averment that there had never been 
any final settlement, in the absence of facts supporting the aver- 
ment, is not sufficient, being the mere statement of a legal con- 
clusion.—Ib. 186. 

15. Judgment or decree against minor represented by guardian ad litem. 
A minor, when represented by a guardian ad litem, is as much 
bound by a judgment or decree as an adult; and an averment of 
the complainant’s infancy at the rendition of a decree on the 
settlement of an administrator’s accounts, without an additional 
averment that he was not represented by guardian ad litem, 
shows no equitable ground for relief against it.—Jb. 186. 

16. Bill dismissed on demurrer in term time.—When a bill is dismissed 
on demurrer in term time, the complainant must ask leave to 

amend, if he desires to do so.—East v. East, 199, 
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equity have jurisdiction to grant alimony to a married woman, 
in the nature of maintenance, not merely as incidental to a bill 
for divorce, but on the original and independent ground that 
legal remedies are inadequate to enforce the duty of maintenance 
on the part of the husband.—Hinds v. Hinds, 225. 


18. Same; hill for; when fraudulent grantees of husband may be joined 


99 


as defendants.—Fraudulent grantees, to whom the husband has 

transferred his property in fraud of the complainant’s right of 

maintenance, may be joined with him as defendants to such a 

bill; and the bill is not multifarious because they claim under 

— conveyances executed with the same common intent. 
. 225. ’ 


19. Bill in equity against married woman relieved of disabilities of cover- 


ture ; when husband not necessary party; when bill not multifa- 
rious.—When a bill séeks to enforce against a married woman, 
who has been relieved of the disabilities of coverture, the specific 

rformance of a contract for the sale of land, and joins as a de- 
endant another married woman, also relieved of the disabilities 
of coverture, on an allegation that the former had subsequently 
sold the same land to her, the husband of neither defendant is a 
necessary or proper party; and if the bill also seeks the settle- 
ment of a partnership between the complainant and the husband 
of the second defendant in carrying on a mill business on the land, 
as to which the husband only is a proper party defendant, it is 
multifarious. Bayzor v. Adams, 239, 


. Divorce ; actual or apprehended violence as ground of.—The wife is 


entitled to divorce when the husband has committed actual vio- 
lence on her person, attended with danger to life or health, or 
when, from his conduct, there is reasonable apprehension of such 
violence. (Code, § 2687). But, to bring a case within this stat- 
ute, actual violence, or a reasonable apprehension thereof, must 
be shown; and insulting words, offensive manners, want of civil 
attention, or other conduct which shocks the sensibilities, wounds 
the feelings, and causes grief and domestic unhappiness, is not 
sufficient. Wood v. Wood, 254. 


. Amendment of original bill ; notice to defendant.—-A defendant who 


is in default, and against whom a decree pro confesso has been en- 
tered on the original bill, is nevertheless entitled to notice of a 
material amendment, alleging additional facts, and praying addi- 
tional relief. McClenny v. Ward, 243. 


. When summons properly served on wife—When husband and wife 


are joined as defendants to a bill, the summons for the wife is 
sroperly served, not on her personally, but on the husband for 
ver (Rule of Ch. Pr., No. 22), unless the suit relates to her separ- 
ate estate, or unless they are living apart; and the presumption 
will be indulged, when the contrary is not affirmatively shown, 
that they are living together. Gladden v. The Am. Mort. Co., 270. 


. Decree pro confesso not amendable on chancellor’s bench notes, nunc 


pro tunc.—A decree pro confesso, in regular form against husband 
and wife, can not be amended nune pro tunc, so as to omit the 
name of the wife, on proof of the chancellor’s ‘‘bench notes’ 
ordering a decree against the husband, but not naming the wife. 
Ib. 270. 


. Mortgaged lands decreed to be sold; when reference to register not 


necessary.—In decreeing the foreclosure of a mortgage, it is not 
necessary to first order a reference to the register to report how 
much and what part of the mortgaged lands shall be sold; it is 
sufficient if the ioane directs the register to sell only so much as 
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may be necessary to satisfy the decree, and such part as can be 
sold with least injury to the defendant. Jb. 270. 

25. Subrogation of creditor to right of security given by surety to his prin- 
cipal.—A mortgage executed by a principal debtor to indemnify 
his surety, creates a trust fund for the payment of the debt, to the 
benefit of which the creditor is entitled, by way of subrogation. 
Smith v. Gillam, 296. 

26. Bar of Mortgage debt does not affect specific lien of mortgage.—The 
failure of the mortgagee to present his claim for the mortgage 
debt, within the time prescribed by the statute of non-claim, does 
not affect his specific fien in, or title to the property. Jb. 296. 

27. Claim of title distinguished from mere claim against estate.—Claims 
of title, whether legal or equitable, do not come within the statute 
of non-claim, and can not in any just sense be said to be claims 
against the ‘‘estate’’ of the deceased, but assertions that the 
property claimed does not belong to theestate. Jb. 296. 

28. Same ; Watson v. Rose’s Ex’rs (41 Ala.) overruled.—There is no dis- 
tinction in the principle, whether the mortgage or other lien is 
held by the creditor himself, or by a surety. The contrary doc- 
trine asserted in Watson v. Rose’s Ex’rs, 51 Ala. 292, is wrong, 
and that case is expressly overruled. Jb. 296. 

29. Discharge of principal by operation of law not discharge of surety. 

. The discharge of a principal by operation of law, as in case of 
bankruptcy, insolvency, or of non-claim, does not operate to dis- 
charge a surety who is liable for a debt. Jb. 296. 

30. Adverse possession.—The rule on the subject of adverse possession 
by the alienee of a mortgagor is correctly and clearly stated in the 
case of The State v. Conner, 69 Ala 212. Ib. 296. 

31. Title barred—trustee—cestui que trust.—When the title of the trus- 
tee is barred, so also is that of the cestui que trust. Ib. 296. 

32. No execution can issue on decree foreclosing mortgage, until after sale 

‘ of mortgaged property, and balance ascertained.—By statutory pro- 
vision (Code, § 3908), when an account is taken under a bill in 
chancery, and the amount of indebtedness between the parties 
ascertained by the decree of the court, the decree has the force 
and effect of the judgment, and execution may at once issue on it; 
but, on decree for the foreclosure of mortgages, or the enforce- 
ment of equitable liens, ‘‘no execution must issue until the prop- 
erty ordered to sale shall have been sold, and the sale confirmed, 
and the balance due ascertained by the decree of the court.‘’ Pres- 
ley, Adm’x, v. McLean, 309. 

33. The statute contemplates two decrees, the second to be invoked by com- 
plainant, and not by the court ex mero motu.—The statute contem- 
plates a continuous proceeding, and a second decree after the 
sale, based upon the first, and ascertaining the balance due; 
which second decree must be invoked by the action of the com- 
plainant, and is not granted by the court ex mero motu. Ib. 309. 

34. Scire facias ; when not granted.—After the lapse of eight years from 
the sale and its confirmation, during which period no action is 
had or asked in the cause, the suit is at an end, and the decree 
can neither be revived by scire facias, nor made the basis for a 
second decree, ascertaining the balance due, on which execution 
may issue. Jb. 309. : 

35. Bill to enforce vendor’s lien, when conveyance has not been executed. 
In a bill to enforce a vendor’s lien, when no conveyance has been 
executed to the purchaser, and the payment of the purchase- 

money is to be contemporaneous with the execution of a convey- 

ance, the complainant must allege that he is ready, willing and 
able to execute a good and sufficient deed; and if it appears that’ 
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an adversary suit forthe land is then pending and undetermined, 
the bill is prematurely filed. Linn v. McLean, 360. 

36. Bill in nature of specific performance ; inquiry as to title—Though 
the vendor’s bill, in such case, can not be maintained strictly and 
solely for the purpose of enforcing his lien on the land, it may be 
maintained as in the nature of a bill for specific performance, 
under which it is sufficient that he is able to make a good title at 
any time before final decree ; and in granting specific performance, 
and compelling the purchaser to accept a conveyance, the court 
may hold the land bound for the purchase-money, and order a 
sale on default of payment within a reasonable time; vet, the 
sufficiency of the title being denied, and not being conclusively 
established by a single judgment against the adverse claimant 
(Code, § 2969), an inquiry into the title should be first ordered 
~ made, and the court should be satisfied as to its sufficiency. 

. 360. 

37. Appeal from interlocutory decree sustaining demurrer to cross-bill ; 
when does not lie—An appeal does not lie from an interlocutory 
decree sustaining a demurrer to a cross-bill, without an order dis- 
missing it; and such appeal will be dismissed by the court ex 
mero motu, notwithstanding a joinder in error. (Overruling 
Brooks v. Woods, 40 Ala. 537). Barclay v. Spraggins, 357. 

38. Bill for partition by tenant for life ; parties to.--A tenant for life may 
maintain a bill in equity for the partition of lands, and it is the 
better practice to make all the persons having an interest, tenants 
for life and remaindermen, parties to the suit. Gayle v. Johnson. 
395. 

39. Remainderman necessary party.—-If a remainderman is not made a 
party to the suit, his rights are not affected by any decree that 
may be rendered ; and if an infant remainderman Is made a par- 
ty, but is not properly brought before the court, the decree will 
5 ee ra on error, no matter how the question is presented. 

. 395. ‘ 

40. Minors ; how brought before the court -When the complainant is 
the father of an infant defendant, whose mother is dead, service 
of process should be made on her general guardian, if she has any ; 
and if process is served on the person who is averred to be her 
guardian, but the bill is not sworn to, and there is no affidavit of 
the fact that he is such guardian, and no proof of the fact, the in- 
fant is not properly before the court. Jb. 395. 

41. Appearance ; record must show throughout.—Where the defendants 
whe have answered are actually present in court, either in person 
or by their solicitors or guardians ad litem, at the allowance of an 
amendment, they shall be deemed to have notice thereof; but the 
entries of record, made at the time, must show their presence, 
and when they do not, a recitai in a subsequent decree pro con- 
fesso, taken before the register, is not sufficient. Jb. 398. 


CHARGE TO JURY. 


1. General charge; when this court will presume the giving of, patie 
by the evidence.—When the bill of exceptions states that the 
‘* plaintiff introduced his verified account, and, this being all the 
evidence,”’ the court gave a general charge in his favor; this 
court will presume, in the absence of anything to the contrary in 
the record, that the evidence justified the charge. Hyde v. 
Adams, 111. 

2. Attempted fraud in procuring testimony; when properly considered 

to disadvantage of party attempting same.—If a party attempts to 

practice a fraud on the court, by procuring, or assisting to pro- 
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cure, testimony which he knows to be false, this is a circumstance . 
which the jury may properly consider to his disadvantage; but, 
to justify a charge invoking this principle, there must be evidence 
tending to show such procurement of false testimony, and mere 
conflict of testimony as to some of the facts of the case is insuf- 
ficient (Beck v. State, ante, p.1). State v. Vance, 356. 


. Abstract charge ; when reversal worked by.—An abstract charge, 


even though it assert a correct legal proposition, will work a 
reversal if it probably misled the jury. 1b. 356. 


. General charge on evidence ; when apety refused.—A general 


charge on the evidence, in favor of either party, is properly re- 
fused, when there is any conflict in the evidence as to a material 
fact, or evidence from which the jury might draw an inference 
adverse tohim. Tait v. Murphy, 440. 


. Invasion of province of the jury.—A charge which, on the facts 


hypothetically stated, withdraws from the jury the consideration 
of material inferences which they might have drawn, is an inva- 
sion of their province. Dunlap & Steele v. Vandegrift, 424. 

Charges asked; right of party to examine.—A party has the right 
to read and examine written charges requested by the adversary 
party, since an examination may be necessary to enable him to 
determine his own action in reference to them. Ala. G.S. R. R. 
Co. v. Arnold, 600, 


. Reading charges to jury.—When charges asked are given, and so 


marked by the presiding jud , itis a legal right of the pariy to 
read, or have them read aloud to the jury. Jb. 600. 


CODE. 


§§ 2863-76. Salvage proceedings—property adrift. 

§ 3908. Execution issuing on chancery decree. Presley, adm’r, 
v. McLean, 309. 

§§ 3916-18, 3921-2. Appeal from interlocutory appeal. Clark v. 
Spencer, 345. 


. § 3757. Construed. Bergan v. Jeffries, 349. 
. Act adopting the Code; effect of subsequent act incorporated therein. 


By the act adopting the Code of 1876, which was approved Feb- 
ruary 2d, 1877, it was provided, that “‘ no act of the General As- 
sembly passed at the present session shall be repealed or other- 
wise affected by’’ its adoption; and by force of this provision, 
an act passed subsequent to the adoption of the Code, and therein 
incorporated by the codifiers, repeals by implication any other 
provisions relating to the same subject with which it is in irrecon- 
cilable conflict. Harrison v. Jones, 412. 


. §§ 1528-35. Construed. Jb. 412. (Regulating practice of medi- 


cine). 


. § 2126, Construed. General assignment. Warten v. Matthews,429. 
. § 2173. Construed. (Loans of personal property). Butler v. 


Jones, 456, 


. §§ 2641, 4205. Damages; selling liquor to minors. King v. Hen- 


kie, 505. 
2928. Freeholders, where sued. Katzenberg v. Lehman, 512. 
3697. “Unlawful detainer. McDevitt v. Lambert, 536. 
403. Bond of tax-collector. Schuessler v. Dudley, 546. ° 
2908. Abatementofactions. Fearn, Ex’r,v. Ward, Adm’r, 555. 


555, 173. 
2687. Divorce. Wood v. Wood, 254. 
1692. County bridges. Greene Co. v. Eubanks, 204. 
3512. Partition of property. Ballard v. Johns, 32. 


§ 
§ 
§ 2597. Presentation of claims. Fearn, Ex’r, v. Ward, Adm’r, 
§ 
§ 
§ 
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20. 
21. 
22. 
23. 


24. 


25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 


34. 
35. 


36. 
37. 


38. 
39. 
40, 


41. 
42. 
43. 
44. 
45. 








.) 


18, § 4346. Arson in first degree. Sands v. The State, 201. 
19. § 2944. Detinue—separate valuation. Johnson v. McLeod, 433. 


2694. Divorce and alimony. Edwards v. Edwards, 97. 


§§ 2951-4, 2966. Adverse possession. Hairston v. Dobbs, 589, 594. 


§ 
§ 


2531. Final settlements of estates. Dickie v. Dickie, 57. 
3058. Party as witness. Butler v. Jones, 436, 528, 351. 


§§ 2222-3. Satisfying record of mortgage. Steiner & Bro. v. 


§ 


Snow, 45. 
2595. Final settlement of estates. Modawell v. Hudson, 265. 


§§ 3302-3. Levy of execution. Edwards v. Levinshon, 447. 


9 


2711. Wife’s separate estate. Ward v. Johnston, 281. 


§§ 2735-41. Non-age relieved. Cox v. Johnson, 22. 
§§ 2733-4. Husband’s life insured by wife. Fearn v. Ward, 555. 


9 
5 
§ 


2997. Tender of payment. Com. Fire Ins, Co, v, Allen, 571, 
3112. Appeal from justice court. Jones v. Collins, 108. 
3235. Statute of limitations. Napier v. Foster, 379. 


§§ 3440-9. Lien of mechanics, &c. Walker v. Daimwood & Norris, 


245. 


§ 3209. Executions. Gassenheimer v. Molton, 521. 
§§ 1699-1700. Railroads; injuries to property. Ala. G. S. R. R. 


v. MeIlpine, 73. 


§§ 3498-3515. Sale of land by tenant in common. Ballard v. 


OOD HO Or rw a 


Johns, 32. 
3120. Judgment for less than jurisdiction. Morris v. Robinson, 
291. 
3343. Sep. assm’t, trial rightof property. Tai! v. Murphy, 440. 
2199. Trustsinland. Bates v. Kelly, 142. 
2294. Will-witness sign in presence of testator. Moore v. 
Spier, 129. 
2154. Probate of deed. England v. Hatch, 247. 
2238. Dower; quarantine. Reeves v. Brooks, 26. 
3286. Advancestomakecrop. Boyett & Wimberly v. Patton, 476. 
3024. Consolidation of actions. Wilkinson v. Black, 329, 
2928. Householder. Katzenberg v. Lehman,‘512. 


COLLATERAL SECURITY. 


1. Pledge as collateral security; limitation of right to redeem.—By an 


ancient rule of law, as laid down in old text-books and adjudged 
cases, if no time was fixed by the parties themselves for the re- 
demption of a pledge, the pledgor was allowed his life-time with- 
in which to redeem, unless quickened by notice, or through the 
intervention of a court of equity; but the more modern, and the 
better rule, by analogy to that which applies to the redemption 
of mortgages, exacts of him the exercise of reasonable diligence, 
at the risk of being barred of all relief on account of the staleness 
of the demand. Gilmer v. Morris, 78. 


COMMISSIONERS, COURT OF COUNTY. 


1. Power of Court of County Commissioners over public highways.—In 


respect to the public highways, the Court of County Commission- 
ers exercises a quasi legislative authority; and, in the absence 
of statutory provisions, the county is not responsible for the 
manner in which that authority is exercised. 


2. Liability of county for injuries caused by defective bridge.—Under 


statutory provisions (Code, § 1692), where a bridge or causeway 
has been erected by contract with the Court of County Commis- 
sioners the county may protect itself against liabilities for inju- 
ries resulting from a defect in such bridge, by requiring of the 
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contractor a guarantee that it shall continue safe for the passage 
of the public for a stipulated time; but when no guaranty has 
been taken, or the stipulated period has expired, the effect and 
operation of the statute are to devolve on the county the legal 
duty to keep such bridge in repair while it remains part of an 
established public highway, 

3. Same; duty of county with respect to necessary repairs.—The liabil- 
ity of the county having attached by the non-requirement of a ( 
guaranty, or by the expiration of the stipulated period, can not 
be divested by imposing upon the overseer of the public road the 
duty to keep such bridge in proper repair. See Stanfill v. Court 
of County Rev. Dallas County, 287, 


COMMON CARRIER. 


1. Consignee allowed reasonuble time to remove freight; when railroad 
company liable only as warehousemen.—A consignee is allowed a 
reasonable time to remove goods after arrival at point of destina- 
tion, and until expiration of such time the liability of the com- 
pany, as a carrier, continues ; but, on the failure of the consignee 
to remove them in a reasonable time, the railroad company is re- 
sponsible thereafter, only as a warehouseman. Louisville & 
Nashville R. R. Co. v. Oden, 38. 

2. What stipulation in bill of lading unreasonable.—A stipulation in a 
bill of iolieg that the railroad company shall be liable only as a 
warehouseman, after the arrival of the freight at point of desti- 
nation, and that the consignee shall receive and take it away as 
soon as it is ready for delivery, without providing for notice to the 
7 see when it is so ready for him, is unjust and unreasonable. 

. 38. 





3. Carrier’s common-law liability may be limited by special contract. 
A provision in the bill of lading exempting the railroad company 
from loss or damage “‘ by fire or other casualty, while in transit, 
or in depots, or places of transhipment,’’ to goods shipped, will be 
sustained, except as against losses resulting from a want of skill, 
or from the negligence of the agents or employees of the com- 
pany. Jb. 38, 

4, Liability for goods lost, limited to value at place of shipment, just and 
reasonable.—A stipulation in the contract of shipment by the rail- 
road company, that in the event of the loss or damage to goods 
the company will only be responsible for their value at the place 
and time of shipment, is just and reasonable. Jb. 38. 

5. When carrier may maintain detinue.—If the carrier, through mis- 
take, or by the fraudulent representations of a third person, 
wrongfully delivers the goods toa person who has no right to 
them, he may maintain an action of detinue or trover for them, 
against the person so receiving them, or any other person to whom 
he may deliver them. Young v. E. Ala. R’way Co. 


CONSTITUTIONAL LAW. 


1. Constitutional provisions regulating the taking of private property 

for public use by corporations.—Under constitutional provisions 
formerly of force in Alabama, private property could not ‘‘ be 
taken or applied for public use’? by municipal corporations, 
without making just compensation ; and this excluded a liability 
for consequential injuries, when there was no appropriation of the 
property itself. But the constitutional provision now of force 
(Art. XIV, § 7) requires corporations, invested with the power of 
taking private property for public use, to ‘“‘ make just compensa- 
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tion for the property taken, injured or destroyed by the con- 
struction or enlargement of its works, highways, or improve- 
ments ;’’ and this new provision should be liberally construed in 
favorof the citizen. City Council of Montgomery v. Townsend, 480. 


See West. Union Tel. Co. v. State Board of Assessment, 273. 





CONTRACTS. 


1. Option to purchase; when contract of sale is complete-—When one 
party offers to sell, and allows the other twelve months within 
which to elect whether he will purchase; if the latter elects to 
purchase within the given time, and gives notice of his election, 
the contract then becomes mutually obligatory, and a court of 
equity will decree specific performance in favor of either against 
the other; but, if the acceptance is conditional, or introduces an 
alteration or modification of the original proposal, the contract is 
not complete until the other party has signified his assent to the 
change. Linn v. McLean, 360. 

2. Negotiations through the mails.—When the parties reside in differ- 
ent places, and conduct their negotiations through the mails, an 
offer or acceptance can not be retracted after it has been posted ; 
and where the vendor and the attorney of the non-resident pur- 
chaser, through whom the negotiations were conducted, were in 
the same city negotiating in person, a letter posted by the attor- 
ney on the last day allowed for an election, declaring his accep- 
tance, binds his client from the time it is posted, although it may 
not bind the other party until received. /b. 360. 

3. Revocation of acceptance.—A subsequent interview between the 
parties, on the day the letter was posted, can not be considered 
a revocation of the acceptance therein expressed, when the sub- 

ject of the interview was a pending adverse suit for the land, and 
no allusion was made to the letter by either party. Jb 360. 

Execution of conveyance and payment of purchase-money.—A pur- 
chaser is not bound to accept a conveyance, the covenants of 
which are broken eo instanti on its execution; nor will he be 
compelled to accept a deed from his vendor, when an adverse 
claim to the land has been asserted, and the suit is still pending 
and undetermined. Jb, 360. 

Executory contract—what not an abandonment of right to damages. 
Under an executory contract of sale, the option being reserved to 
the purchaser, when the first installment of purchase-money falls 
due, to treat the contract as a lease, pay rent for the year, and 
restore the possession of the premises in as good condition as 
when received ; the acceptance of rent and the possession by the 
vendor is not an abandonment of his claim to damages on account 
of the failure to restore the premises in as good condition as 
when received. Dicks v. Belsher, 369. 

6. When plea may be struck from file—When a plea is substantially 
defective, it may be struck from the files on motion, without put- 
ting the plaintiff to his demurrer. Jb. 369. 

. Option to purchase; when contract of sale is complete-—When one 
party offers to sell, and allows the other twelve months within 
which to elect whether he will purchase; if the latter elects to 
purchase within the given time, and gives notice of his election, 
the contract then becomes mutually obligatory, and a court of 
equity will decree specific performanee in favor of either against 
the other; but, if the acceptance is conditional, or introduces an 
alteration or modification of the original proposal, the contract is 


41 


> 


~ 
. 


“J 











642 


CONTRACTS—Continued. 


not complete until the other party has signified his assent to the 
change. Linn v. McLean, 360. 

8. Oral stipulation; when admissible.—While a written contract can 
not be cotnradicted or varied by parol evidence, it is permissible 
where the writing does not purport to set out the entire contract, 
to show by parol other stipulations not inconsistent with those 
expressed. Powell et al. v. Thompson, 51. 

9. Written agreement not extended by parol.—A tenant having given 
his note or written obligation for the rent, specifying a certain 
number of bales of cotton, it is not permissible to show by parol 


- he also agreed to deliver a certain quantity of cotton seed. 
. ol, 


CORPORATIONS. 


INDEX. 

















































(a). MuwNICcIPAL. 


1. Taking private property for public use.—The State itself can not, in 
the exercise of the right of eminent domain, take private proper- 
ty for public uses, without a regular judgment of condemnation 
in &@ proper judicial proceeding, first making payment of just com- 
pensation to the owner; nor can a municipal corporation dedi- 
cate private property to public use, by a mere ordinance so de- 
os, without the owner’s acquiescence or consent. Smith v. 

nge, 283. 

2. Dedication of street in city or town.—A dedication of land fora street, 
in an incorporated city or town, must precede an acceptance by 
the corporate authorities ; and a dedication will not be presumed 
from mere user for any period short of twenty years, when unac- 
companied by any act on the part of the owner clearly showing 

is acquiescence ; nor even after the expiration of twenty years 
i" When itis shown that the owner, during that period, contested 
Or constantly interrupted the user. Jb. 283. 

3. Constitutional provisions regulating the taking of private property for 
public use by corporations.—Under constitutional provisions for- 
merly of force in.Alabama, private property could not ‘‘be taken 
orapplied for public use’’ by municipal corporations, without 
making just compensation ; and this excluded a liability for con- 
sequential injuries, when there was no appropriation of the prop- 
erty itself. But the constitutional provision now in force (Art. 
XIV, § 7) requires corporations, invested with the power of taking 
private property for public use, to ‘‘make just compensation for 
the property taken, injured or destroyed by the construction or 
enlargement of its works, highways, or improvements ;’’ and this 
new provision should be liberally construed in favor of the citi- 
zen. City Council of Montgomery v. Townsend, 489. 

4. Same; grading, construction or enlarging of streets and sidewalks. 
Under this constitutional provision, while compensation is re- 
quired for property taken, injured or destroyed in the exercise of 
the right of cainont domain by a public corporation, the liability 
is limited to injuries, caused ‘‘ by the construction or enlarge- 
ment of its works,” etc. ; and this neither restricts the liability 
to the original taking and opening of a street, leaving the corpor- 
ation at liberty to make subsequent changes by grading at its own 
will and caprice, nor does it impose a liability for additional com- 
pensation on every subsequent change by grading or otherwise. 
Ordinary and reasonable changes and improvements, due to the 
natural formation of the surface, or to a safe and convenient way 
(including sidewalks), are presumed to have been contemplated 
by the parties at the time of the original taking or dedication, ai.d 
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compensation can not afterwards be claimed for injuries resulting 
therefrom ; but a material change in the street (which also in- 
cludes the sidewalks), caused by a contingency which could not 
have been reasonably and fairly foreseen, or made merely be- 
cause the corporate authorities may judge that the public con- 
venience would be thereby increased, or the general appearance 
of the streets improved, if injury is thereby caused to the adjoin- 
ing premises, is a new injury, for which compensation may be 
claimed. Jb. 489, 

5. Same; question for court or jury.—Whether the cutting down of 
the sidewalk adjacent to plaintiff’s lot, to the level of the street 
below (about fifteen feet), was a construction of the highway with- 
in the meaning of the constitutional provision, was a mixed ques- 
tion of law and fact; and the court erred in instructing them that 
the plaintiff was entitled to recover, if his property was injured, 
wen regard to the circumstances or character of the alteration. 

h. 489. 

. Same; measure of damages.—If the plaintiff is entitled to recover 
compensation for the injury to his property, the measure of his 
damages is the difference in the market value of his lot before and 
after the sidewalk was cut down; and neither the falling of his 
brick wall, nor the apprehended undermining of his house by 
a rains can be considered in estimating the damages. 

». 489. 

. Power of Court of County Commissioners over public highways.—In 
respect to the public highways, the Court of County Commission- 
ers exercises a quasi legislative authority ; and in the absence of 
statutory provisions, the county is not responsible for the manner 
in which that authority is exercised. Greene Co. v. Eubanks, 
204. 

8. Liability of county for injuries caused by defective bridge—Under 
statutory provisions (Code, § 1692), where a bridge or causeway 
has been erected by contract with the Court of County Commis- 
sioners the county may protect itself against liability for injuries 
resulting from a defect in such bridge, by requiring of the con- 
tractor a guaranty that it shall continue safe for the passage of the 
public for a stipulated time; but when no guaranty has been 
tuken, or the stipulated period has expired, the effect and opera- 
tion of the statute are to devolve on the county the legal duty to 
keep such bridge in repair while it remains part of an established 
public highway. Jb 204. 

9. Same ; duty of county with respect to necessary repairs.—The liabil- 
ity of the county having attached by the non-requirement of a 
guaranty, or by the expiration of the stipulated period, can not 
be divested by imposing upon the overseer of the public road the 
duty to keep such bridge in proper repair. Jb. 204. 

10. Constitutionality of laws abolishing city of Mobile and creating port 
of Mobile ; by whom questioned.—The constitutionality of the leg- 
islation abolishing the city of Mobile as a municipal corporation, 
and creating the port of Mobile its successor (Sess. Acts 1878-79, 
pp. 381-92; Jb. 1880-81, pp. 329-32), can not be assailed by a 

erson who does not show that his rights or remedies as a cred- 
itor of the old corporation are thereby destroyed or impaired, or 
that he is otherwise in a position to be injured. Smith v. Inge, 283. 

11. Validity of municipal ordinance prohibiting importation or sale of 
second-hand clothing, bedding, &c.—Power conferred on a munici- 
pal corporation, by its charter, ‘‘to pass and enforce all ordi- 
nances deemed necessary or proper to prevent the introduction 
of infectious or contagious diseases, and to preserve the health of 

the inhabitants,’’ does not confer authority to enact an ordinance 
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making it unlawful for any person ‘‘to import, sell, or otherwise 
deal in second-hand or cast-off garments, blankets, bedding or 
bed-cloths,’’ with a proviso excepting the sale of such articles 
when not imported, or which have not been used by persons hav- 
ing infectious diseases. Town of Greensboro v. Ehrenreich, 580 


COSTS. 


1, Security for costs; overruling of motion to dismiss suit for want of; 
when revisable.—In an action brought by a corporation, or a non- 
resident, the overruling of a motion to dismiss the suit, on ac- 
count of a failure to give security for the costs, is not revisable 
on error or appeal, unless reserved by bill of exceptions. Hyde 
v. Adams, 111. 

2. Costs improperly charged against estate.—Costs and expenses in- 
curred in propounding and establishing the probate of a will, by 
a person who is not therein named as executor, and upon whom 
is cast no legal or moral duty to establish the will, are nota 
proper charge against the estate; and when such costs and ex- 
penses are incurred'by one of the distributees, by agreement 
with the others, and letters of administration are granted to him, 
the adjustment of the matter between them, according to the 
agreement, is not within the jurisdiction of the Probate Court on 
the settlement of the administrator’s accounts. Gayle v. John- 
son, 388. 

3. Costs taxed in favor of successful joint defendant.—In a judgment 
in favor of one joint defendant and against another, a recital that 
the successfui defendant ‘‘ go hence and recover of the plaintiff 
his costs in this behalf expended,’’ means that he recover that 
part of the costs which he himself had incurred. Morris v. Rob- 
inson, 291. 

4. Judgment for costs, on joint conviction of two or more defendants. 
When two or more persons are jointly indicted for a felony, 
jointly tried and convicted, whethér a joint judgment is rendered 
against all, or a separate judgment against each, each is liable 
for the entire costs; though but one payment can be enforced, 
and, in the event of unequal payments, contribution may be re- 
covered as between themselves. Dawson v. Sayre, 444. 

5. Same; apportionment of costs.—In joint prosecutions, there may be 
cases in which the court should not tax the entire costs against 
the defendants who are convicted, including the costs of wit- 
nesses for those who are acquitted; but, when all are convicted, 
and the whole costs are adjudged against each, the clerk has no 
authority to apportion the costs among them, thereby reducing 
the amount in each case to less than $150, and require the presi- 
dent of the board of inspectors of convicts to deliver his certified 
statement of the costs to the contractor to whom the convict is 
assigned and delivered, and who is required to pay to the clerk 
the full amount of the costs so certified, not exceeding $150 in 
one case. Ib. 444. 


COUNTIES. 


1, Counties, though bodies corporate under the statute aré, more 
strictly speaking, political or civil divisions—governmental or 
auxiliary agencies—and the powers conferred on them are dele- 
gated for the purposes of civil and political organization, and 
can not be said to be violative of the maxim that legislative 

powers can not be delegated. Stanjill v. Court of Rev. Dallas 

Co., 287. 
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Title to lands descends to heirs and vests in them immediately upon 
the death of the person who is seized and possessed of a heritable 
estate therein.—On the death of a person who is seized and pos- 
sessed of a heritable estate in lands, the title at once descends 
and vests in his heirs or devisees, subject to the widow’s rights 
of homestead and quarantine, and to the exercise by the admin- 
istrator of the statutory powers conferred on him; and with the 
title the right of possession passes, and the right to the rents 
and profits accruing until they are intercepted by the adminis- 
trator; nor can the administrator hold them responsible for the 
rents and profits thus received. Gayle v. Johnson, 388. 


. Receiver holds for benefit of parties.—A receiver, in a chancery suit, 


holds for the benefit of the parties pending the suit, and, on its 
termination, for the benefit of the party who is ascertained to be 
entitled to the fund or property; and while the rights of a 
stranger, intervening pro interesse suo, will be protected, they can 
not be enlarged by reason of the receivership. Jb. 388. 

When receiver’s possession is that of heirs.—A receiver of the rents 
and profits of real estate being appointed, pending a suit between 
the heirs at law and the surviving husband of the decedent, to 
which the administrator was not a party; on the termination of 
the suit in favor of the heirs, the possession of the receiver is 
their possession, and the rents and profits received by him can 
_ be claimed by an administrator subsequently appointed. 

b. 388. 


. Sale of decedent’s lands for distribution; when title of heirs is de- 


vested.—When a decedent’s lands are sold for distribution, under 
an order and decree of the Probate Court, the title of the heirs 
is not devested until the purchase-money has been paid in full. 
Gardner v. Kelso, 497. 

Application to judge of probate to quash election proceedings.—If an 
orde: for an election is void on its face, and the appellee has suf- 
ficient interest, the application, in fhe first instance, is properly 
made to the judge of probate to quash the proceedings. Miller 
v. Jones, 89. 


}. The proceedings to obtain an election under the act approved December 


llth, 1884, create a new, limited and special jurisdiction, not 
covered by the grant of general jurisdiction to the probate courts, 
and not previously exercised by the judge, requiring for its exer- 
cise that the preliminary and essential facts be affirmatively 
stated. Jb. 89. 

‘‘An Act to ‘regulate’ the sale, giving away or otherwise disposing of 
spirituous liquors,’’ does not confer the power to prohibit the sale 
thevest; and where the body of the act provides as well for its 
prohibition as for the regulation of the sale, and the title expresses 
only that the act is to regulate the sale, giving away, &c., of spir- 
ituous liquors, such act is violative of the constitutional require- 
ment that, ‘‘ Each law shall contain but one subject, which shall 
be clearly expressed in its title.’’ Jb. 89. 


. Bill seeking to correct errors of law and fact in probate decree; when 


presumption can not be indulged against regularity of decree. 
When the bill seeks to correct errors of law and fact in a probate 
decree, rendered on the settlement of an administrator’s accounts, 
which is not set out, nor any errors or defects specified, but 
which is designated as ‘‘ what purports to be a final settlement,”’ 
no presumption can be indulged against the regularity of the 
decree ; and the general averment that there had never been any 
final settlement, in the absence of facts supporting the averment, 
is not sufficient, being the mere statement of a legal conclusion, 
Watts v. Frazer, 186, 



























































646 





17. 


18. 


INDEX. 


COURT OF PROBATE—Continued. 


9. Judgment or decree against minor represented by guardian ad litem. 


A minor, when represented by a guardian ad litem, is as much 
bound by a judgment or decree as an adult; and an averment of 
the complainant’s infancy at the rendition of a decree on the 
settlement of an administrator’s accounts, without an additional 
averment that he was not represented by guardian ad litem, 
shows no equitable ground for relief against it. Jh. 186. 


10. Jurisdiction of Probate Court to order sale of decedent’s lands; when 


proceedings can not be collaterally impeached.—The Probate Court 
acquires jurisdiction to order a sale of a decedent’s lands, on the 
filing of a petition by a proper person, setting forth a statutory 
ground of sale; and when the jurisdiction has thus attached, the 
proceedings can not be collaterally impeached on account of 
mere irregularities or errors. Jb. 186. 


11. Requisites of application.—In an application for the sale of property 


for division or distribution among several tenants in common 
(Code, §§ 3498, 3515), the petition must set forth the names and 
residences of all the parties interested in the property, and this 
statutory requirement, which is jurisdictional, includes the petie 
tioner.—Ballard v. Johns, 32. 


12. Same; death of co-tenant.—If the petition shows that one of the 


tenants in common has died, it must show to whom his interest 
has descended, or in whom it has become vested, and such per- 
sons must be made parties.—Jb. 32. 


13. Administrator ad litem for deceased co-tenant.—I{ it appears that 


the deceased tenant owed debts at the time of his death, the 
court should appoint an administrator ad litem to protect the in- 
terest of creditors.—Jb. 32. 


14. False claim does not oust jurisdiction.—Although a partition or sale 


can not be decreed by the Probate Court, where an adverse 
claim or title is asserted (Code, § 3512), yet the jurisdiction of the 
court will not be ousted by a false assertion of an adverse claim 
by one of the defendants.—Jh. 32. 


15. Surviving husband necessary party.—The surviving husband of a 


deceased tenant in common is a proper and necessary party to 
proceedings for partition.—Jb. 32. 


PrRoBATE OF WILL. 


16. Misjoinder; when objection to, waived.—When the probate of a will 


is contested by one of the testator’s children, who is a married 
woman, if it is improper to join her husband with her as a con- 
testant, the misjoinder is waived by joining issue and going to 
trial on the merits, and is not available on motion in arrest of 
judgment.—Blake et al. v. Harlan et al, 37. 

Application to judge of probate to quash election proceedings.—It. 
an order for anelection 1s void on its face, and the appellee has 
sufficient interest, the application, in the first instance, is prop- 
erly made to the judge of probate to quash the proceedings. 
Miller v. Jones, 89. 

What shall be certified to Circuit Court.—-To enable the Circuit 
Court to act intelligently, it is necessary to certify to that court 
the whole matter on which the action of the judge of prohate was 
invoked, so that the Circuit Court could determine, upon an in- 
spection of the record, whether the judge of probate had jurisdic- 
- to order the election and fix the time for holding the same. 

. 89. 


19. Jurisdiction of Probate Court to order sale of decedent’s lands; when 


proceedings can not be collaterally impeached.—The Probate Court 
acquires jurisdiction to order a sale of a decedent’s lands, én the 
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filing of a petition by a proper person, setting forth a statutory 
ground of sale; and when the jurisdiction has thus attached, the 
proceedings can not be collaterally impeached on account of mere 
irregularities or errors.— Watts v. Frazer, 186. 

20. Same; when order of sale void and the sale a nullity.—If the juris- 
diction of the court never attached, the order of sale is void, and 
the sale a nullity ; and the remedy at law to recover the land be- 
ing plain and adequate, the heirs can not come into equity to set 
aside the sale.—Jb. 

21. Sale of lands by decree under probate court.—-When land is sold b 
a guardian, under a probate decree, the sale is not complete until 
confirmation, and the title does not pass until the purchase-money 
is paid.—East v. East, 199, ; 

22. Final settlement of guardian’s accounts; when probate court has not 
jurisdiction.—The probate Court has no jurisdiction to make a 
final settlement of a guardian’s accounts during the minority of 
the ward, and while the legal relation between them still exists. 
Glass v. Glass, 241. 

23. Same; (this case).—Where the record shows that the guardian’s 
accounts for final settlement were filed on the 14th November, 
and his resignation filed on the 14th January afterwards, on 
which day also a final settlement of his accounts was made with 
the court, the settlement is void, and can not be supported on the 
principle of retrospective relation.—Jb. 241. 

24. Decree of insolvency; when not conclusive on heirs and distributees. 
A decree of the Probate Court declaring an estate insolvent, and 
subsequent proceedings based on that decree, rendered and had 
prior to the enactment of the statute, approved December 4, 1878 
(Sess. Acts. 1875-9, p. 69), are not conclusive on the heirs and 
distributees, legatees and devisees, who were not parties, and 
had no right to file objections to claims, nor to contest the ad- 
ministrator’s accounts.—MecMillan v. Rushing, 402. 





CRIMINAL LAW. 


1. Attempted fraud in procuring testimony; when properly considered to 
disadvantage of party attempting same.—If a party attempts to 
practice afraud on the court, by procuring or assisting to procure 
testimony which he knows to be false, or resorting to any other 
artifice p Be tanee: to deceive or mislead, this is a circumstance 
which the jury may properly consider to his disadvantage ; but, 
to justify a charge invoking this principle, there must he some- 
thing more than a mere contradiction between the defendant’s 
own testimony and the testimony of the witnesses against him. 
Beck v. The State, 1. 

2. Abstract charge; when reversal worked by.—An abstract charge, 
even though it asserts a correct legal proposition, will work a 
reversal, when it may have misled the jury.—Jb. 1. 

3. Trial by impartial jury.—The purpose of the statutory provisions 
for drawing, summoning and empanelling jurors for the trial of 
persons indicted for capital felonies, is to secure a trial by an 
impartial jury.—Evans v. The State, 4. 

4. From whom jury is selected.—It is the right of the defendant to 
have a jury selected from all the persons summoned as special 
and regular jurors who are in attendance and competent, only 
subject to any contingency and necessity that may arise from the 
operation of the statutory provisions, but where the same persons 
are drawn and summoned for the trial of two defendants indicted 
for separate capital felonies, to be tried on the same day, should 

one or more of them be engaged in the consideration of the case 
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of one of the accused, while a jury is being selected for the trial 
of the other, the necessity in such case is created by the act of 
the court, andis in violation of the requirements of § 4874 of the 
Code.—Ib. 4. 

5. Robbery; what constitutes.—Snatching a thing from the hands of 
another, accompanied with violence, or threats creating appre- 
hensions of bodily harm, or resistance however slight, constitutes 
robbery. Jb. 4. . 

6. Arrest by town marshal for breach or attempted breach of peace; 

prisoner has no right to select officer before whom he will be tried. 
A person arrested by a town marshal, for a breach or attempted 
breach of the peace committed in his presence, has no right to 
select the officer before whom he will be tried, nor can he object 
to being brought to trial before the mayor or intendant of the , 
town.—Hayes v. Mitchell, 183. 

- Actual breach of the peace not necessary to justify arrest by marshal; 
may act on appearances, and arrest to prevent threatened breach. 
In the performance of his duty to prevent threatened breaches 
of the peace, a town marshal, or other municipal police officer, 
may act on the reasonable appearance of things, and make ar- 
rests before an actual breach of the peace is committed; and he 
may justify on the ground of such reasonable apprehension of 
violence, when sued for the arrest.—Jh. 183. 

Jurisdiction of justice of the peace under statute against cruelty to 
animals.—Justices of the peace have not final jurisdiction of of- 
fenses committed in violation of the statute against ‘‘cruelty to 
animals,’ (approved, February 23, 1883,—Sess. Acts 187— 
amended, February 17, 1885,—Sess. Acts 159,) there being noth- 
ing in either statute which confers such jurisdiction. Horton v. 
The State, 8. 

. Finding of the court upon testimony, not reviewed on appeal.—In a 
rosecution for a misdemeanor, before the County Court, the case 
eing submitted to the decision of the court without the interven- 

tion of a jury, its finding on the facts can not be reviewed, or re- 
vised, by this court, on appeal. Knowles v. The State, 9. 


~I 


a 


v—) 


ReEtTAILiNG Sprrituovus Liquors. 


10. Whether liquor sold, was intoxicating may be shown by its effects on 
those using it.—In a prosecution for selling intoxicating liquof, in 
violation of a local prohibitory law, a witness for the prosecution 
having testified, that the liquor, or beverage sold by the defend- 
ant produced on him effects similar to those produced by whisky, 
it is competent for the defendant to prove by other witnesses who 
had drunk it, that it had no intoxicating effect onthem. Jb. 9. 


ARSON. 


11. Indictment for arson ; sufficiency of.—An indictment for arson as de- 
fined by section 4346 of the Code of 1876, and which substantially 
pursues the form (No. 34, p. 995 of the Code), charges the offense 
of arson in the first degree with sufficient certainty. Sands et al. 
v. The State, 201. : 

12. Same ; sufficincy of averment of ownership of building burned.—The 

description in the indictment of the property burned, as ‘‘the jail 

of Wilcox county,’’ is a sufficient averment of ownership, the 
courts judicially knowing that the county jails in this State are 
the property of the several counties in which they are located, 

and that each county in the State is a body corporate. Jb. 201. 
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CRIMINAL LAW—Continued. 
MAuicious PRosEcUTION. 


13. Conduct and language of prosecutor connected with arrest ; when ad- 
missible as tending to establish malice.—In an action for a malicious 
prosecution, it is competent for the plaintiff to show any acts, 

. conduct or words of the defendant on the day of the plaintiff’s ar- 
rest, and while he was in custody, tending to establish malice or 
other improper motive inthe prosecution, or a purpose to vex or 
oppress the plaintiff; but, the defendant not being liable for any 
acts or declarations of the sheriff, beyond the usual and proper 
mode of executing the process, unless he instigated, authorized 
or participated in them, the declarations of the sheriff to the 
plaintiff, not made in the presence of the defendant, are not com- 
petent evidence for the plaintiff. Motes v Bates, 382. 

14. Impeachment of witness ; limitation of inquiring into character.—In 
impeaching a witness, the inquiry is not limited to his general 
character for truth, but may be extended to bis character general- 
ly. Ib. 382. 

15. Advice of counsel; when constituting adefense.—To make the advice 
of counsel a defense to such sction, it is not necessary that the 
prosecutor should have made a full and fair disclosure of all the 
facts in the case, but only of all the facts known to him, or which 
he could have ascertained by reasonable diligence. Jb. 382. 

16. Parol license to pass through lessor’s lands ; when revocable.—When 
a rented field is accessible by a public road, permission to use a 
shorter pathway through the lessor’s other lands will not be im- 
plied from its greater convenience ; and its use without objection 
is no more than a parol license, which is revocable at pleasure ; 
but, if the use of the pathway was part of the contract, or was held 
out as an inducement to the contract, the lessor would be es- 
topped from prohibiting its rightful use by the lessee or his ser- 
vants. Jb. 382. 

17. Indictment not evidence of probable cause.—The finding of an in- 
dictment by a grand jury is not prima facie evidence of probable 
cause. Ib. 382. 


RospBeEryY. 


18 


Robbery ; what constitutes.—Snatching a thing from the hands of 
another, accompanied with violence, or threats creating appre- 
hensions of bodily harm, or resistance however slight, constitutes 
robbery. _ Evans v. The State, 4. 

JURORS AND JURY. 

19. Trial by impartial jury.—The purpose of the statutory provisions 
for drawing, summoning and empanelling jurors for the trial of 
persons indicted for capital felonies, is to secure a trial by an im- 

artial jury. Evansv. The State, 4. 

20. From whom jury is to be selected.—It is the right of the defendant to 
have a jury selected from all the persons summoned as special 
and regular jurors who are in attendance and competent, only 
subject to any contingency and necessity that may arise from the 
operation of the statutory provisions, but where the same persons 
are drawn and summoned for the trial of two defendants indicted 
for separate capital felonies, to be tried on the same dey, should 
one or more of them be engaged in the consideration of the case 
of one of the accused, while a jury is being selected for the trial of 
the other, the necessity in oc case is created by the act of the 
court, and is in violation of the requirements of § 4874 of the Code. 

Ib. 4. 
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CUSTOM. 


1. Custom; when can not alter written agreement.—The landlord, suing 
in case for the conversion of his tenant’s crop, whereby his stat- 
utory lien was lost, can not be allowed to “‘ prove that it was a 
rule or custom he had made on his plantation that he should 
have all the cotton seed raised on the land by his tenants ;’’ 
because one man can not establish a custom, and because such 
evidence contradicts the terms of the note for rent., which 
specified that a certain number of bales of cotton should be 
delivered as rent. Powell et al. v. Thompson, 5/. 


DAMAGES. 


1. Breaches must be alleged in complaint.—The plaintiff having agreed 
and undertaken, for a specified price, to unload for defendant 
certain cars laden with fime rock ‘‘ at such times and places as 
may be ordered by defendant,’’ an action does not lie to recover 
the stipulated compensation, unless the service was ordered or 
directed by defendant, or was performed by his authority, ex- 
press or implied; and the fact that it was so done must be alleged 
in the complaint. Flouss & Kennedy v. The Eureka Co., 30. 

. In action for damages, employee need not aver that employer had rea- 
sonable time after notice to repair.—In an action to recover dam- 
ages on account of injuries afterwards sustained, it is not neces- 
sary to aver in the complaint that the employer had had reason- 
able time to remedy the defect after the notice was given. Wood- 
ward Iron Co. v. Jones, 123. 

3. Same; measure of damages.—lIf the plaintiff is entitled to recover 
compensation for the injury to his property, the measure of his 
damages is the difference in the market value of his lot before 
and after the sidewalk was cut down; and neither the falling of 
his brick wall, nor the apprehended undermining of his house by 
subsequent rains can be considered in estimating the damages. 
City Council of Montgomery v. Townsend, 489, 


to 


> 


See ATTACHMENT Bonps, ADMINISTRATORS AND EXEcuTORS. 


5. When action lies generally ; contributory negligence as defense.—The 
statute which gives an action for damages to the personal repre- 
rentative of a deceased person, whose death was ‘‘ caused by the 
wrongful act or omission of another,’’ is limited to cases in 
which the deceased person himself, if death had not ensued, 
might have maintained an action for the same act or omission 
(Code, § 2641); and since contributory negligence on the part 
of the deceased would have been a complete defense to an 
action by him, it is equally a defense to an action by his personal 
representative. King v. Henkie, 505, 

6. Measure of damages.—In an action against a sheriff and his sure- 
ties, for levying ar attachment against a third person on plaintiff’s 
goods, there being no aggravating circumstances, the measure 
of damages is the value of the goods at the time they were taken, 
with interest to the day of the trial. Eilis v. Allen, Bush & West, 
5165. 


DEEDS. 
See PLEADINGS AND PRACTICE, 3. 
1. Defective probate of deed; when certified copy not evidence.—When a 


deed has been recorded within twelve months from its date but 
the certificate of probate or acknowledgment is substantially de- 
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10. 


11. 
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fective (Code, § 2154), a certified copy is not admissible as evi- 
dence without further proof, England v. Hatch, 247. 


2. Conveyance recorded more than twenty years — to have been 


properly probated.—Under the rule laid down in Hutchings v. 
White, 40 Ala. 253, if the deed has been recorded in the proper 
office for more than twenty years, the presumption will be in- 
dulged that its execution was legally proved or acknowledged ; 
but the court is unwilling to extend the rule to deeds which have 
not been recorded twenty years. Jb. 247. 
Destruction of deed.—The destruction of a deed does nol work a 
divestiture of the grantee’s title. Stapp v. Wilkinsoa, 47. 
Conveyance of lands executed by husband and wife jointly amd at- 
tested by iwo witnesses; when sufficient to convey wife’s snterest.—A 
tested by two witnesses,is sufficent to convey whatever interest 
the wife has, unless the consideration was the payment of the 
husband’s debt; and the payment of part of the consideration 
in cash, and the balance in extinguishment of a prior vendor’s 
lien, is sufficient to uphold it asasale. Reynolds v, Caldwell, 232. 


. Conveyance of homestead by married man without signture and as- 


sent of wife.—An absolute conveyance of his homestead by a mar- 
ried man, without the voluntary signature and assent his wife, 
is a nullity, and an executory agreement to convey is equally 
null and inoperative. Striplin & Co. v. Cooper & Son, 256. 

(“Rule in Shelley’s Case’’ applied—Right of heirs to sue).—The 
**Rule in Shelley’s Case,’’ as at common law, prevailed in this 
State until the 17th January, 1853, when the Code of 1852 became 
operative ; and deeds and wills which took effect before that date, 
are governed by it. McQueen v. Logan, et al. 304. 


. Same; A deed, executed in 1841, by which lands were conveyed 


to a trustee, ‘‘for the purpose of providing a permanent domicile 
and home for the said Jane C. M.,’’ a married woman, ‘‘and such 
family as she may have, for their use and benefit during her 
natural life, and at her death to descend to and be equally 
divided among and between her heirs’’, under the operation of 
the rule in Shelley’s Case, vested the entire estate in Mrs. M.; 
and if her children took any present interest, as members of ‘‘the 
family,’’ their right to sue for it was not postponed until her 
death. Jb. 


. It is error to admit oral testimony of the intention with which a 


deed is executed. Morris v. Robinson, 291. 

Unrecorded absolute conveyance, intended only as security for loan; 
validity as against creditors.—A conveyance absolute in form, but 
intended only as a security for a loan, as shown by a bond with 
condition to convey on payment of the debt, the papers not be- 
ing recorded, and no change of possession being shown, is con- 
structively fraudulent as against existing creditors; but, as 
against subsequent creditors, a fraudulent intent, or actual fraud, 
must be shown. Tryon et al, v. Flournoy & Epping, 321. 

Same; ignorance of law, as excuse for failure to record; concealment 
of contents of deed.—If the creditor, being a resident of Georgia, 
was ignorant of the fact that the laws of Alabama required reg- 
istration of such conveyance and defeasance, and for this reason 
failed to have it recorded until after the lapse of nine or ten 
months, this would be sufficient to rebut any fraudulent intent 
on his part; nor can he be charged with a fraudulent intent, 
because the debtor, when acknowledging the conveyance, at- 
tempted to conceal its contents. Jb. 321. 

Secondary evidence of lost deed.—As to the alleged deed from 
Cothran & Elliott to Cadow, the court holds, as on the former 


’ 
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appeal (78 Ala. 150), that the proof of its existence and destruc- 
tion was sufficient to let in secondary evidence of its execution 
and contents. Elliott v Dyche et als, 376. 

12. Proof of deed executed in another State.—As to a deed executed in 
Georgia, the presumption is that the subscribing witnesses also 
resided there; and it is not necessary to produce them, nor to 
account for their absence, before adducing secondary evidence 
of its execution. Jhb. 376. 

13. What not statement of opinion —When a witnesses testifies to the 
existence and subsequent destruction of a deed which he has 
seen and read, and further states, “‘The paper writing now 
shown me is, I verily believe, a true copy of said deed,’’ this is 
not the statement of a mere opinion, and does not render his 
testimony inadmissible. Jb. 370. 


DETINUE. 
See Raney v. Raney, 157. 


1. Assessing separate value of articles sued for.—In an action for the 
recovery of personal property in specie, the articles sued for be- 
ing described in the complaint as ‘‘one lot of staves and saw-logs,”’ 
a verdict for the plantiff should assess the value of the staves and 
logs separately (Code, § 2944); and if only their aggregate value 
is assessed, a judgment following the verdict is erroneous. John- 
sonv. McLeod, Adm’r, 483. 

2. Assessing separate value of articles levied on,—On the trial of a stat- 
utory claim suit for four yokes of oxen and two carts, verdict and 
judgment being rendered for the plaintiff in execution [Code, § 
3343], the value of each article must be assessed separately, and 
it is error to assess a gross sum as the aggregate value. Tait v. 
Murphy, 440. 

3. Felling and conversion of timber by trespasser upon land; when 
owner may maintain trover or detinue.—When a trespasser enters 
upon land, fells timber, and converts it to his own use, the owner 
may maintain trover forthe conversion, or detinue for the proper- 
ty, if it can be identified, notwithstanding any change in its form; 
but this principle does not apply to timber cut by an adverse pos- 
sessor. Street v. Nelson, 230, 


DIVORCE. 
See CHANCERY PLEADING AND Practice, 1, 2, 19. 


1. Chancellor’s conclusion in this case affirmed, there being no decided 
preponderance of evidence against correctness of. —On consideration 
of the evidence in this record, the court can not affirm that there 
is a decided preponderance against the correctness of the chan- 
cellor’s conclusion, and therefore affirms his decree refusing to 
grant a divorce to the complainant.—Edwards v. Edwards, 97. 

2. Alimony; pending suit for divorce; pending appeal to this court. 
Pending a suit for divorce, the wife is entitled, as of right, to an 
allowance for temporary alimony out of the husband’s estate 
(Code, § 2694) ; but an application for alimony pending an appeal 
to this court, being subsequent to the appeal, is not subject to 
revision by this court on the appeal. Jb. 97. 

3. Divorce ; actual or apprehended violence as ground of.—The wife is 
entitled to divorce when the husband has committed actual vio- 
lence on her person, attended with danger to life or health, or 
when, from his conduct, there is reasonable apprehension of such 
violence. (Code, § 2687). But, to bying a case within this stat- 
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ute, actual violence, or a reasonable apprehension thereof, must 
be shown; and insulting words, offensive manners, want of civil 
attention, or other conduct which shocks the sensibilities, wounds 
the feelings, and causes grief and domestic unhappiness, is not 
sufficient. Wood v. Wood, 254. 

4. Collusion implied from pleadings.—On bill for divorce by the hus- 
band, charging adultery by the wife, evidence being taken by 
both parties, and the litigation conducted with zeal and earnest- 
ness on both sides, until about the time when the cause was snb- 
mitted for decision, when, by agreement of record, the cause was 
submitted on the testimony of the complainant’s witnesses alone, 
and an agreement as to alimony and solicitor’s fees; held, that 
the record suggested collusion between the parties, and stimulated 
vigilance on the part of the court in the examination of the evi- 
dence on which a decree of divorce was founded. Powell v. 
Powell, 595. 

5. Proof of adultery—While a divorce may be granted on the ground 
of adultery, on circumstantial evidence only, ‘‘the circumstances 
must be such as would lead the guarded discretion of a reasona- 
ble and just man to the conclusion’’ that the offense had been 
committed; and where the evidence points to only two occasions, 
and the circumstances proved, in each case, are susceptible of 
an innocent construction, a divorce should not be granted. Jb. 


595. 





DOWER. 


See Cuancery I Jurispicrion AND GENERAL Princip.es, 7, 
(p. 26.) 


1. Right of widow before assignment of dower.—The widow has no legal 
estate or interest in the lands of the deceased husband until a 
specific part of the land is allotted and set apart for her dower 
estate; her interest, until then, being equitable, in its nature a 
right lying in action... Reeves v. Brooks, 26. 

2. Assignability of widow's dower interest before allotment at law.—The 
right of dower not being a legal estate, before assignment, is not, 
in law, the subject of conveyance to a stranger. Notwithstand- 
ing such conveyance the heir may successfully maintain ejectment 
against the grantee for the recovery of possession. Ib. 26. 

3. Same; in equity.—In equity the interest of the assignee is pro- 
tected, and he is treated as succeeding to the right of the 
assignor, and as the owner of the thing transferred. The assign- 
ment of the widow’s right of the dower, before allotment, though 
inoperative at law, is effective in a court of equity, that will, in a 
proper case, enforce her transfer, and protect the rights of her 
transferree. Jb. 26. 

. Right of widow to rents during quarantine.—Under the statute, 
§ 2238, Code, the widow may retain possession of the dwelling and 
the plantation connected therewith, until the assignment of her 
dower. During such time she may rent the premises; and, if the 
administrator, heir or other person, receives the rent, she may 
recover it fromhim. Jb. 26. 


EJECTMENT. 


1. Ejectment ; what essential to maintain.—To maintain a rm or 
the statutory action in the nature of ejectment, the plaintiff must 
have, at the commencement of the suit, the legal title, and the 

right of immediate possession. Grandin v. Hurt, 116. 


_ 
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2. Plaintiff in ejectment must recover on strength of his own title.—In 
ejectment, or statutory action in the nature of ejectment, the 
plaintiff must recover, if at all, onthe strength of his own title; 
and when he fails to make out a prima jacia case, the defendant 
is not required to adduce any evidence, nor will erroneous rulings 
on evidence offered by the defendant work a reversal. England 
v, Hatch, 247. 

3. (Adverse possession perfects title).—Uninterrupted possession by de- 
fendant and his vendor, for twenty-eight years before suit brought, 
under written claim of title, accompanied by the usual acts of 
ownership, ‘‘perfects a title against all the world, unless there be 
a claimant armed with a paramout title, yet so cireumstanced that 
he could not assert his title until the occurrence of an event which 
has happened within less than ten years before the commence- 
ment of the suit.”” McQueen v. Logan, 304. 

. (Rule in Shelley’s Casc’’ applied—Right of heirs to sue).—The 
**Rulein Shelley’s Case,’’ as at common law, prevailed in this 
State until 17th January, 1853, when the Code of 1852 became 
operative ; and deeds and will which took effect before that date, 
are governed by it. Jb. 304. 

5. Same.—A deed, executed in 1841, by which lands were conveyed 
to a trustee, ‘‘for the purpose of providing a permanent domicile 
and home for the said Jane C. M.,’’ a married woman, ‘‘and such 
family as she may have, for their use and benefit during her 
natural life, and at her death to descend to and be equally divided 
among and between her heirs,’’ under the operation of the rule in 
Shelley’s Case, vested the entire estate in Mrs. M.; and if her 
children took any present interest, as members of ‘‘the family,’’ 
their right to sue for it was not postponed until her death. Jb. 
304. 

6. Mortgagee ; when legal title in.—A mortgagee has the legal title, and 

the right of immediate possession, unless the instrument contains 
a stipulation postponing his right of possession. Grandin v. Hurt, 
116. 

. Effect of stipulations in mortgage, on mortgagee’s right to maintain 
ejectment (this case).—The mortgage having been given to secure 
the payment of a note which the mortgagor had assigned to the 
mortgagee, and containing a stipulation that the latter should not 
‘institute any proceeding to foreclose,’’ until the maker and in- 
dorser had been sued to insolvency, the right to take possession 
is postponed until the happening of this contingency; and the 
mortgagee can not maintain ejectment before that time. Jb. 116. 

8. What title will authorize recovery.—To authorize a recovery in eject- 
ment, or the statutory action in the nature of ejectment, the 
plaintiff must, as a general rule, have a legal title at the com- 
mencement of the action, and that title must continue up to the 
time of the trial; but, when he sues as the owner of an estate 
per autre vie, which terminates before the trial, though he can not 
recover the possession, he may recover mesne profits, or damages. 
Hairston v. Dobbs, 589. 

9. Merger of life-estate in fee.-—When the owner of an estate for life 
acquires by purchase the remainder or reversion fee, the less es- 
tate becomes merged in the greater, and his title is an absolute 
fee, on which he may recover in ejectment, or the statutory ac- 
tion in the nature of ejectment, commenced before he acquired 
the fee. Jb. 589. 

10. Permanent improvements, under adverse possession for three years ; 

and possession under color of title in good faith, limiting liabilty 

for rents.—A suggession of adverse possession for three years, and 


_ 
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the erection of permanent improvements (Code, §§ 2951-54), and 

——e under color of title in good faith, whereby the liability 

or rents is limited to one year before the commencement of the 

suit (/b. § 2966) are inconsistent defenses, and can not be pleaded 

together; and when so pleaded, if the defendant will not elect 

ee both of them should be struck out by the court. 
». 58I, 


EQUITY. 
See CHANCERY. 
ERROR AND APPEAL. 


1. Cross appeals in action at law.—In an action at law, where each 
party appeals and assigns errors, the judgment must be either 
affirmed or reversed as a whole; and if reversed on either ap- 
peal, it must be reversed entirely.—Ala. Gr. So. R. R. Co. ce. 
McAlpine & Co. 73. 

2, Appeal from justice’s judgment when sum claimed exceeds twenty 
dollars; formation of issue.—On appeal from a justice’s judgment 
when the sum claimed exceeds twenty dollars, the cause must 
be tried ‘‘on an issue to be made up under the direction of the 
court (Code, § 3122); but it is not necessary that the record 
should show the active interference of the court in the formation 
of the issue, when not requested ; and it will be presumed, when 
pleas to the merits are found in the record, that the cause was 
tried on them without objection.—-Jones v. Collins, 108. 

3. Appeal; when dismissed.-An appeal from a decree rendered on 
the contested probate of the will, taken within thirty days from 
its rendition, will not be dismissed on motion, because the cita- 
tion was not served for several months after the appeal was sued 
out.—Moore v. Spier, 129. 

4. Same; irregularity in waived by joinder in error.—In such case, the 
appellee might, it seems, have had a afiirmance on certificate, but 
the irregularity is waived by a joinder in error without objecting 
to it.—Jb. 129. 

5. Appeal from judgment of justice of the peace; how proved.—The fact 
that an appeal was taken from a judgment rendered by a justice 
of the peace can not be proved by an entry of the word appeal on 
his docket.—Steinhardt v. Bell, 208. 

6. Appeal by married women, without security for costs.—From any 
judgment or decree “‘ subjecting to sale the separate estate of a 
married woman, or any part thereof,’’ she may prosecute an ap- 
peal without giving security for the costs, on making an affidavit 
of her inability to do so (Code, § 3930) ; but the statute does not 
apply, where a married woman institutes a statutory claim suit 
to try the right to property on which an execution against her 
husband has been levied, and the issue is found against her. 
Guy v. Lee, 346. 

7. Abstract charge; when reversal worked by.—An abstract charge, 
even though it assert a correct legal proposition, will work a re- 
versal, when it may have misled the jury.—Beek v. The State, 1. 

8. Finding of the court upon testimony, not reviewed on appeal.—In a 
prosecution for a misdemeanor, before the County Court, the 
case being submitted to the decision of the court without the in- 
tervention of a jury, its finding on the facts can not be reviewed, 
or revised, by this court, on appeal.—Knowles v. The State, 9. 

9. Security for costs; overruling of motion to dismiss suit for want of; 

when revisable.—In an action brought by a corporation, or a non- 
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resident, the overruling of a motion to dismiss the suit, on ac- 
count of a failure to give security for the costs, is not revisable on 
error or appeal, unless reserved by bill of exceptions.—Hyde v. 
Adams, 111. 

10. Same; when court can not revise charge or judgment in absence of. 
The cause being submitted to the court on an agreed statement 
of facts, in which it is stipulated that the court shall, on the ad- 
mitted facts, givea general charge in favor of either party, and 
render judgment as on verdict; that the party against whom he 
decides shall have an exception to the charge, and may prose- 
cute an appeal ; this court can not revise the charge or judgment, 
in the absence of a bill of exceptions properly signed.—Clark v. 
McCrary, 110, 

11. A joinder in error without objecting lo irregularity of the appeal.—lIs 
a waiver of such irregularity.—Moore v. Spier, 129. 

12. An appeal lies.—From a decree dismissing a motion to set aside a 
sale of land under execution on a decree in chancery.—Allen v. 
Allen, 154. 

13. Demurrable defects in petition not available to appellant unless speci- 
fied in demurrer.—In a petition asking to set aside a sale of lands 
under execution, an averment that the land ‘‘ was sold fora 
grossly inadequate price,’’ if objectionable as the averment of a 
legal conclusion, is amendable ; and the defect not being specified 
in the demurrer, nor called to the attention of the chancellor, is 
not available in this court.—Jh. 154. 

14. Error without injury.—Under a plea in abatement, averring resi- 
dence and freehold in another county at the commencement of 
the suit, two issues being presented—namely, in what county 
the defendant resided, and whether he had estopped himself from 
setting up such residence by reason of admissions made to the 

laintiff and his attorney; in such case, when the verdict of the 
jury affirmatively ascertains the fact of the defendant’s residence in 
the county in which the suit was brought, then, though there may 
have been error in the charge of the court on the issue of estop- 
pel, it is error without injury, and constitutes no cause for re- 
versal.— Raney v. Raney, 157. 

15, Interlocutory decree from which appeal lies; what is not.—-The over- 
ruling of a demurrer, to a petition to set aside a sale of land un- 
der execution, no other order being made in the case, is not one 
of the interlocutory decrees from which an appeal is given by 
statute (Code, §§ 3916, 3918, 3921-2); and an appeal from such 
decree will be dismissed, ex mero motu, by the court.—Clark v. 
Spencer, 345. 

16. Appeal from interlocutory decree sustaining demurrer to cross-bill; 
when does not lie.—An appeal does not lie from an interlocutory de- 
cree sustaining a demurrer to a cross-bill, without an order diss- 
missing it; and such appeal will be dismissed by the court er 
mero motu, notwithstanding a joinder in error.—(Overruling 
Brooks v. Woods, 40 Ala. 538).-—-Barclay v. Spraggins, 357. 

17. Improperly sustaining demurrer to plea.—The general rule is that 
injury results to the party against whom the error was made, 
when a demurrer is improperly sustained to a plea, and will op- 
erate a reversal; but, when it affirmatively appears that the 
party complaining has had, under the general issue or special 
pleas, all the benefits he could have had under the plea to 
which the demurrer was sustained, the error is not a cause of 
reversal.—Owings v. Binford, 421. 

Remainderman necessary party.—If a remainderman is not made a 

party to the suit, his rights are not affected by any decree that 

may be rendered; and if an infant remainderman is made a par- 
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ty, but is not properly brought before the court, the decree will 
be reversed on error, no matter how the question is presented. 
Gayle et at. v. Johnston, 395. 

19. Nonsuit; what is revisable.—On appeal from a judgment of vol- 
untary nonsuit (Code, §3112), this court can only revise the rul- 
ings to which exceptions were duly reserved.— Wartensleben v. 
Haithcock, et al. 568. 

20. Argument of counsel ; objectionable language.—In his argument to 
the jury, counsel has no right to refer to or comment on facts, 
or assumed facts, as to which there is no evidence before the 
jury; as by referring to the character of plaintiff's ancestors, or 
characterizing the defendants as a soulless corporation; and the 
use of such language being duly objected and excepted to, is a 
reversible error.—Com. Fire Ins. Co. v, Allen, 571. 

21. Nonsuit; what is revisable-—When a nonsuit is taken on account 
of a charge to the jury, to which exception was reserved (Code, § 
3112), rulings on demurrer can not be considered on error. 
Stoelker v. Wooten, 610. 


ESTATES OF DECEDENTS. 


1, When heirs may elect to claim profit arising from resale—When ad- 
ministrator entitled to be repaid.—The land having been resold by 
the administrator at a profit, the heirs may, at their election, claim 
the profit arising trom the resale; but, if they so elect, the ad- 
ministrator is entitled to be repaid the purchase-money expended 
by him, and also to the rents and profits accruing up to the resale. 
Powell v. Powell, 11. 

2. Election must be in unambiguous terms.—Such election, to be effec- 
tive, must be clearly manifested, and declared in unambiguous 
terms; and in a bill which seeks to bring the administrator to a 
settlement, if the heirs desire to claim the profits of the resale, 
they must distinctly aver their election, and the facts on which it 
is based, or assert their claim before the register, before entering 
on a statement of the account. Jb. 11. 

3. When onus on administrator on final settlement, to show error in in- 
ventory.—When an administrator returns in his inventory a debt 
due from himself to his intestate, and, on final settlement, con- 
tends that the debt was in fact paid to the intestate while living, 
the onus is on him to show that it was erroneously included in the 
inventory by mistake or otherwise; and in the absence of satis- 
— explanation, he must be charged with the amount. Dickie 
v. Dickie, 57. 

4. When onus on distributees to disprove correctness of credit allowed on 
partial or annual settlement.—A credit allowed on a partial or an- 
nual settlement being presumptively correct (Code, § 2531), the 
onus is on the distributees, on final settlement, to overcome this 
presumption ; and in the absence of satisfactory evidence of its 
incorrectness, the credit must be allowed. Jb. 57. 

5. Administrator not ‘credited with amount advanced distributee.—On 
settlement of an administrator’s accounts, he can not be allowed a 
credit for money advanced to a distributee, but the amount may 
be charged against the distributee, when his distributive share 
has been ascertained. Jb. 57. 

6. Confederate money ; liability for; entitled to credit.—An administra- 
tor who, during the late war, received Confederate treasury notes 
in good faith, in the course of administration, is only liable for 
its due and proper administration; and having exchanged for 
registered bonds the surplus remaining in his hands after pay- 
ing off the debts, he is entitled to a credit for the amount so lost 
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to the estate, when no fraud or collusion is charged against him, 

and there is no proof that he could have invested it in any other 

way. Ib. 57. 

. Administrator's debt, when he is creditor of his intestate presumed 

paid up on receipt of assets.—When an administrator, being a 
creditor of the intestate, receives assets which he can lawfully 
apply to the payment of debts, he is bound to make the applica- 
tion, and the debt will be presumed to be paid; and 1f he receives 
depreciated currency in payment of the debts of the estate, he is 

required to apply it in payment of his own debt. Jb. 57. 

. Note for slave—chargeable with value in good money «t time of sale, 

For the amount of a note given for the purchase-money of aslave, 

sold by the administrator under an order of court, he is prima 

facie chargeable in settlement, not for the amount specified in the 
note, but for the value of the property in good money at the time 

of the sale. Jb. 57. 

. Billseeking sale of decedent’s lands for payment of debts ; proof as 

against infant defendants.—When a bill seeks to sell a decedent’s 

lands for the payment of debts, because of the insufficiency of 
personal assets, the existence of the debts and the deficiency of 
personal assets must be proved, as against infant defendants, by 
other evidence than the admissions of their guardian ad litem. 

Hooper v. Hardie, 114. 

. Testimony of party, as to transactions with decedent.—The estate of 

a deceased tenant, who died in the possession of personal prop- 

erty which had been lent to him, is not interested in the result of 

a suit brought by the lender against the landlord, to recover dam- 

ages for the conversion of such property (Code, § 3058), and 

therefore, in such action, the plaintiff may testify as to any rele- 

vant fact showing the bailment. Butler v. Jones, 436. 

. Sale of decedent’s lands for distribution ; when title of heirs is devested, 
When a decedent’s lands are sold for distribution, under an order 
and decree of the Probate Court, the title of the heirs is not de- 
vested until the purchase-money has been paid in full. Gardner, 
Adm’r v. Kelso, 497. . 

Parties to bill— When a bill seeks to enforce a vendor’s lien for the 
unpaid purchase-money of land, which was sold for distribution 
among the heirs of the deceased owner, under a decree*of the 
Probate Court, all the persons in whom the legal title was vested 
are necessary parties. Jb. 497: 

. Same ; who are heirs and next of kin of deceased grandchild.—The 

only son of a deceased daughter, who left neither child, father, 

mother, nor maternal grandmother, living at the time of his death, 
being one of the heirs at law of the decedent; it can not be as- 
sumed that his four maternal aunts are his only heirs and next 
of kin, when that fact is not averred, and it is not shown that he 
left no grandfather, nor maternal grandmother, nor maternal 

uncle or aunts. Jb. 497. 

. Same ; personal representative of deceased heir.—It being shown 

that a part of the purchase-money for the land was paid, and was 

distributed in unequal awe among the several heirs; the 
personal representative of a deceased heir, who had received 
more than his proportion of the money, is a necessary party to the 
statement of the account; and being made a party, on his own 
motion, after the account has been taken, the register’s report 
made, and on the day before the final decree was rendered, the 

decree will be reversed at his instance. Jb. 497. 

. Decree distributing purchase-money ; settlement of decedent’s. estate. 

Under such bill to enforce the vendor’s iien, a decree distributing 

the unpaid purchase-money can not be rendered without a state- 
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ment of the accounts of the deceased administrator, who was the 
urchaser, and who had made unequal distribution among the 
1eirs ; and this cannot be done without a removal of the settle- 
ment of the estate from the Probate Court, under pleadings prop- 
erly framed; nor can such removal be asked by the personal rep- 
resentative unless special equitable reasons are shown. Ib. 497. 
16. Testimony of party as to transaction with, or statement by deceased 
person.—To disqualify a party from testifying as a witness, ‘‘as to 
any transaction with, or statement by any deceased person, 
whose estate is interested in the result of the suit, or when such 
deceased person, at the time of such statement or transaction, 
acted in any representative or fiduciary relation whatsoever to 
the party against whom such testimony is offered’? (Code, § 
3058), ‘‘there must be an immediate conflict of interest involved 
in the issue to be tried—the effect of the evidence must be to di- 
minish or enlarge the rights of the decedent’s estate.’’ Hill, 
Fontaine & Co. v. Helton, 528. 

17. Title to lands descends to heirs and vests in them immediately upon 
the death of the person who is seized and possessed of a heritable es- 
tat. therein.—On the death of a person who is seized and pos- 
sessed of a heritable estate in lands, the title at once descends 
and vests in his heirs or devisees, subject to the widow’s rights 
of homestead and quarantine, and to the exercise by the admin- 
istrator of the statutory powers conferred on him; and with the 
tit!e the right of possession passes, and the right to the rents and 
profits accruing until they are intercepted by the administrator ; 
nor can the administrator hold them responsible for the rents and 
profits thus received. Gayle v. Johnson et als., 388. 
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ESTOPPEL. 


1. Estoppel ; nature of, and when enforced.—The doctrine of estoppel 
has its origin in good morals, and in considerations of good faith, 
and its underlying principle is, that declarations or admissions, 
express or implied, made for the purpose of influencing the con- 

. duct of another, if the designed effect ensues, are conclusive upon 
the party making them; but an estoppel, being in its nature de- 
fensive, will not be used to effectuate a gain, and will not be en- 
forced further than is requisite to protection from injury. Adler 
v. Pin et als., 351. 

2. Same ; estoppel en pais ; what does not operate as.—Where an ad- 
ministrator demanded certain personal property as assets of his 
decedent’s estate, and it was surrendered to him by the parties in 
possession without objection, or the assertion of any adverse title 
in themselves, and it was appraised and included in the invento- 
ry of the administrator and subsequently sold under an order of 
the Probate Court; but prior to the sale the parties notified the 
personal representative of their claim to the property and warned 
him not to sell the same: Held, in an action of trover against 
the administrator, that while the delivery of the property, with- 
out asserting title, was a strong admission, it did not constitute 
an estoppel when the defendant was notified of the claim before 
a sale, and in time to prevent injury. Held, further, that while 
the administrator incurred a prima facie liability by having the 
property appraised and returned in his inventory, such prima 
facie liability is not available to him as a defense in the present 
suit as he was not concluded by the appraisement or inventory, 
but could have so amended it as to omit the property on discov- R 
ering that it did not belong tothe estate. Jb. 351. : 

3. When administrator is estopped.—One of the heirs being appointed 
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administrator, and the moneys in the hands of the receiver being 
paid over to him by order of the chancellor, under an agreement 
among the several heirs, to be used and applied in payment of 
certain specified claims; the administrator will be personally es- 
topped from denying that he had received the moneys for the 
specified purposes, and the heirs from denying his right to ap- 
propriate them according to the terms of the agreement; but the 
administrator can not be charged, on settlement of his adminis- 
tration, with the moneys thus received, as assets of the estate. 
Gayle v. Johnson, 388. 


4. Estoppel of widow by joining in deed with heirs.—Where the widow 


unites with the heirs in a warranty deed conveying all the right, 
estate and interest of the grantors, and reciting that the consid- 
eration was paid to all of them, the equitable estate of the widow 
is merged in the legal estate conveyed by the heirs; and she will 
not he heard to gainsay the title of the grantees by asserting a 
claim to either dower or homestead. Reeves v. Brooks, 26. 


EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


1. Secondary evidence of document beyond jurisdiction of court.—Secon- 


be 


3. 
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dary evidence of the contents of a bill of lading may be received, 
when it is shown that the document is beyond the jurisdiction of 
the court, in the hands of a person residing in another State. 
Young v. The East Ala. Railway Co, 100. 


. Contradictory statements by witness; when admissible.—Previous con- 


tradictory statements or declarations by a witness, whether under 
oath or not are not admissible for the purpose of impeaching him, 
unless they relate to some matter material to the issue on trial. 
Steinhardt v. Bell, 208. 

Testimony to rebut inference attempted to be drawn in argument; when 
admissible.—As a general rule, testimony should not be received 
merely to rebut an inference attempted to be drawn in argument, 
unless it be of some pertiment fact overlooked or omitted in sub- 
es the evidence; but, in admitting evidence for this pur- 
pose, the court necessarily has a discretionary power in promo- 
motion of justice. Jb. 208. 

Confessions; when admissible.—The confessions of one of the de- 
fendants in this case, made to the sheriff and his deputy whilein 
their custody, and not obtained by threats or promises, or in any 
manner induced by the appliances of hope or fear, held to have 
been made voluntarily and therefore properly admitted. Sands 
v. State, 201. 

Declarations of husband acting as agent of nt aang the hus- 
band, acting as agent of the wife, makes declarations in regard 
to a partnership business, in which she is a member, such decla- 
rations or admissions being narrative only of a past transaction, 
are not legal evidence to fix a charge on her, or herestate. Ward 
et al. v. Johnson, 281. 


Oral evidence of intention not admissible. See Trespass, 4 (291.) 


Admission of secondary evidence.—Where secondary evidence is 
offered to show the contents of a deed alleged to have been lost, 
it is not enongh to show that search was made for the original; 
there must be diligent search at every place the paper would be 
likely to be found. The execution of the instrument, as well as 
its loss must be shown. Singer Manufacturing Co. v. Riley, 314. 
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. Same; when error to admit.—It is error to permit an alleged copy 


of a lost deed to be read to a witness’ that witness may testify in 
regard to the contents of the original, and whether said alleged 
copy corresponds with witness’ recollection of the original. 
Tb. 314. 


. Evidence on former trial ; when admissible on subsequent trial, wit- 


ness having died.—The conditions on which the evidence of a de- 
ceased witness on a former trial may be reproduced on the trial 
of a subsequent suit, are that the matters in the issue, and the 
parties are essentially the same in both actions. Parties, as thus 
used, comprehend privies in blood, in law or in estate. Patten v. 
Pitts, 373. 


. Same; nature of privity essential to admissibility.—When, the other 


conditions existing, the admissibility of such evidence depends 
on the question, whether the parties to the two trials are privies 
in estate, there must be such privity as could make the judgment 
in the former evidence in the subsequent action. Jb. 373. 

When judgment against tenant evidence against landlord.—A judg- 
ment against a tenant is not evidence against the landlord in a 
subsequent action for the recovery of possession, unless he had 
notice, or was admitted to defend, ordid actually defend. Jb. 373. 

Privy in estate; what constitutes.—To constitute one person a privy 
in estate to another, such other must be a predecessor in respect 
to the property in question, from whom the privy derives his 
title; a mutual or successive relationship of rights. Jb. 373. 


. As to title, the grantees of landlord and tenant of landlord are stran- 


ers.—The grantees of a landlord derive no title through him 
rom a former tenant; for the purposes of title, they are entire 
strangers—evidence for or against the one, is therefore, inadmis- 
sible for or against the other. Jb. 373. 

Proof of agency.—The fact of agency may be proved by circum- 
stances, and may be inferred from previous employment in simi- 
lar acts or transactions, or from acts of such nature and so con- 
tinuous as to furnish a reasonable basis of inference that they 
were known to the principal, and that he would not have allowed 
the agent to so act without authority ; but the fact that the agent 
performed similar acts for other persons in the neighborhood, in 
and about the same business, does not authorize the inference 
that he was authorized to perform such acts as agent for plaintiff. 
Hill, Fontaine & Co. v. Helton, 528. 


II. Apmisstons; DecLarations; Hearsay; Res Gestx. 


Whether liquor sold was intoxicating, may be shown by its effects on 
those using it.—In a prosecution for selling intoxicating liquor, in 
violation of a local prohibitory law, a witness for the prosecution 
having testified, that the liquor or beverage sold by the defendant, 

roduced on him effects similar to those produced by whisky, it 
is competent for the defendant to prove by other witnesses who 
had drunk it, that it had no intoxicating effect on them. Knowles 
v. The State, 9. 


15. Proof of declaration of intestate in action against administrator. 





The statutory exclusion of testimony as to transactions with, or 
statements by, a deceased person, whose estate is interested in 
the result of the suit (Code, § 3058) extends to both the adversary 
parties; and where the effect of the testimony of an administra- 
tor as to declarations made by his intestate, explanatory of his 
possession of certain property, would be to increase the assets of 
the estate, such testimony is not admissible against the opposing 
party. Adler v, Pin et als. 351. 
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16. When copies of original entries are admissible.—When a book con- 
taining original entries, which are competent evidence, is shown 
to be beyond the jurisdiction of the court, copies of them shown 
to be correct, are admissible. Elliott v. Dyche, 376. 

7. Whenoral proof of written transfer received.—The fact that a trans- 
fer of judgments and claims was made, though in writing, may be 
aeaaal by parol; though secondary evidence of the contents can 
not be received, unless the absence of the writing is accounted 
for. Ib. 376, 

18. Testimony of party as to transaction with, or setilement by deceased 
person.—To disqualify a party from testifying as a witness, ‘as 
to any transaction with, or statement by any deceased person, 
whose estate is interested in the result of the suit ; or wheu such de- 
ceased person, at the time of such statement or transaction, acted 
in any representative or fiduciary relation whatsoever to the party 
against whom such testimony is offered ’’ (Code, § 3058), *‘ there 
must be an immediate conflict of interest involved in the issue to be 
tried—the effect of the evidence must be to diminish or enlarge the 
rights of the decedent’sestate.’’ Hill, Fontaine & Co. v. Helton, 528. 

19. Redoute of agent ; admissibility of, as evidence against principal. 
The declarations of an agent, made during the continuance of the 
agency, and while in the discharge of his duties as agent, respect- 
ing a transaction then depending, and so contemporaneous with 
the main fact as to constitute a part of the res gestw, are binding 
on the principal, and admissible as evidence against him; but 
this rule does not apply to declarations which are merely narra- 
tive of a past transaction, or which do not appear to relate to the 
subject of the particular agency. Jhb. 528. 

20. Confessions; when admissible.—The confessions of one of the de- 
fendants in this case, made to the sheriff and his deputy while 
in their custody, and not obtained by threats or promises, or in 
any manner induced by the appliances of hope or fear, held to 
x been made voluntarily and therefore properly admitted. 

b. 528. 

21. Same; recital in mortgage ax indicating acquiescence in application 
of payments previously made.—In an action on two notes, each 
secured by a separate mortgage, a question being as to the ap- 
plication of partial payments arising from the proceeds of sale 
of the mortgaged property—whether on the notes thereby 
secured, or on an unsecured debt—a recital in the second mort- 
gage as to the balance remaining unpaid on the note secured by 
the first, is competent evidence for the plaintiff, as showing an 
admission by the defendant that the previous payments had been 
properly applied.— Taylor & Co, v. Cockrell, 236. 

22. Oral evidence of intention in deed.—It is error to admit oral testi- 
mony of the intention with which a deed is executed. Morris v. 
Robinson, 291. 

23. When copies of original entries are admissible.—When a book con- 
taining original entries, which are competent evidence, is shown 
to he beyond the jurisdiction of the court, copies of them, shown 
to be correct, are admissible.—Elliott v. Dyche, 376. 

24. When oral proof of written transfer received.—The fact that a trans- 
fer of judgments and claims was made, though in writing, may 
be proved by parol; though secondary evidence of the contents 
can not be received, unless the absence of the writing is ac- 
counted for.—Jb. 376. 

25. Conduct and language of prosecutor connected with arrest ; when ad- 

missible as tending to establish malice.—In an action for a malicious 

prosecution, it is competent for the plaintiff to show any. acts, 
conduct or words of the defendant on the day of the plaintiff's ar- 


— 
~ 

























































INDEX. 663 





EVIDENCE—Continued. 


rest, and while he was in custody, tending to establish malice or 
other improper motive inthe prosecution, or a purpose to vex or 
oppress the plaintiff; but, the defendant not being liable for any 
acts or declarations of the sheriff, beyond the usual and proper 
mode of executing the process, unless he instigated, authorized 
or participated in them, the declaritions of the sheriff to the 
plaintiff, not made in the presence of the defendant, are not com- 
petent evidence for the plaintiff. Motes v. Bates, 382. 

26. Indictment not evidence of probable cause.—The finding of an in- 
dictment by a grand jury is not pri.na facie evidence of probable 
cause. Ib. 382. 

7. Cortfession, admissions and consent, as evidence.—On grounds of 
apo policy, a divorce will not be granted by consent of parties, 

»y collusion between them, nor on their confessions or admis- 
sions, express or implied ; and a sworn answer only puts in issue 
the allegations of the bill.— Powell v. Powell, 595. 

28. Hearsay inadmissible,—While the plaintiff may prove the nature 
of a dangerous surgical operation, to which he was subjected in 
consegence of the injuries received by him, as circumstances to 
be considered in determining his anxiety and suffering, he can 
not be allowed to testify to what the surgeon said to him at the 
time, such declarations being mere hearsay.~Ala. G. S. R. R. 
Co. v. Arnold, 600. 


9 
- 


III. Burpen or Proor; WeIcut AND SUFFICIENCY. 


1. Burden of proof as to payment of purchase-money.—Under a bill to 
enforce a vendor’s lien on land, while the onus of proving pay- 
ment may be on the defendant, the recital of payment in the 
conveyance makes out a prima facie case, and shifts on the com- 
plainaat the onus of rebutting or overcoming it.—Jenkins v. Math- 
ews, 486. 

2. Vendor’s lien; proof as to non-payment of purchase-money.—W here 
the conveyance recites payment of the purchase-money, and it is 
not shown that any notes were executed by the purchaser at the 
time it was delivered, a vendor’s lien will not be declared on 
vague or doubtful testimony; the proof must be sufficient to 
enable the court satisfactorily todetermire, not only the fact that 
the purchase-money is unpaid, but also its amount; and when 
uncertainty and conflict as to material facts exist, and the de- 
fendant’s version of the transaction is sustained by disinterested 
witnesses, a lien will not be declared.—Jb. 486. 

3. Burden of proof as to consideration ; charge misplacing burden of 
proof.—When an attachment is levied by a creditor on goods 
claimed by a purchaser from his debtor, and his debt antedates 
the sale or conveyance, the onus is on the purchaser to prove 
the consideration paid by him; but, when the record shows that 
this was proved, and there was no conflicting evidence, a charge 
misplacing the burden of proof is error without injury.—Ellis v. 
Allen, Bush & West, 575. 

4. Extent of agent’s authority.—Authority to an agent to ship cotton, 
and forward bills of lading to the consignees, does not include 
or imply authority to receive advances on the cotton from the 
consignees ; and while authority to ship and sell may imply au- 
thority to receive the proceeds of sale, it does not confer author- 
ity to appropriate the proceeds of sale to the payment of the 
agent’s individual debt.—Hill, Fontaine & Co. v. Helton, 528. 

5. Burden of proof.—When an affirmative fact is averred, on which 
the title to relief is founded, and is denied, the burden of proof 
rests on the complainant, and it is incumbent on him to produce 

. a sufficiency of evidence to satisfy the mind.—Long v. Gill, 408, 
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IV. OBJECTIONS. 


Objections to evidence.—When evidence is correctly admitted, as 
offered, though objected to, the subsequent introduction of other 
evidence can not render that ruling erroneous, but another ob- 
jection must be interposed, based on such additional evidence. 
Hill, Fontain & Co. v. Helton, 528. 


V. Parot AND WRITTEN. 


See Orat Testimony, p. 51. 


. Oral stipulation; when admissible.—While a written contract can 


not be contradicted or varied by parol evidence, it is permissible 
where the writing does not purport to set out the entire contract, 
to show by parol other stipulations not inconsistent with those 
expressed.—Powell v. Thompson, 51. 


. Written contract under which rights of parties to be determined; re- 


fusal to require production of when the record shows plaintiff had it 
in court a reversible error.—As held in this case on the former 
appeal (67 Ala. 504), the plaintiff’s should be required to produce 
the written contract with Robbs Brothers under which the tim- 
ber was felled, and by which the relative rights of the parties are 
to be determined ; and the refusal to require the production of 
this paper, when the record shows that the plaintiff had it in 
court, is areversible error.—Street v. Nelson, 230. 


. Written conveyance not varied by parol reservation.—A deed absolute 


in its terms, passes a fee simple estate in presenti taking effect on 
delivery ; and its legal effect can not be varied by a reservation 
in parol, so as to make the estate conveyed commence in futuro. 
Wright v. Graves, 416. 


VI. Primary AND SECONDARY. 


. Proof of loss of note.—In an action on a promissory note, secondary 


evidence of its contents may be received, on the testimony of the 
plaintiff that he had not seen it since it was used in a former 
chancery suit, proof of search by his solicitor in that suit among 
his papers, and by the register in chancery of search among the 
papers on file in his office.—Katzenberg r. Lehman, 512. 


. Secondary evidence of lost deed.—As to the alleged deed from 


Cothran & Elliott to Cadow, the court holds, as on the former 
appeal (78 Ala. 150), that the proof of its existence and destruc- 
tion was sufficient to let in secondary evidence of its execution 
and contents. Elliott v Dyche et als, 376. 


. Proof of deed executed in another State.—As to a deed executed in 


Georgia, the presumption is that the subscribing witnesses also 
resided there; and it is not necessary to produce them, nor to 
account for their absence, before adducing secondary evidence 
of its execution. Jb. 376. 


. What not statement of opinion.—When a witness testifies to the 


existence and subsequent destruction of a deed which he has 
seen and read, and further states, ‘‘The paper writing now 
shown me is, I verily believe, a true copy of said deed,” this is 
not the’statement of a mere opinion, and does not render his 
testimony inadmissible. Jb. 376. 


. Secondary evidence of document beyond jurisdiction of court.—Secon - 


dary evidence of the contents of a bill of lading may be received, 
when it is shown that the document is beyond the jurisdiction of 
the court, in the hands of a person residing in another State. 
Young v. E. Ala. Railway Co. 100, 
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6. Admission of secondary evidence.—Where secondary evidence is 

offered to show the contents of a deed alleged to have been lost, 

it is not enough to show that search was made for the original ; 

there must be diligent search at every place the paper would be 

likely to be found. The execution of the instrument, as well as 
its loss must be shown.—Jb. 100. 

. Same; when error to admit.—It is error to permit an alleged copy 
of a lost deed to be read to a witness, that witness may testify in 
regard to the contents of the original, and whether said alleged 
copy corresponds with witness’ recollection of the original. 
Singer Mf’g Co. v. Riley, 314. 


og 


Recorps. 


1. Admissibility of record to show that mortgage was recorded; failure 
to show probate no objection to admissibility.—In -an action to re- 
cover the statutory penalty for a failure to enter satisfaction of a 
mortgage on the record, within three months after payment, and 
request in writing (Code, §§ 2222-3), the record is admissible to 

show the fact tha’ the mo tgage was recorded; and the failure 

to show its probate is no objection to the admissibility of the 
evidence. Steiner Bros. v. Snow, 

2. Permissible to show when entry of satisfaction was made.—The re- 

cord showing an entry of satisfaction, it is permissible to show 

“; it was in fact made after the commencement of the suit. 

». 





EXECUTION. 
1. Execution issued after death of plaintiff.—An execution issued after 
the death of the plaintiff therein is void, and all proceedings 
taken und-r it are void; hence, the plaintiff’s attorney, who 
controlled :he execution, and who knew the fact of her death, 
can not claim compensation for the collection of the money under 

it. Smith vr. Alecander, 251. 

2. Money in custody of court intrusted to solicitor on his giving bond 
therefor; proper mode of compelling payment.—When money in 
the custody of the court is allowed to go into the hands of a 
solicitor, on his giving bond to keep it subject to the order of the 
court, and to pay itas the court may direct, he may be compelled 
to pay over the money by the summary process of attachment, 
of which he should have notice, and an opportunity to show 
cause against the order. But the court has no power to order a 
summary execution against the sureties on his bond. Dudley v. 
Witter, 51 Ala. 456, overruled. Jb. 

3. Chancellor may entertain motion to set aside sale of lands, under ex- 
ecution issued on decree, while appeal pending in this eourt.—Pend- 
ing an appeal in this court, from a decree rendered in a chancery 
case, the chancellor has no power of jurisdiction to render any 
further decree affecting the rights al equities of the parties ; 
but, having the power, common to courts of law and equity, to 
prevent the abuse of its process, he may entertain a motion to 
set aside a sale of land under execution issued on the decree. 
Allen v. Allen, 154. 

4. Action on note containing waiver of exemption.— When a waiver of 
exemptions is cliimed, in an action on a note, it must be alleged 
in the complaint, and may be specially controverted; and, when 
controverted, the special issue must be found in favor of the 
plaintiff, or the waiver can not be incorporated in the judgment. 

Taylor & Co. v. Cockrell, 936. 
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5. No execution can issue on decree foreclosing mortgage, until after 


sale of mortgaged property, and balance ascertained.—By statutory 
provision (Code, § 390%), when an account is taken under a bill 
in chancery, and the amount of indebtedness between the parties 
ascertained by the decree of the court, the decree has the force 
and effect of a judgment, and execution may at once issue on it; 
but, on a decree for the foreclosure of mortgages, or the enforce- 
ment of equitable liens, *‘no execution must issue until the prop- 
erty ordered to be sold shall have been sold, and the sale con- 
firmed, and the balance due ascertained by the decree of the 
court.’’ Presley, Adm’x, v. McLean, 309. 


6. Same; form of levy, and interest of purchaser.—A judgment creditor 


of the mortgagor may levy his execution on the equity of redemp- 
tion only, or on the land generally, not designating the interest 
of the mortgagor; the purchaser acquiring, in the former case, 
only the equity of redemption, and being estopped to deny the 
validity of the mortgage; and in the latter, the entire interest of 
the mortgagor, whether the mortgage is valid or invalid, paid or 
outstanding. Gassenheimer, Adm’x, v. Molton, 521. 


EXECUTORS AND ADMINISTRATORS. 











When onus on administrator on final settlement, to show error in in- 
ventory.—When an administrator returns in his inventory a debt 
due from himself to his intestate, and, on final settlement, con- 
tends that the debt was in fact paid to the intestate while living, 
the onus is on him to show that it was erroneously included in the 
inventory by mistake or otherwise; and in the absence of satis- 
factory explanation, he must be charged with the amount. Dickie 
et al. v. Dickie, Adm’r, 57. 

When onus on distributees to disprove correctness of credit allowed on 
partial or annual settlement.—-A credit allowed an a partial or an- 
nual settlement being presumptively correct (Code, § 2531), the 
onus is on the distributees, on final settlement, to overcome this 
presumption ; and in the absence of satisfactory evidence of its 
incorrectness, the credit must be allowed. Jb. 57. 

. Administrator not credited with amount advanced distributee.—On 

settlement of an administrator’s accounts, he can not be allowed 

a credit for money advanced to a distributee, but the amount may 

be charged against the distributee, when his distributive share 

has been ascertained. Jb. 57. 

. Confederate money ; liability for ; entitled to credit.—An administra- 

tor who, during the late war, received Confederate treasury notes. 

in good faith, in the course of administration, is only liable for its 
due and proper administration; and having exchanged for reg- 
istered bonds the surplus remaining in his hands after paying off 
the debts, he is entitled to a credit for the amount so lost to the 
estate, when no fraud or collusion is charged against him, and 
— is no proof that he could have invested it in any other way. 
. 87. 
. Administrator’ s debt, when he is creditor of his intestate presumed id 
up on receipt of assets.—When an administrator, being a creditor 
of the intestate, receives assests which he can lawfully apply to 
the payment of debts, he is bound to make the application, and 
the debt will be presumed to be paid; and if he receives depre- 
ciated currency in payment of the debts of the estate, he is re- 

quired to apply it in payment of his own debt. Jb. 57. 

. Note for slave—chargeable with value in good money at time of sale. 

For the amount of a note given for the purchase-money of a slave, 

sold by the administrator under an order of court, he is prima 
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facie chargeable in settlement, not for the amount specified in the 
note, but for the vaiue of the property in good money at the time 
of the sale. Jb. 57. 

7. Balance decreed against administrator on first settlement who resigns 
and becomes his own successor ; distributees may charge sureties on 
either the first or second bond.—When an administrator, having 
resigned, afterwards becomes his own successor, and a balance is 
decreed against him on settlement of the first administration, the 
distributees may, at their election, charge the sureties on either 
the first or the second bond. Modawell v. Hudson, 265. 

8. Representation of infant distributee on final settlement of guardian ad 
litem.—When an infant distributee is represented on final settle- 
ment of an administrator’s accounts, by a guardian ad litemregu- 
larly appointed, the decree is as binding on him as if he were an 
adult. Jb. 265, 

9. Final settlement of administrator’s accounts ; when anestate not ready 
for settlement and distribution, decree must be rendered against him 
in favor of the succeeding administrator de bonis non.—On final 
settlement of an administrator’s accounts, when the estate is not 
ready for settlen» ut and distribution, a decree against him must 
be rendered in favor of the succeeding «administrator de bonis non 
(Code, § 2595); and if he has been appointed his own successor, 
the probate court has, ordinarily, no jurisdiction to make the set- 
tlement. Jb. 265. 

10. Settlement by administrator, who is his own successor, «f both admin- 
istrations, &c.; when sureties on first bond can not be charged. 
If the administrator is summoned to settle both administrations on 
the same day, and a balance is first ascertained against him on 
the statements of the accounts of the first administration, which, 
at the instance of the distrilutees, is carried as a debt into the 
second, they can nct afterwards, by bill in equity, charge the 
sureties on te first bond with the amount of this balance, on the 
ground that the court, by reason of the antagonistic positions oc- 
cupied by the administrator, had no jurisdiction of the first set- 
tlement. / i. 265, 

ll. An admin ’s'rator purehasing a decree against his estate,—when 
enures tothe henefit of estate; when entitled to credit.—If an admin- 
istrator purchase a decree which is a debt or charge against the 
estate, at less than the amount due on it, the benefit of the pur- 
chase enures to the estate, but he is entitled to be reimbursed the 
amount of his private funds used in making the purchase, Powell 

v. Powell, 11. 

12. When heirs have a right to claim the benefit of a purchase of the es- 
tate lunds by the administrator.—The’decree having been rendered 
under « bill foreclosing a vendor's lien on land, and the adminis- 
tratur becoming the purchaser of the land at the sale under the 
decree, prior to his purchase of the decree; the right of the heirs 
to claim the benefit of the latter purchase, as being made for the 
estate, is in lependent of their right of election to claim the bene- 
of the former. Jb. 11. 

13. Evrecution aguinst executor or administrator in representative charac- 
ter ; when may issue against him individually.—After the issue of 
an execution against an executor or administrator in his repre- 
sentative character, and its return ‘‘no property found’’ on a de- 
cree in the Chancery Court, as on a judgment at law, an execu- 
tion may be issued against him individually; nor is it necessary 








} that another execution, to be levied de bonis testatoris should be 
sent to the county in which he was apsointed. Allen v. Allen, 
154. 





14, Personal trust under will ; when executor invested with—Where the 
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testatrix Smee her husband as the executor of her will, giv- 
ing him a life-estate in allthe property, with remainder to their 
children, giving also to him adiscretionary power to sell and re- 
invest, and relieving him from giving bond; held, that a person- 
al trust was created, which did not attach to the executorial office, 
but was limited to the donee of the power. Proctor v. Scharpff, 
227. 

Proof of declarations of intestate in action against administrator. 
The statutory exclusion of testimony as to transactions with, or 
statements by, a deceased person, whose estate is interested in 
the result of the suit (Code, § 3058), extends to both the adversa- 
ry parties; and where the effect of the testimony of an adminis- 
trator as to declarations made by his intestate, explanatory of his 
possession of certain property, would be to increase the assets of 
the estate, such testimony is not admissible against the opposing 

arty. Adlerv. Pin et als., 351. 

yxecutor’s power to sell under will.—-When the will confers on an 
executor ‘‘full power to purchase or sell any property he may 
think necessary or proper, * * or to dispose of any property for 
the benefit of the estate,’’ the power of sale is not limited to lands 
in which the testator had a present right of possession and enjoy- 
ment, but includes also an estate in remainder or reversion. 
Hairston v. Dobbs, 589. 


. Title of purchaser from executor.—If an executor, having power 


under the will to sell, sells and conveys in pay:nent of his indi- 
vidual debt, and fails to account for the money on settlement, this 
does not affect the legal title of the purchaser; and if the devi- 
sees have any remedy, it is to recover the purchase-money as un- 
paid. Ib 589. 


. Administrator without interest can not purchase at his own sale. 


When an administrrtor has no interest in the estate which he 
represents, he can not become, either by himself, or jointly with 
another person, the purchaser of lands sold by himself under a 
probate decree, but such sale is voidable at the election of the 
heirs or devisees seasonably expressed ; and the confirmation of 
the sale by the Probate Court does not prevent the application of 
the equitable doctrine. McMillan v. Rushing, 402. 

Account ; bill for, legatees and devisees against administrator of es- 
tate declared and settled as insolvent ; what necessary to be shown. 
To sustain a bill by legatees and devisees, against the administra- 
tor of an estate which has been declared and settled as insolvent, 
for an account of property specially devised and bequeathed to 
them, they must show.that, on a proper accounting, after paying 
all the debts properly filed against the insolvent estate, assets 
will remain to whieh they are entitled. Jb. 402. 


. Liability of administrator for rents and hires during late war, 


1861-65.—On final settlement of. the accounts of a deceased ad- 
ministrator, who kept the estate together during the late war 
(1861-65) without an order of court, the distributees elccting to 
charge him with rents of the lands and the hire of the slaves, 
while the court will enforce the cardinal rule, which requires 
administrators to act in good faith, and to exercise that degree 
of skill and diligence which a prudent man uses in the manage- 
ment of his private affairs of similar nature, it will deal leniently 
where good faith is shown, having due regard to the disturbed 
condition of the country, and the difficulties and embarrassments 
resulting therefrom to the management and preservation of es- 
tates; and will neither compel a strict and exact accounting, nor, 
when the estimates of the several witnesses differ, adopt the 
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highest value of the rents and hires as the measure of liability. 
Clark, Adm’r, v. Eubank, et als., 584. 7 

21. Allowance of attorney’s fees to administrator.—An administrator 
should be allowed reasonable attorney’s fees paid to counsel, when 
necessary for his own. protection or that of the estate, as deter- 
mined by the character of the services and the value of the estate ; 
and also for services rendered on the final settlements of his ac- 
counts, except as to items which are successfully contested by 
the heirs and distributees; but, if he claims a credit for the entire 
compensation of counsel for services rendered on the settlement, 
when some of the items are successfully resisted by the heirs, the 
entire credit may be rejected. Jb. 584. 

22. Liability of administrator for rents; to distributees and to creditors. 
An administrator is chargeable with the rent of lands, which he 
failed tocollect by reason of the insufficiency of the sureties on 
the note taken by him, unless itis shown that he used due dili- 
gence to ascertain their solvency and sufficiency ; but, if it appears 
that the estate had been declared insolvent, that the creditors - 
were present at the public renting, and informed him that the sure- 
ties were good, they can not charge him with the rents thereby 
lost; nor can the distributees, in such case, unless such charge 
creates a surplus for distribution after the debts have been paid. 
Ib. 584. 


EXEMPTIONS. 


1. Action on note containing wairer of exempltion.—When a waiver of 
exemptions is claimed, in an action on a note, it must be alleged 
in the complaint, and may be specially controverted ; and, when 
controverted, the special issue must be found in favor of the 
plaintiff, or the waiver can not be incorporated in the judgment. 
Taylor & Co. v. Cockrell, 236. 

2. Same; evidence sufficient to entitle complainants to decree.—The only 
evidence being that of the debtor himself, who testifies that, at 
the time the mortgage was executed, he owned no other Jand 
than his homestead, besides the tract conveyed by the mortgage, 
and that his personal property was not worth one thousand dol- 
lars, this is sufficient to entitle the complainants to a decree. 
Ordway & McGuire v. White, &e., 244. 


FIXTURES. 


1. No rule defining when chattel loses its character as such and becomes 
a fixture.—Different rules prevail, dependent on the relation of 
the parties, whether of grantor or grantee, landlord and tenant, 
or executor and heir, and also upon the uses for which the things 
are intended, whether for the purpose of agriculture, or trade or 
manufacture. Tillman v. DeLacy, 108. 

2. Same.—As between mortgagor and mortgagee, the same rules pre- 
vail substantially, as between vendor and vendee. There is no 
material difference whether the chattel is attached before or after 
the execution of the mortgage—except stronger evidence of in- 
tention to annex is required where the chattel is placed subse 
quent to the execution of the mortgage. Jb. 103. . 

3. Requisites to convert chattel into a part of the realty—are: 1st. Actual 
annexation to the realty, or something appurtenant thereto. 2d. 
Application to the use or purpose to which that part of the realty, 
with which it is connected, is appropriated. 3d. The intention of 
the party making the annexation to make a permanent accession 

to the freehold. Jb. 103. 
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4. Same.—It may be regarded as a settled rule, that any chattel per- 
manently annexed to the freehold, and which can not be severed 
without material injury to the premises, becomes a part of the 
rage irrespective of the intention with which it was attached. 

. 103, 

5. Relacution of the rule.—It may be required by the future growth 
and extension of manufacturing industries, that the requisite of 
physical attachment in or to the soil, be relaxed t» the extent that 
the question of fixtures rel non shall depend on the nature and 
character of the act by which the structure is put in place, the 
policy of the law connected with its purpose, and the intentions 
«f those concerned in the act. Jb. i03. 

6. Permanency of attachment; how determined.—The permanency of 
the attachment does not depend un the strengh, or force, or man- 
ner of the annexation to the freehold so much as upon its con- 
stancy, and upon the uses to which the attached chattel is adapted, 
the purposes for which designed, and the intention of the party 
in attaching it. Jb. 103. 

. Tendency of modern decisions.—The current of modern decisions 
is in favor of viewing everything as a fixture which has been at- 
tached to the realty, with a view to the purposes for which it is 
held or employed, however slight or temporary the connetion be- 
tween them. Jb. 103. 

Case at bar.—In the case at bar the intention must control, the 
onus being on the plaintiff to show that the mortgagor intended 
oe the engine should be a permanent accession to the freehold, 

. 103. 


FORCIBLE ENTRY AND DETAINER. 


1. Stipulation in lease for continuance of possession after expiration of 
term.—When a written lease contains a stipulation, that the lessee 
may, after the expiration of the term, ‘‘continue to occupy by the 
month,’’ but does not bind him to do so, each party has an equal 
right, after the expiration of the term, to put an end to the ten- 
ancy by the month, by giving reasonable notice. McDevitt v. 
Lambert, 536. 

2. What is reasonable notice.—In the absence of statutory regulations, 
if a lease contains no provision as to the notice necessary to put 
an end to the tenancy, reasonable and sufficient notice is ‘* the in- 
terval between the times of payment of rent, or the length of 
time by which the letting was first measured :’’ and when the ten- 
ancy is by the month, a month’s notice must be given. Jb. 536. 

3. Statutory notice, or demand in writing.—The statutory notice, or 
demand in writing, which is necessary to the maintenance of an 
action of unlawful detainer (Code, § 3697), is distinct from the 
notice which, in case of a tenancy by the month, is necessary to 
ps an end to the tenancy, and terminate the defendant’s right- 
ul possession ; and this statutory notice can not be given while 
the defendant is in rightful possession. Jb. 536. 


FRAUDS, STATUTE OF. 


1. Statute of frauds as to contracts for sale of land; acceptance by at- 
torney.—In a bill to enforce a vendor’s lien, alleging that the de- 
fendant’s election to purchase, under the option reserved to him 
by the contract, was manifested by a letter written by his attor- 
ney, it is not necessary to allege that the attorney had written 
authority to accept; and the averment that he was ‘‘duly au- 
thorized ’’ not being denied, no question arises under the statute 

of frauds.—Linn v. McLean, 360. 
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1. Conveyance by embarrassed or insolvent debtor to creditor ; validity 
as against other creditors.—A bona fide creditor, knowing that his 
debtor is embarrassed, or insolvent even, may use extraordinary 
haste in collecting his demand, to the extent of purchasing 
everything the debtor has, leaving nothing for other creditors; 
but he must pay a reasonably fair price for the goods or property 
purchased, and secure no benefit to the debtor which the law 
would not give him in the absence of the contract. Leinkauff & 
Strauss v. Krenkle & Co., 136. 

2. Same.—In this case, the creditor’s demand being $5,700, and he 
purchasing the debtor’s entire stock of goods at the gross sum of 
$6,200, of which he paid $1,000 in cash, leaving $500 of his debt 
unsatisfied ; these facts bring the case within the. principle set- 
tled in Levy v. Williams, 79 Ala. 171, and stamp the transaction 
as fraudulent. Jb. 136, 






















































HusBAND AND WIFE—PARTNERSHIP. 


3. (On application for rehearing.) Recital, in conveyance, of partner- 
ship of husband and wife, the grantors ; coverture of wife no obsta- 
cle to decree condemning partnership property.—The complainant 
suing as creditors of the mercantile partnership of 8. A. M. & 
Co., alleged to consist of S. M. and his wife, and seeking to set 
aside, on the ground of fraud, a sale and conveyance of their en- 
tire stock of goods by said partnership; the bill of sale, which was 
made an exhibit to the bill, and in which the partnership was de- 
scribed as consisting of the husband and wife, is sufficient proof 
of the fact of partnership, as against the unsworn answers of the 
defendants, averring that the business belonged to the wife alone ; 
and the fact of the partnership being established, the coverture 
and incapacity of the wife, one of the partners, is no obstacle to 
the decree condemning the goods as the property of the partner- 
ship. Jb. 136. 

4. Sale by insolvent debtor to creditor ; validity as against other creditors. 
A sale of property by a failing or insolvent debtor, at a fair and 
adequate price, in absolute payment of an honest debt, no ben- 
efit whatever being cunreal to himself, will be sustained by the 
courts, as a valid exercise of his right of preference, although he 
thereby disabled himself to pay his other creditors, and may have 
intended to defraud them; yet, if it was shown that the purchas- 
ing creditor knowingly participated and intentionally aided the 
debtor in other transactions, which proximately preceded his 
failure in business, it would possibly be different. Tryon v. Flour- 
noy & Epping, 321. 

5. Gamneded absolute conveyance, intended only as security for loan; 
validity as against creditors.—A conveyance absolute in form, but 
intended only as a security for a loan, as shown by a bond with 
condition to convey on payment of the debt, the papers not be- 
ing recorded, and no change of possession being shown, is con- 
structively fraudulent as against existing creditors; but, as 
against subsequent creditors, a fraudulent intent, or actual fraud, 
must be shown. Jb. 321. . 

6. Same; ignorance of law, as excuse for failure to record; concealment 
of contents of deed.—If the creditor, being a resident of Georgia, 

was ignorant of the fact that the laws of Alabama required reg- 

istration of such conveyance and defeasance, and for this reason 
failed to have it recorded until after the lapse of nine or ten 
months, this wotld be sufficient to rebut any fraudulent intent 
on his part; nor can he be charged with a fraudulent intent, 
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FRAUDULENT CONVEYANCES—Continued. 


because the debtor, when acknowledging the conveyance, at- 
tempted to conceal its contents. Jb. 321. 

. Fravd.—On the facts shown by the record, the court so far concurs 
with the chancellor in the conclusion that the mortgage attacked 
for fraud is not shown to have been executed with any fraudulent 
int ‘nt on the part of the mortgagor; or, if it was, that the mort- 
gayee participated in such fraudulent intent. Lawson v. Ala. 
Warehouse Co., 341. 

. False recital a badge of fraud; may be explained.—But a false re- 
cital in a mortgage, as to the consideration, or indebtedness in- 
tend.«l to be secured, is only a badge of fraud, and is susceptible 
of explanation; and where the indebtedness is recited to be 
$5,000, as in this case, but itis shown that $2,800 only was loaned 
at the date of the mortgage, and the residue ($2,200) was to be 
advanced at times, and in sums, to suit the mortgagee’s conve- 
nience, this is a sufficient explanation, and relieves the instru- 
ment of any imputation of fraud. Jb. 341. 

. Billto set aside fraudulent conveyance ; when not multifurious—U n- 
der the rule against multifariousness, several distinct matters 
wholly unconnected, or several defendants against whom the 
complainant asserts separate demands, the case of each defend- 
ant. being entirely distinct in its subject-matter from that of the 
others, can not be joined in the same bill; but, in the application 
of this rule to particular cases, the court necessarily exercises a 
discretion, endeavoring to avoid a multiplicity of suits, on the 
one hand, and not to involve a party in oppressive and expensive 
litigation in which he has no interest, on the other. Burford v. 
Steele, 147. 


10. Fraud ; when averment of, sufficient.—While a general charge of 


fraud, without a statement of the facts on which it is founded, is 
not sufficient, it is not necessary that all the facts and circum- 
stances shall be minutely alleged; a general averment of facts 
from which, unexplained the conclusion of fraud arises, is suffi- 
cient. Jb. 147. 

. Same ; bill for ; when fraudulent grantees of husband may be joined 
as defendants.—Fraudulent grantees, to whom the husband has 
transferred his property in fraud of the complainant’s right of 
maintenance, may be joined with him as defendants to such a 
bill; and the bill is not multifarious because they claim under 
several conveyances executed with the same common intent. 
Hinds v. Hinds, 225. 


GAMING. 


See Criminau Law. 


GARNISHMENT. 
1. Judgment against garnishee, and payment thereof, as defense to ac- 


tion.—When a garnishee, against whom a judgment has been 
rendered by a justice of the peace, sets up the payment thereof 
in defense of an action by a claimant of the condemned debt, 
mere irrégularities in the judgment do not invalidate it, if the 
justice had jurisdiction of the subject-matter and the parties; 
ut, his jurisdiction being purely statutory, his authority to 
render the judgment must affirmatively appear.—Edwards v, 
Levishon, 447. 


2. Same; notive to adverse claimant, and contest with him.—If the 


garnishee, admitting his possession of money, states that it is 
claimed by a third person, the proceedings against him must be 
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GARNISHMENT—Continued. 


suspended, and a notice issued to such third person to appear 
and contest with plaintiff the right to the money (Code, §§ 
3302-03) ; and if, instead of such notice, the plaintiff sues out a 
garnishment against such third person, and contests his answer, 
this amounts to an abandonment or discontinuance of the proceed- 
ing against the former garnishee, and is available to him asa 
defense against a judgment; and if a judgment is wrongfully en- 
tered by the justice against both of the garnishees, which is re- 
versed on appeal by the second, but is paid by the first, such pay- 
ment is no defense to an action against him by the other. 
Ib. 447. 


GUARDIAN AND WARD. 
1. Same.—Where a ward has obtained a decree against his guardian 


on final settlement, he may maintain a bill against the survivin 
surety on the guardian’s official bond, jointly with the persona 
representative of the deceased surety, to enforce satisfaction out 
of their property; and the surviving surety having executed two 
mortgages on his property, on successive days, both mortgagees 
may also be joined as defendants, under allegations of fraud and 
want of consideration.— Burford, Adm’r, v. Steele, 147. 


. Infants not included in the statute of non-claim.—Infants are not 


included in the statute of non-claim (Code, § 2598), but they are 
allowed eighteen months after attaining majority to present their 
claims; and the fact that an infant has a guardian, who may and 
should act for him, does not exclude him from the benefit of this 
ees ner sg 147. 

requisite proceedings.—A settlement of the 
guardian’s accounts in the Probate Court, made during the mi- 
nority of the ward, before the resignation of the guardian, and 
without the appointment of a guardian ad litem, is void for want 
of jurisdiction; and a decree in chancery removing the ward’s 
disabilities as an infant, fraudulently procured by the guardian, 
imparts no validity to the settlement.—Cozx v. Johnson et al. 22. 


. Ward suing guardian after attaining majority to avoid settlements 


made.—A bill in equity filed by a ward within twelve months 
after attaining majority, seeking to compel a settlement of the 
accounts of his guardian, and to set aside conveyances executed 
by him to his guardian during his minority, based on a void 
settlement rendered by the Probate Court, is neither multifarious 
nor wanting in equity.—Jb. 22. 


Final settlement of gquardian’s accounts; when Probate Court has not 


jurisdiction.—The Probate Court has no jurisdiction to make a 
final settlement of a guardian’s accounts during the minority of 
the ward, and while the legal relation between them still exists. 
Glass v. Glass, 241. 


. Same; (this case.)\—Where the record shows that the guardian’s 


accounts for final settlement were filed on the 14th November, 
and his resignation filed on the 14th January afterwards, on 
which day also a final settlement of his accounts was made with 
the court, the settlement is void, and can not be supported on 
the principle of retrospective relation.—/b. 241. 7 


HOMESTEAD. 


See CHANCERY. 


1. Conveyance of homestead by married man without signature and 





assent of wife.—An absolute conveyance of his homestead by a 
married man, without the voluntary signature and assent of his 
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wife, is a nullity, and an executory agreement to convey is 
equally null and inoperative.—Striplin & Co. v. Cooper & Son, 
256. 


2. Same; lien of bond as against homestead.—The lien created by the 


official bond of a tax-collector, as declared by statute (Code, § 
403), extends to the homestead owned and occupied by him at the 
time of the execution of the bond, and is operative as against 
subsequent purchasers with notice. (CLopron, J., dissenting.) 
Schuessler v. Dudley, 547. 


HUSBAND AND WIFE. 


bo 


See FraupuLEent Conveyances, 3. 


. Power of wife over rents, income and profits of her equitable separate 


estate.—As to the rents, income and profits of the wife’s equita- 

ble estate, she is entitled to receive and control them herself, 

without any interference on the part of her husband, but she 

may give them to him, as she might to any other person; and if, 

while they are living together, she allows him to receive the 

rents, income and profits, without objection, a gift to him will be 
resumed, and she can not charge his estate after death. Allen, 
zr., v. Allen. 180. 


. Same ; liability of husband’s estate to account for use and occupation 


of wife’s house.—As to the rents and dividends of the wife’s prop- 
erty actually received by the husband in this case, the proof 
showing that she always claimed them, and that he admitted her 
claim, and promised to pay it, she is entitled to a decree against 
his estate; but as to the husband’s liability for the use and occu- 
pation of the wife’s house, in common with her and the other 
members of their family, if such claim could be allowed in any 
case, ‘‘it would require much clearer and stronger proof than is 
shown in this case.’’ Jb. 180. 


. Husband’s power over wife’s statutory estate.—The statutory separ- 


ate estate of the wife can not be bound by any act of the hus- 
band, except to the extent of the statute making it liable for 
“‘articles of comfort and support of the houshold, &c.’’ § 2711, 
Code. Ward et al. v. Johnson, 281. 


. Earnings and services of wife during coverture.—The earnings and 


penny services of the wife, during coverture, presumptively 
long to the husband, though he may relinquish them in her 
favor, except as against his existing creditors ; and when the wife 
attempts to enforce in equity, after the death of the husband, a 
contract for her own benefit, the consideration of which was per- 
sonal services rendered by her during coverture, she must allege 
and prove a re!inquishment in her favor, and that the husband 
left no debts, or that his debts have been paid. Bohman v. Overall, 
451 


‘ Remedy at law.—There is no adequate remedy at law, in favor of 


the persons named as legatees in such testamentary paper, on ac- 
count of the failure of the promisor to carry out its provisions; 
andthe jurisdiction of equity is maintainable on the grounds of 
fraud, trust, and specific performance. Jb. 451. 


. Mortgage by husband, on crops to be raised on wife’s land.—The hus- 


band may, by mortgage or otherwise, anticipate the crops to be 
raised on lands belonging to the wife’s statutory estate, when 
necessary to procure supplies, teams, implements, or other things 
essential to carrying on farming operations. Boyett & Wimberly 
v. Potter, 476. 
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7. Earnings of wife and minor son.—The earnings of the wife during 
coverture, and the earnings of an unemancipated son, alike be- 
long to the husband and father; his renunciation of his rights, in 
favor of his wife, is void as against his existing creditors; and itis 
subject to revocation, and is revoked by a mortgage executed be- 
fore the consummation of the gift by delivery ; as where the sub- 
ject of the gift is the crops to be’raised -by the labor of the wife, 
and they are mortgaged by him before they are planted. Jb. 476. 

8. Same ; (this case).—Where the owner of a homestead, having made 
an executory sale, in which his wife did not join, afterwards re- 
moved from the premises, and an attachment was then levied on 
the land; a purchaser at the sheriff’s sale, under the judgment in 
the attachment sale, acquires a title which must prevail over that 
of an assignee of the title-bond, to whom a conveyance was exe- 
cuted after the levy of the attachment. Striplin & Co. v. Cooper 
& Son, 256. 

9. Declarations of husband acting as agent of wife —When the husband, 
acting as agent of the wife, makes declarations in regard to a 
partnership business, in which she is a member, such declara- 
tions or admissions being narrative only of a past transaction, are 
not legal evidence to fix a charge on her, or her estate. Ward et 
al. v. Johnson, et al. 281. 

10. Mortgage of wife’s statutory estate a nullity.—A mortgage by a mar- 
ried woman of her statutory separate estate, to secure the debt of 
her husband, is a nullity. Bergan v. Jeffries, 349. 

11. Same ; a bill to enjoin suit on, without equity. —A bill to enjoin a 
suit on such mortgage is without equity, there being a good and 
perfect defense to the action at law. Jb, 349. 

12. Same ; fraud does not give jurisdiction.—The fact that a fraud may 
have been perpetrated on the wife, would not give jurisdiction, 
without some other ground of equitable cognizance, where there 
is a plain and adequate remedy at law. Jb. 349. 


INFANTS. 


1. Relieving minors of disability; impeaching equity decree.—In reliev- 
ing minors of the disability of infancy (Code, §§ 2735-41) the 
Chancery Court exercises a special and limited jurisdiction, and 
its decrees stand on the same footing as the judgments of courts 
of limited and inferior jurisdiction, whose recitals of notice or 
appearance may be impeached and contradicted, in a collateral 
proceeding, by extrinsic evidence. Cox v. Johnson, 22. 

2. Same; requisites of petition.—When the infant has a guardian, the 
petition asking to be relieved of the disabilities of non-age must 
be signed by the infant in person, and the guardian must join in 
the petition; and if signed by the guardian, in the name of the 
infant, but without his knowledge or consent, the decree founded 
on it isa fraud on the jurisdiction of the court, which the court 
will set aside on a direct proceeding, or, without setting it aside, 
will prevent the guardian using it against theinfant. Ib. 22. 

3. Decree based on admissions of guardian ad litem ; when infants may 
file bill of review.—If the record shows that the decree was founded 
only on the admissions of the guardian ad litem of the infants, 
they may file a bill of review within three years after attaining 
their majority ; and the proceedings will be reversed back to the 
—- in order that a hearing may be had on legal evidence. 

looper v. Hardie, 114. 

4. Infants not included in the statute of non-claim.—Infants are not 

included in the statute of non-claim (Code, § 2598), but they are 
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allowed eighteen months after attaining majority to present their 
claims; and the fact that an infant has a guardian, who may and 
should act for him, does not exclude him from the benefit of this 
exception. Burford v. Steele, 147. 


5. Laches not imputed to infant ; when election seasonably expressed, 


As a general rule, laches will not be imputed to an infant; and 
where several children, seeking to set aside a purchase of lands 
by an administrator at his own sale, file their bill within two 
years after the eldest had attained his majority, their election is 
seasonably expressed. McMillan v. Rushing, 402. 


6. Minors; how brought before the court.—When the complainant is the 


father of an infant defendant, whose mother is dead, service of 
process should be made on her general guardian, if she has any; 
and if process is served on the person who is averred to be her 
guardian, but the bill is not sworn to, and there is no affidavit of 
the fact that he is such guardian, and no proof of the fact, the 
infant is not properly before the court. Gayle v. Johnston, 395. 


INSURANCE. 


1. Insurance; warranty and representations distinguished.—In a con- 


tract of insurance, a warranty is part and parcel of the contract it- 
self, is in the nature of a condition precedent, and, whether 
material to the risk or not, must be strictly complied with, or 
literally fulfilled, before the assured can recover on the policy; 
while a representation, not being of the essence of the contract, 
but relating to something collateral or preliminary, and in the 
nature of an inducement to it, though in. does not avoid the 
policy, unless it relates to a fact actually material, or clearly in- 
tended to be made material by the agreement of the parties. 
Ala. Gold Life Ins. Co. v. Johnston, 467. 


2. Same.—The mere fact that a statement is referred to, or even in- 


serted in the policy itself, is not now considered conclusive of its 
nature as a warranty; but whether it is to be construed as a war- 
ranty, or as a representation merely, depends rather on the 
form of the expression, the apparent purpose of its insertion, and 
its conviction with other parts of the application and policy, con- 
strued together as one entire contract. Jb. 467. 


3. General rules of construction.—Among the settled rules for the con- 


struction of policies of insurance are these: (1) that all the con- 
ditions and obligations of the contract will be construed liberally 
in favor of the assured, and strictly against the insurer, (2) that 
the clearest and most unequivocal language is necessary to create 
a warranty, and all statements of doubtful meaning will be con- 
strued as representations merely; (3) that even though a war- 
ranty in name or form be declared by the terms of the contract, 
its effect may be modified by other parts of the policy, or of the 
application, including the questions and answers, so that answers 
to questions not material to the risk will be construed as war- 
ranting only their honesty and good faith. Jb. 467. 


4. Case at bar.—In this case, the contract containing inconsistent ex- 


pressions, one part tending to show an intention to make the 
answer warranties, and another treating them as representations 
merely, the court holds (1) that the answers are not absolute 
warranties, but are in the nature of representations, or, if war- 
ranties, only of an honest belief of their truth; (2) that any un- 
true statement or suppression of fact material to the risk will 


vitiate the policy, and thus bar a recovery, whether intentional - 


or within the knowledge of the party or not; (3) that such state- 
ment of an immaterial fact, though untrue, will not avoid the 
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»olicy, unless the party knew it was false, or was negligently 
ignorant ; and (4) that the inquiries as to the symptoms of disease 
were not intended to be absolutely material, unless they had ex- 
isted in such appreciable form as would affect soundness of 
health, or have a tendency to shorten life. Jb. 467. 


. Proof of payment of premiums.—When a creditor files a bill in 


equity, to reach and subject tothe satisfaction of his debt the 
proceeds: of a policy of insurance on the life of the deceased 
debtor in favor of one of his children, and the answers deny that 
the premiums were paid by the debtor, while the onus of proving 
payment is on complainant, positive proof is not vouateed. but it 
may be established by circumstantial evidence; nor is it incum- 
bent on him to show the sources from which the debtor derived 
the money. Fearn, Ex’rv. Ward, Adm’r, 555. 


. Policy of insurance by debtor, in favor of child, considered as volun- 


tary conveyance at suit of creditors.—A policy of insurance pro- 
cured by a debtor on his own life, in favor of one of his children, 
not being within the protection of the statute (Code, §§ 2733-4), is 
a mere voluntary conveyance, and is void as against his existing 
creditors, though no fraud may have been intended. Jb. 555. 


. Policy of insurance by debtor, in favor of child, considered as con- 


veyance on valuable consideration.—When a father, being in- 
debted to one of his children, procures a policy of insurance on 
his own life in her favor, as security for, or in payment of his 
indebtedness, the transaction will be sustained against the at- 
tack of his other creditors, as being founded on valuable consid- 
eration, provided the limit of reasonable adequacy and sufficiency 
be not exceeded; but the relation of debtor and creditor does 
not exist between them, because he is indebted, as executor, to 
the estate of his deceased father, which was bequeathed to him 
and his mother equally, while his daughter is a legatee under 
the will of his deceased mother. Jb. 555. 

Policy of life insurance ; nature of contract.—A policy of life in- 
surance is not a contract of insurance for a single year, with the 
right or privilege of renewal annually, or as each premium be- 
comes due and is paid ; but is a single and entire contract, hav- 
ing its inception in the issue of the policy, continuing during 
the life of the assured (or other term), and payable at death, but 
subject to be discontinued by the non-payment of premiums as 
agreed. Ib. 555. 

Same ; extent of creditor’s right to subject.—After the death of the 
debtor, having procured a policy of insurance on his own life iu 
favor of one of his children, an existing creditor may reach and 
subject in equity, not only the premiums paid by the debtor, but 

the proceeds of the policy to the extent of the debt; and the 
money having been loaned out on note and mortgage, by the 
guardian of the infant, the c:editor may pursue it, and make the 
mortgage available for his own benefit. Jb. 555. 

Representation as to interest of insured in property.—The erection 
of a party wall, by agreement between the insured and the 

vendee of the adjoining premises, running up two stories high on 

the wall of the insured property, does not show that the interest 
of the insured in his property is ‘‘ other than the entire, uncondi- 
tional, and sole ownership,’’ as stated in answer to questions ; 
omen? when the agent of the insurer, through whom the 
policy was effected, lived in the town where the property was 
situated, and must have known its condition. Com. Fire Ins. 
Co. v. Allen, 571. 


. Agency in procuring policy.—An agent of the insurance company, 


through whom a policy is effected, can not be considered in any 
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sense as the agent of the insured, in any matter connected with 3. 

the issuing of the policy. Jb. 571. 

Waiver of proof of loss and notice.—When the insurance company, 

on being notified of a loss, at once offers to pay a specific sum 

denying liability for some of the articles as not being cove 
by the policy, this is a waiver of the preliminary proof of loss, 
and authorizes the insured to sue at once, without waiting for 

the lapse of sixty days provided for in the policy: Jb. 571. 

13. Construction of policy as to fixtures included or excepted.—A policy 
insuring a brick store against fire, containing an exception of 
‘‘fences and other yard fixtures, side-walks, store furniture 
and fixtures,’’ covers a wooden shed or awning in front of the 
building, supported on pillars sunk in the ground, with rafters 
extending into the brick wall; but the shelving in the house, 
and an office enclosed with railing in one corner of the interior, 
- ‘**store fixtures’’ within the meaning of the exception. 

b. 571. 

14. Same ; clause providing for repairs.—When the policy contains a 
clause giving the insured the option to repair within a reasonable 
time,and he claims the benefit of it, this is not a full defense to 
an action on the policy, unless by the repairs the property is 
made as serviceable and valuable as before the fire. Jb. 571. 

15. Same ; measure of damages.—When the policy provides that the 
cash value of the property destroyed or damaged shall not exceed 
what would be the cost to the assured of replacing it, and, in 
case of depreciation from use or otherwise, a suitable deduction 
shall be made from the cost of repairing; the measure of dam- 
ages would be the cost of repairs, if thereby the property is 
rendered as valuable as it was before; if less valuable than be- 
fore, then the difference must be added to the cost; and if more 
valuable, it must be deducted. Jb. 571, 

16. Tender.—A tender of less than the amount claimed, conditioned 
on a receipt in full being signed, and not accompanied by the 

— of the money into court (Code, § 2997), is not good. 
. 71. 


JUDGMENTS AND DECREES. 


1. Conclusiveness of judgment.—The purchaser having brought an 
action at law against his vendor, alleging full payment of pur- 
chase-money and the failure or refusal of the vendor to make 
titles according to the condition of his bond, and judgment on 
verdict being rendered for the defendant ; while such judgment is 
not conclusive as to the amount due, it is conclusive of the fact 
that something is due; and on bill afterwards filed by the pur- 
chaser to compel a specific performance, alleging full payment 
of the purchase-money, while the judgment at law is unreversed 
and in full force, although the evidence adduced before the reg- 
ister may show full payment before the judgment was sendeoall, 
he must report that a nominal sum was due. Meard v. Pulaski, 
502. 

2. Appeal from justice’s judgment when sum claimed exceeds twenty 

dollars; formation of issue.—On appeal from a justice’s judgment 

when the sum claimed exceeds twenty dollars, the cause must 
be tried ‘‘on an issue to be made up under the direction of the | 
court (Code, § 3122); but it is not necessary that the record 

should show the active interference of the court in the formation 

of the issue, when not requested ; and it will be presumed, when 

pleas to the merits are found in the record, that the cause was 

tried on them without objection. Jones v. Collins, 108. 
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ll. 


Same.—Where a ward has obtained a decree against his guardian 
on final settlement, he may maintain a bill against the surviving 
surety on the guardian’s official bond, jointly with the personal 
representative of the deceased surety, to enforce satisfaction out 
of their property ; and the surviving surety having executed two 
mortgages on his property, on successive days, both mortgagees 
may also be joined as defendants, under allegations of fraud and 
want of consideration. Burford, Adm’r, v. Steele, 147. 

Relief in equity against judgment at law, or decree of Probate Court, 
on the ground of fraud.—To justify relief in equity against a judg- 
ment atlaw, or decree of the Probate Court, on the ground of 
fraud, the alleged fraud must have been practiced in the rendi- 
tion or procurement of the judgment, and it is not sufficient to 
show fraud in antecedent transactions, which would have con- 
stituted a good defense against the judgment. Watts v. Frazer, 
186. 


. Scire facias; when not granted.—After the lapse of eight years 


from the sale and its confirmation, during which period no action 
is had or asked in the cause, the suit is at an end, and the decree 
can neither be revived by scire facias, nor made the basis for a 
second decree, ascertaining the balance due, on which execution 
may issue. Presley, Admr’x, v. McLean, 309. 


. Service of summons on defendants.—No valid judgment can be ren- 


dered against a party not before a court, and, on appeal, the re- 
cord must reasonably show that the defendant was served or 
appeared. Where the record does not disclose the fact, inquiry 
must be addressed to the proper construction of the judgment 
entry. Owings v. Binford, 421. 


. Construction of judgment recitals.—The recitals of the judgment 


may be sufficient to bring in parties without service, and this 
construction will be placed upon them if necessary to preserve the 
verity of the record; but, if the recitals are consistent with the 
hypothesis that they did not appear, and the maintenance of the 
verity of the records does not require such construction, no in- 
tendment will be indulged in favor of the appearance. Ib. 421. 


. Case at bar.—In the case at bar the name of each defendant is set 


outin the margin; the recitals are ‘‘ came the — by attorneys;”’ 
a judgment is rendered against all the defendants, each being 
specially named inthe judgment. The necessary construction is 
that all appeared. Jb. 421. 


. Revision of judgment of Selma City Court, under special statute.—In 


reviewing a judgment of the City Court of Selma, rendered by 
the court without the intervention of the jury, (Sess. Acts, 1875-6, 
p. 390, § 14), this court is not allowed to indulge any presumption 
whatever in favor of its findings on the evidence. Butler v. 
Jones, 436. 

Judgment against garnishee, and payment thereof, as defense to ac- 
tion.—When a garnishee, against whom a judgment has been 
rendered by a justice of the peace, sets up the payment thereof 
in defense of an action by a claimant of the condemned debt, 
mere irregularities in the judgment do not invalidate it, if the 
justice had jurisdiction of the subject-matter and the parties ; 
but, his jurisdiction being purely statutory, his authority to 
render the judgment must affirmatively appear.—Edwards v. 
Levishon, 447. : 

Same; notice to adverse claimant, and contest with him.—If the 
garnishee, admitting his possession of money, states that it is 
claimed by a third person, the proceedings against him must be 
suspended, and a notice issued to such third person to appear 
and contest with plaintiff the right to the money (Code, §§ 
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3302-08 ; and if, instead of such notice, the plaintiff sues outa 
garnishment against such third person, and contests his answer, 
this amounts to an abandonment or discontinuance of the pro- 
ceeding against the former garnishee, and is available to him as 
a defense against a judgment; and if a og is wrongfully 
entered by the justice against both of the garnishees, which ig 
reversed on appeal by the second, but is paid by the first, such 

ayment is no defense to an action against him by the other, 


Pb. 447. 


12. Plea of former judgment in bar; replication and evidence.—In trover 


for the conversion of cotton seed, a former judgment being 
pleaded in bar, in which a set-off was claimed on account of the 
value of the cotton seed, it is competent for the plaintiff to show 
that, on the former trial, under the evidence and the rulings of 
the court thereon, the claim of set-off was disallowed, because 
the plaintiff in the action had an unsatisfied lien on the cotton 
seed ; and a replication averiing these facts is a good answer to 
the plea. Haas v. Taylor, 459. 


JURISDICTION. 


1. Jurisdiction of justice of the peace under statute against cruelty to 


animals.—Justices of the peace have not final jurisdiction of of- 
fenses committed in violation of the statute against ‘‘cruelty to 
animals,’’ (approved, February 23, 1883,—Sess. Acts 187— 
amended, February 17, 1885,—Sess. Acts 156,) there being noth- 
ing in either statute which confers such jurisdiction. Horton v. 
The State, 8. 


2. Same; when order of sale void and the sale a nullity.—If the juris- 


diction of the court never attached, the order of sale is void, and 
the sale a nullity ; and the remedy at law to recover the land be- 
ing plain and adequate, the heirs can not come into equity to set 
aside the sale. Watts v. Frazer, 186. 


LANDLORD AND TENANT. 


1. Landlord has lien on entire crop grown on rented lands, whether 


grown by tenant himself or sub-tenant.—The landlord has a lien on 
the entire crop grown on the rented lands, for the rent of the 
current year, whether it be grown by the tenant himself, or by a 
sub-tenant; and when a bale of cotton is placed by the sub-ten- 
ant at the gin-house, and set apart for the landlord in satisfaction 
of his claim for rent, the title of the landlord is thereby per- 
fected, and he may maintain trover against any one who fi ne 
wards converts the cotton.—Steinhardt v. Bell, 208. 


. Ratification not binding unless made with full knowledge of all ma- 


terial facts.—A subsequent ratification of the unauthorized con- 
version, by the landlord, if made with full knowledge of all the 
material facts, is a complete defense to the action; but the bur- 
den of proof as to such ratification is on the defendant, and any 
evidence tending to prove or disprove the landlord’s knowledge 
of any material facts is relevant and competent. Jb. 208. 


. A waiver by landlord of lien for current year no waiver of other lien. 


A waiver bya landlord, of his lien, in favor of another, for ad- 
vances to be made his tenants to enable them to make a crop the 
current year, does not operate a waiver of the landlord’s lien in 
favor of an antecedent debt of the tenant, except by consent of 
the landlord. Napier v. Foster, 339. 


. Tenants in common ; use and occupation.—At common law, a ten- 


ant incommon was not liable to his co-tenant for use and occu- 
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pation, unless there was an actual eviction, or an agreement to 
pay rent; and the English statute (4th and 5th Anne) changing 
the rule, having been enacted after the settlement of this country, 
is not of force withus. Gayle v. Johnson, 395. 


5. Same ; account for rents received.—For rents actually received one 


~I 


_ 
~-e 








10. 


11. 


tenant in common is liable to account to his co-tenant; but, when 
the rents were received from a tenant to whom necessary ad- 
vances to make a crop were supplied, such advances, and other 
necessary costs and expenses incurred, must be deducted from 
the gross amount received. Jb. 395. 


. Written conveyance not varied by parol reservation.—A deed absolute 


in its terms, passes a fee simple estate in prasenti, taking effect 
on delivery ; and its legal effect can not be varied by a reserva- 
tion in parol, so as to make the estate conveyed commence in 
futuro. Wright v. Graves, 416. 

enancy at will.—A parol gift of lands, or an unexecuted parol con- 
tract of purchase accompanied with possession, creates a tenancy 
at will. Jb. 416. 


. Alease made with a tenant at will constitutes a person making it, 


when let into possession, a sub-lessee who is precluded to deny 
the right or title of his lessor at the time of making the lease; 
but, if not let into possession, he may show that the contract of 
lease is invalid because unsupported by a sufficient legal consid- 
eration. Ib. 416. 


. Tenancy by sufferance.—A tenant for life can not make a lease to 


continue longer than his own estate, unless the remainderman 
joins. If the lessee of the tenant for life is in possession at the 
time of his death, and continues to hold over, he becomes a ten- 
ant by sufferance; but, if the lessee is not in possession, or does 
not hold over, a mere recognition of a lease previously made does 
not constitute such tenancy. Jb. 416. 

Written agreement not extended by parol.—A tenant having given 
his note or written obligation for the rent, specifying a certain 
number «of bales of cotton, it is not pebanienibie be show by parol 
that he also agreed to deliver a certain quantity of cotton seed. 
Powell et al. v. Thompson, 51. 

Custom; when can not alter written agreement.—The landlord, suing 
in case for the conversion of his tenant’s crop, whereby his stat- 
utory lien was lost, can not be allowed to “‘ prove that it was a 
rule or custom he had made on his plantation that he should 
have all the cotton seed raised on the land by his tenants ;’’ 
because one man can not establish a custom, and because such 
evidence contradicts the terms of the note for rent., which 
specified that a certain number of bales of cotton should be 
delivered as rent. Jb. 51. 

When joint action will lie ; when not.—If the cotton was converted 
by the wrongful act of the tenant himself, co-operating with the 
other defendants, who had notice of the landlord’s rights, a joint 
action for the wrongful act may be maintained against all of them ; 
but, if the wrongful act of each was separate and distinct, a joint 
action can not be maintained against them. Jb. 51. 

When sureties on replevy bond are jointly liable with their principal. 
While the cateneal of the tenant’s crop from the rented premises, 
without the consent of the landlord, and without paying the rent, 
is prima facie a wrongful act, tending to the destruction of the 
landlord’s lien; yet it may be justified by proof of legal right or 
lawful excuse, as by showing that it was replevied by the tenant 
after attachment levied at the suit of the landlord, and after the 
expiration of the tenancy and the tenant’s removal from the 

rented premises; but, if such replevy, was made, not in good 
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{ 
: 
faith for the preservation of the cotton, but with the intention to 
’ 
| 
| 
: 


waste and convert it, and the sureties on the bond had notice of 
such wrongful intent, they are liable for the conversion jointly 
with their principal. Jb. 51. 

. When judgment against tenant evidence ageinst landlord.—A_judg- 
ment against a tenant is not evidence against the landlord in a 
subsequent action for the recovery of poss-ssion, unless he had 
notice, or was admitted to defend, or did actually defend. Patton 
et als. v. Pitts et als., 373. 

As to title, the grantees of landlord and tenant of landlord are stran- 
gers.—The grantees of a landlord derive no title through him from 
a former tenant; for the purposes of title, they are entire stran- 

ers—evidence for or against the one, is therefore inadmissible 
or or against the other. Jb. 373. 

Attachment by landlord of the mortgagor ; mortgagee can not main- 
tain trespass on account of the levy.—If the attachment was sued 
out by the landlord of the mortgagor, who had furnished the mort- 
gaged property as advances to make acrop, his lien is superior 
to the mortgage, and the mortgagee can not maintain trespass on 
account of the levy. Dunlap & Steele v. Vandegrift, 424. 

7. Landlord’s remedy against purchaser of tenant’s crop, whereby stat- 
utory lien is destroyed.—A special action on the case lies in favor 
of the landlord, against a purchaser of the tenant’s crop with 
notice of the landlord’s statutory lien, whereby the lien was lost 
and destroyed; but a prior waiver of his lien by the landlord, in 
favor of the purchaser, is a defense to such action. Stoelker v. 

‘ooten, 610. 

. Same; agreement waiving lien.—An agreement between the land- 
lord and a merchant who had made advances to the tenants, 
taking mortgages on their crops and stock, and who was unwill- 
ing to make additional advances for the next ensuing year with- 
out a waiver of the landlord’s lien in his favor; by which it was 
stipulated that the landlord would waive his lien, that the ac- 
crued rents for the year might be applied to the merchant’s 
debts, that he would continue to make advances for the ensuing 
year, but limited to actual necessaries, under the supervision of 
the landlord’s agent, at actual cost with interest added, and 
that he would, at the end of the year, transfer his mortgages to 
the landlord, on payment of the several debts due him,—such 
agreement is an absolute and unconditional waiver of the land- 
lord’s lien for the past year, but the waiver as to the ensuing 
year is conditional, being dependent on the performance of the 
stipulated acts by the merchant; and these conditions not having 
been performed, the agreement is no defense to an action by the 
landlord for the sale of the cotton raised by the tenants during 
that year. Jhb. 610. 


LARCENY. 
Sree CRIMINAL LAW. 


LICENSE. 


1. A license not a contract.—But is a permit revocable at the will of 
the legislature ; and where a license has been granted to sell 
spirituous liquors, and a valid election is afterwards had, result- 
ing in favor of prohibition, it operates to revoke the license, and 
to convert what is otherwise a lawful business into a criminal 
offense. Miller v. Jones, 89. 

2. The proceedings to obtain an election under the act approved Decem- 
ber 11th, 1884, create a new, limited and special jurisdiction, not 
covered by the grant of general jurisdiction to the probate courts, 
Ib. 89. 
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LIEN. 








































See Execution; LANDLORD AND TENANT; VENDOR AND PurcHA- 
SER; MECHANIC’S. 


1. Amendment of complaint; claim of lien for taxes paid.—When the 
purchaser of lands at a sale for unpaid taxes brings an action 
to recover the possession, and the sale is held invalid on any 
ground except that the taxes were not in fact due and unpaid, he 
may have judgment for the amount paid by him, with subsequent 
taxes, and statutory penalty, which constitutes a lien on the 
land (Sess. Acts, 1878-9, p. 8); and when it becomes apparent, 
from the rulings of the court during the trial, that this suit must 
fail, he has a right to amend his complaint by making the statu- 
tory statement and claim. Wartensleben v. Haithcock 565. 


LIMITATIONS, STATUTE OF, AND NON-CLAIM. 
See Trusts AND TRUSTEES. 


1. When statute of limitation begins to run in favor of stockholders.— 
When the terms of subscription bind the stockholders to pay the 
amount subscribed by them respectively, ‘‘in such installments as . 
may be called for by said company, and one per cent. at the time 
of subscription ;’’ and the corporation, becoming embarrassed, ex- 
ecutes a deed of assignment for the benefit of creditors, not having 
called in all the stock subscribed; the statute of limitations in 
favor of the stockholders, as to their unpaid subscriptions, does 
not begin to run from the date of the assignment, but from the 
time when, under a bill filed by creditors, a decree is afterwards 
rendered by a court of equity making an assessment and call for 
the unpaid subscriptions. Glenn v. Semple, 159. 

2. Statute of non- claim; what defense of may be taken by demurrer.— 
The defense of the statute of non-claim may be taken by demur- 
rer, when the bill seeks to enforce a demand which is prima 
facie within the statute and does not aver presentation, nor state 
facts which avoid the bar. McDowell v. Brantley, 173. 

3. When statute of non-claim begins to run.—Under a bond executed 
by a trustee appointed by the register in chancery, conditioned 
for the faithful performance of his duties, a liability does not 
accrue to the beneficiaries against the sureties until there has 
been a default by their principal, and the statute of non-claim ‘ 
(Code, § 2597) does not begin to run until such default. Jb. 173. 

4. Statute of limitations; new action commenced within twelve months 
after reversal of former judgment.—By express statutory provision 
(Code, § 3235) a new action may be commenced within twelve 
months after the reversal of a judgment in a former action, not- 
withstanding the lapse of time otherwise sufficient to effect a bar; 
and if the statute of limitations is pleaded to the new action, a 
replication setting up the former action, reversal, &c., is suffi- 
cient. Napier v. Foster, 379. 

Same; when former action was vexatious, or instituted during pendency 
of another.—This statute is remedial, and must be liberally con- 
strued; and though the former action was instituted while an- 
other was pending on the same cause of action, and was charac- 
terized by this court as vexatious and oppressive, notwithstand- 
ing the premature commencement of the first, this does not avoid 
= replication, nor take the case out of the statutory exception. 

b. 379. 
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MANDAMUS. MA 

1. Repleader ; when award of, equivalent to granting new trial; application 
for mandamus.—Where issue is joined on several insufficient spe- 
cial pleas and on the general issue, and there is ageneral verdict 
for the defendant on all the issues; while the bill of exceptions, 
purporting to set out all the evidence, shows that the plaintiff 
made out a prima facie case, and that the defendant’s evidence 
only supported the insufficient pleas; the award of a repleader, 
if not technically correct, is the same in substance as granting a 
new trial, with leave to amend the pleadings, and accomplishes 
substantial justice. Ex parte, Pearce, 195. 

2. Award without order of court; no appeal from.—An award made 
by arbitrators in a cause pending in the Circuit Court, without 
an order of said court, will not be entered as the judgment of the 
court; and an appeal from the action of the judge, in refusing to 
enter it as such, is unauthorized by the statute, and will notin 
Ex parte Bell, 372. 

3. = amus refused on the authority of Ex parte Dudley, 79 Ala. 

. 872. 

4. Judgment for costs, on joint conviction of two or more defendants. 
When two or more persons are jointly indicted for a felony, 
jointly tried and convicted, whether a joint judgment is rendered 
against all, or a separate judgment against each, each is liable 
for the entire costs ; though but one payment can be enforced, 
and, in the event of unequal payments, contribution may be re- 
covered as between themselves. Dawson v. Sayre, 444. 

5. Same; apportionment of costs.—In joint prosecutions, there may be 
cases in which the court should not tax the entire costs against 
the defendants who are convicted, including the costs of wit- 
nesses for those who are acquitted; but, when all are convicted, 
and the whole costs are adjudged against each, the clerk has no 
authority to apportion the costs among them, thereby reducing 
the amount in each case to less than $150, and require the presi- 
dent of the board of inspectors of convicts to deliver his certified 
statement of the costs to the contractor to whom the convict is 
assigned and delivered, and who is required to pay to the clerk 
the full amount of the costs so certified, not exceeding $150 in 
one case. Ib. 444. 


MARRIED WOMEN. 


et ph I 


See Cuan. PL. anp Prac., 18. 


1. Contracts of married woman having separate estate—A married 
woman, having a separate estate (which is presumed to be statu- 
tory, in the absence of averment and proof to the contrary) can 
not bind it or herself by a testamentary paper as an irrevocable 
contract, though she has power to execute a will.. Bolman v. 
Overall, 451. 

2. Presumption as to character of wife’s estate.—In the absence of aver- 
ment* and proof to the contrary, property held by a married 
woman is presumed to be held asa statutory estate. Boyett & 
Wimberly v. Potter, 476. 

3. Bill in equity against married woman releived of disabilities of cov- 
erture; when husband not necessary party; when bill not multifari- 
ous.—When a bill seeks to enforce against a married woman, who 
has been relieved of the disabilities of coverture, the specific 

rformance of a contract for the sale of land, and joins as a de- 
endant another married woman, also relieved of the disabilities 
of coverture, on an allegation that the former had subsequently 
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sold the same land to her, the husband of neither defendant is a 
necessary or proper party; and if the bill also seeks the settle- 
ment of a partnership between the complainant and the husband 
of the second defendant in carrying on a mill business on the 
land, as to which the husband only is proper party defendant, 
it is multifarious. Bayzor v. Adams, 239. 

4. Action by married woman on note payable to herself.—In an action 
by a married woman in her own name, on a promissory note pay- 
able to herself, plea averring that the note ‘‘ was given for certain 
accounts transferred to plaintiff directly by her husband,’’ but 
not averring that the transfer was made during coverture, does 
not negative the fact that the note is held as part of her statutory 
estate, and is fatally defective. Wofford et al. v. Baker, 303. 

5. Earnings and services of wife during coverture.—The earnings and 

ersonal services of the wife, during coverture, presumptively 
velong to the husband, though he may relinquish them in her 
favor, except as against his existing creditors ; and when the wife 
attempts to enforce in equity, after the death of the husband, a 
contract for her own benefit, the consideration of which was per- 
sonal services rendered by her during coverture, she must allege 
and prove a relinquishment in her favor, and that the husband 
left no debts, or that his debts have been paid. Bolman v. Over. 
all, 451; also, Boyett & Wimberly v. Potter, 476. 





MALICIOUS PROSECUTION. 
See CriminaL Law. 
MECHANICS’ LIEN. 


1. Mechanics’ lien ; when court of equity has no jurisdiction to enforce. 
A mechanic’s lien is created by statute, which also prescribes the 
remedy for its enforcement, in many respects analogous to a bill 
in chancery, or a proceeding in rem (Code, §§ 3440-49); and a 
court of equity can not take jurisdiction to enforce this lien, ‘* in 
the absence of some special ground of equitable interposition, 
such as would render inadequate the remedy at law.’’ Walker 
v. Daimwood & Norris, 245. 


MORTGAGES. 


1. Admissibility of record to show that mortgage was recorded; failure 
to show probate no objection to admissibility.—In an action to re- 
cover the statutory penalty for a failure to enter satisfaction of a 
mortgage on the record, within three months after payment, and 
request in writing (Code, §§ 2222-3), the record is admissible to 
show the fact that the mortgage was recorded ; and the failure to 
show its probate is no objection to the admisibility of the evi- 
dence. Steiner & Bro. v. Snow, 45. 

2. Permissible to show when entry of satisfaction was made.—The re- 
cord showing an entry of satisfaction, it is permissible to show 
that it was in fact made after the commencement of the suit. 
Ib. 45. 

3. No particular form of request necessary.—No particular form of 
words is necessary to constitute a sufficient request, if it informs 
the defendant with reasonable certainty that performance of the 
statutory duty is desired. Jb. 45. 
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MortTGAGE OR ConpDITIONAL SALE. 


4. Whether conveyance absolute in form is a conditional sale or mort- 


=I 


10. 


ll. 


gage; character of evidence.—When the controversy is whether a 
conveyance, absolute in form, was intended as an unconditional 
sale or as a mortgage, the evidence must be clear and convincing 
to overcome the terms of the writing; but, where the contro- 
versy is whether it was intended as a conditional sale, with a 
reservation of the right to repurchase, or as a mortgage, a court 
of equity leans to the latter construction, Douglass v. Moody et al. 
61. 


. Same; intention of both parties must be shown.—The concurring in- 


tention of both parties must be shown, before the transaction can 
be established and treated as a mortgage ; and if it appears that 
the defendant considered and intended it asa conditional sale, 
though the complainant intended it asa mortgage, this does not 
make a “‘ doubtful case,’’ nor require the court to adopt the com- 
plainant’s construction. Jb. 61. 


. Same; indicia of mortgage, when not conclusive.—The fact that the 


negotiations between the parties originated in an application for 
a loan of money, is regarded as one of the principal indicia of a 
mortgage ; but, when it is shown that the application for a loan 
was repeatedly declined, and, after the negotiations were broken 
off, the defendant’s proposal of a conditional sale was accepted, 
the weight of that circumstance is destroyed. Jb. 61. 


. Same.—Great disparity between the price paid and the value of 


the property, is also one of the indicia of a mortgage; but, when 
it is shown that the property was not in demand at the time, its 
value being prospective and speculative, a subsequent advance 
in its value, arising from unforeseen and adventitious circum- 
stances, can not be considered in this connection. Jb. 61. 


MorTGAGEE—WHEN CAN MAINTAIN EJECTMENT, 116. 


. Mortgagee ; when legal title in.—A mortgagee has the legal title, and 


the right of immediate possession, unless the instrument contains 


a stipulation postponing his right of possession. Grandin v. Hurt, 
116. 


. Effect of stipulations in mortgage, on mortgagee’s right to maintain 
gag gag g 


ejectment (this case).—The mortgage having been given to secure 
the payment of a note which the mortgagor had assigned to the 
mortgagee, and containing a stipulation that the latter should not 
‘‘institute any proceeding to foreclose,’’ until the maker and in- 
dorser had been sued to insolvency, the right to take possession 
is postponed until the happening of this contingency; and the 
mortgagee can not maintain ejectment before that time. Ib. 116. 

Bill to redeem by junior against senior mortgagee.—A bill to redeem 
filed by a junior against a senior mortgagee, is a recognition of 
the validity of the older mortgage, and must offer to pay the 
amount due on it. Fouche v. Swain, 151. 

Mortgage filed in office of probate judge; when operative as record. 
When a mortgage is filed for record in the office of the probate 
judge, it is ‘‘ operative as a record from the day of the delivery 
to the judge ”” (Code, § 2149), and not from its subsequent regis- 
tration. Jb. 151. 


12. Compromise of suit to foreclose mo-tgage ; effect of. —A suit to fore- 





close a mortgage being compromised by agreement of the parties, 
and an absolute deed executed to the mortgagee, although this 
can not affect the rights or equities of a junior mortgagee, it does 
ost impair the lien or equitable rights of the senior mortgagee. 

. 151, 
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MORTGAGES—Continued, 
13. Delivery of mortgage ; what sufficient proof of.—A | being 


14. 


15. 


16. 





22 


- 
~ 





19. 


23. 


duly signed, acknowledged before a proper officer, and leit, with 
the secured note,in the hands of the mortgagee and payee, this 
is a prima facie sufficient proof of delivery; and the rights of 
third persons, afterwards accruing, can not be affected by sub- 
sequent efforts to rescind the contract, or demands for the return 
of the papers. Wildsmith v. Tracy et al. 258. 

Mortgage of wife’s statutory estate a nullity.—A mortgage by a mar- 
ried woman of her statutory separate estate, to secure the debt of 
her husband, isa nullity. Bergan v. Jeffries, 349. 

Same; a bill to enjoin suit on, without equity.—A bill to enjoin a 
suit on such mortgage is without equity, there being a good and 
perfect defense to the action at law. Jb. 349. 

Same; fraud does not give jurisdiction.—The fact that a fraud may 
have been perpetrated on the wife,.would not give jurisdiction, 
without some other ground of equitable cognizance, where there 
is a plain and adequate remedy at law. Ib. 349. 

. Same; when mortgaged property is real estate.—If the property 
mortgaged were real estate, instead of mere personalty, under 
decisions of this court, the bill would not be without equity. 

b. 349. . 

. Jurisdiction.—No jurisdiction can be derived from section 3757 of 
the present Code. Jb. 349. 

Credit on usurious debt by mortgagee.—When the mortgagee re- 
ceives mortgaged property from the mortgagor, to be credited at 
an agreed price on the mortgage debt, a subsequent abatement of 
the mortgage debt, on bill filed to redeem, on account of usury, 
will not entitle the mortgagee to a corresponding reduction of the 
credit allowed. Knox v. Nall, 347. 

. Same; mortgage operating as general assignment.—A mortgage con- 
veying substantially all of adebtor’s property, though given to 
secure a debt contemporaneously contracted, was declared and 
enforced as a general assignment,.enuring to the benefit of the 
creditors equally (Code, § 2126), prior to the amendment of that 
statute, which excepts them from its operation (Sess. Acts, 
1882-83, p. 189); and the amendatory law, not clearly appearing 
to have been intended to be retroactive in its operation, will not 
be construed to apply to mortgages executed prior to its enact- 
ment. Warten v. Mathews, 429. 

. Mortgagee entitled to possession, unless contrary is stipulated.—In 
the absence of a stipulation, express or implied, to the contrary, 
the mortgagee has the right of immediate possession ; but, if his 
right of possession is postponed until default, or until the hap- 
pening a some future contingency, he can not maintain trespass 
for an injury to the property committed during the intervening 
period. Dunlap v. Steele & Vandergrift, 424. 


2. Right of possession accrues to mortgagee upon happening of stipu- 


lated event.—When the mortgage contains a stipulation author- 
izing the mortgagee to take possession, if default should be made 
in the payment Of the secured debt at maturity, or if the prop- 
erty should be levied on, or taken possession of by a third person, 
the levy of an attachment on the property gives the mortgagee 
an immediate right of possession, and he may maintain trespass 
if the levy is forcible and unlawiul. Jb. 424. 

Sale of the property under the levy; when does not relate back to com- 
mencement of :uit.—The sale of the property under the levy, after 
the institution of the suit, does not relate back to the commence- 
ment of the suit, so as to constitute a cause of action at that 
time; but if the levy was a trespass, the subsequent sale may be 
considered in estimating the damages. Ib. 424. 
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24. Attachment by landlord of the mortgagor; mortgagee can not main- 


25. 


26. 


31. 


tain trespass on account of the levy.—If the attachment was sued 
out by the landlord of the mortgagor, who had furnished the 
mortgaged property as advances to make a crop, his lien is supe- 
rior to the mortyage, and the mortgagee can not maintain trespass 
on account of the levy. Jb. 424. 

Invasion of province of the jury.—A charge which, on the facts 
hypothetically stated, withdraws from the jury the consideration 
of material inferences which they might have drawn, is an inva- 
sion of their province. Jb. 424. 

Sale under power in mortgage ; purchase by mortgagee at his own 
sale.—When lands are sold under a power contained in a mort- 
gage, the sale cuts off the equity of redemption as effectually as 
a sule undera decree of foreclosure in equity, leaving in the 
mortgagor nothing but a statutory right of redemption; but, if 
the mortgagee becomes the ened at his own sale under the 
mortgage, he thereby arms the mortgagor with an option, if sea- 
sonably expressed, to disaffirm the sale, without regard to its 
fairness, or to the adequacy of the price; and when the sale is 
set aside, under bill filed within a reasonable time, the decree 
relates back to the day of the sale, and the parties are placed in 
statu’quo as if no sale had been made. Gassenheimer v. Molton, 
521, 


. Sale of equity of redemption, under execution at law.—An equity of 


redemption in lands may be sold under execution at law against 
the mortgagor (Code, § 3209), either before or after the law day 
and default, and whether the mortgagor or mortgagee is in pos- 
session. Jb. 521. 


. Same ; form of levy, and interest of purchaser.—A judgment cred- 


itor of the mortgagor may levy his execution on the equity of 
redemption only, or on the land generally, not designating the 
interest of the mortgagor; the purchaser acquiring, in the former 
case, only the equity of redemption, and being estopped to deny 
the validity of the mortgage; and in the latter, the entire interest 
of the mortgagor, whether the mortgage is valid or invalid, paid 
or outstanding. Jb. 521. 


- What constitutes payment of mortgage debt.—Where a creditor, 


taking a mortgage from his debtor, assumes the payment of a 
prior mortgage on the property, but suffers it to be sold under 
that mortgage, becomes himself. the purchaser at a sum sufficient 
to pay the debt, and pays the purchase-money; this is a sub- 
stantial performance of his promise, the first mortgage being 
satisfied infull. Hill, Fontaine & Co. v. Helton, 528. 


. Whether conveyance absolute on its face is a mortgage; what necessary 


to be shown.—When the contestation is whether a conveyance, ab- 
solute on its face, was in fact intended as a mortgage, the party 
so asserting must show, by clear and convincing evidence, that 
such was the intention and understanding of both parties; bat, 
where, the contestation is whether the transaction was intended 
as a mortgage or as a conditional sale, with a reservation of the 
right to repurchase, the same stringency of proof is not required ; 
and if the intention is in doubt, the court inclines to hold ita 

mortgage. Mitchell v. Wellman, 17. 

Absolute conveyance, with ye rayon to repurchase.—In this case, 
the conveyance being absolute in form, with a stipulation ina 
separate paper of the right to repurchase by a specified day; 
and the evidence showing that the transaction did not originate 
in a proposition for a loan, and that no debt existed or continued 
between the parties; the court declines to treat the transaction 
as a mortgage. Jb. 17. 
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32. Bar of mortgage debt does not affect specific lien of mortgage.—The 
failure of the mortgagee to present his claim for the mortgage 
debt, within the time prescribed by the statute of non-claim, 
does not affect his specific lien in, or title to the property. Smith 
et al. v. Gillam et al., 296. 


NEGLIGENCE. 
See Rarroaps, 1-2. 


1. Contributory negligence; when employee not guilty of, after notifying 
employer of defect in machinery.—When a workman or servant 
gives notice to his employer of adefect in the machinery which he 
is required to use, and relying on his employer’s promise to have 
the defect remedied, continues in the service, he is not guilty of 
contributory negligence, ‘‘at least until a reasonable time elapses 
within which to make the repairs.’’ Woodward Iron Co. v. 
Jones, 123. 

2. Inaction for damages, employee need not aver that employer had _rea- 
sonable time after notice to repair.—In an action to recover dam- 
ages on account of injuries afterwards sustained, it is not neces- 
sary to averin the complaint that the employer had reasona- 
ble time to remedy the defect after the notice was given. Jb. 
123. 

3. Contributory negligence; when employee guilty.—When the plaintiff 
was working in the shaft of a coal mine, throngh which ran two 
railroad tracks, over which cars descended and brought up coal, 
the motive power being supplied by a stationary engine above 
pet and had charge of a switch at a resting place along the 

ine of a shaft, where descending cars could be turned off or 
placed back on the track, and an adjacent sump in which water 
accumulated, and from which it was pumped to the surface by 
the engine ; and while standing on the track, repairing the water- 
pipe which had become x awe. | was struck by a descending car, 
which he did not see or hear until too late, on account of the 
noise and steam in the shaft, the steam having escaped from a 
defective joint in the pipe, to which he had called the attention 
of the superintendent two days before; held, that the plaintiff 
knowing that the empty car was above, and having neglected to 
have the switch turned by his assistant, whom he had sent up 
to that point for another purpose, and being cognizant of the 
noise and steam which filled the shaft, was guilty of contributory 
negligence, and was not entitled to recover, although the general 
order was that a descending car should not be stopped at the 
switch unless a fyll car was ready to be carried ete Ib. 123. 

4. Liability of railroad company for injuries to stock or cattle—In an 
action against a railroad company to recover damages for injuries 
to cattle at or near a public road crossing (Code, §§ 1699, 1700), 
proof of injury raises the presumption of negligence, and casts on 
the defendant the burden of disproving it; co it is not disproved 
until all negligence is negatived, and a compliance with all stat- 
utory requirements is shown, or it is shown that a compliance 
was impossible, or would have been unavailing. (Explaining and 
limiting expressions in M. & A. Railroad Co. v. Williams, 53 Ala. 
595; and Clements v. E. T. V. & Ga. Railroad Co., 77 Ala. 533, 
as to which the court adds, ‘‘We do not hold ourselves commit- 
ted to an extreme interpretation of either of those cases.’’) Ala. 
G. S. R. Rd. Co. v. McAlpine, 73. 

5. Direct and remote injuries.—The negligence complained of being 
the failure of the defendant railway company to provide a light 
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at the ticket office, where plaintiff was injured by falling from the 
platform in the dark, although the fall was caused by a false step, 
it can not be assumed, as a matter of law, that the want of a light 
was not the efficient cause of the false step and consequent fall, 
Ala. G. 8S. R. R. Co. v. Arnold, 600. 

6. Accident, and contributory negligence.—No action would lie, if the 
plaintiff's false step (and consequent fall) was entirely accidental, 
and without fault on the part of the defendant; nor if he was 
guilty of contributory negligence; but the evidence as to these 
matters being indeterminate, and resting in reference, the ques- 
Sw are properly submitted to the determination of the jury, 

. 600. 

7. Exemplary damages.—Exemplary damages may be awarded, in 
an action against a railroad company for personal injuries, if the 
negligence was so gross as to evince an entire want of care, and 
sufficient to raise a presumption that the defendant, being cogni- 
zant of the probable consequences, was indifferent to the danger 
—_ the persons or property of others was thereby exposed. 

. 600. 

8. Direct and remote injuries.—Where plaintiff was struck and in- 
jured, while walking along a path by the side of a railroad track, 
by a cow which was thrown from the track by the engine, and 
which fell against plaintiff after striking the ground, the injury 
is the proximate consequence of the engine striking the cow; 
and the railroad company is liable on account of it, if there 
was negligence on the part of the engineer, although he was 
guilty of no negligence towards the plaintiff personally. Ala. 
G. S. R. Rd. Co. v. Chapman, 615. 

9. Statutory duties of railroad engineer.—Negligence is imputed by 
law to a railroad engineer, when he fails to comply with the statu- 
tory requirements in order to avoid injuries (Code, § 1699); but 
the statute does not require him to endeavor to stop his train, 
except ‘‘on perceiving an obstruction on the track ;’’ and when 
he perceives a cow, not on, but near the track, on the embank- 
ment, and the animal attempts to cross the track when the engine 
is so near that he can not stop the train by the use of all the 
means in his power, the statute does not require him to make a 
vain and useless attempt. Jb. 615. 

10. Same.—A charge which instructs the jury that the engineer “is 
required to use all means known to skillful engineers, even 
greater diligence than the requirements laid down in the statute,”’ 
is erroneous, since the statute prescribes the rule of diligence, 
and the courts can not add to it; and its requirements are, that 
he shall use all means ‘‘ within his power’? known to skillful 
engineers. Jb. 615. 

11. Contributory negligence.—Although the plaintiff, while ae 
along a path near the railroad track, on the company’s right o 
way, was a trespasser, this did not constitute contributory negli- 
genee, if she made due use of her senses to discover an approach- 
ing train, and, onits nearer approach used proper exertions to 
place herself beyond peril. Jb. 615. 


NOTICE. 


1. What is reasonable notice.—In the absence of statutory regulations, 
if a lease contains no provision as to the notice necessary to put 
an end to the tenancy, reasonable and sufficient notice is ‘‘the 
interval between the times of payment of rent or the length of 
time by which the letting was first measured,’’ and when the 
tenancy is by the month, a month’s notice must be given. Me- 

Devitt v. Lambert, 536, 
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OVERRULED CASES; CASES DOUBTED, LIMITED, &c. 


1. Dudley v. Witter, 51 Ala. 456, overruled by Smih v. Alexander, p. 
251. 

. Watsonv. Rose’s Ex’rs, (51 Ala.) overruled by Smith et al. v. Gil- 
lam et al., 296. 

. Brooks ». Woods, (40 Ala.) overruled by Barclay v. Spraggins, 357. 

. Cochran v. Cunningham, (16 Ala. 448), overruled by Fancher Bros. 
v. Bibb Furnace Co,, 481. 

. Holloway v. Talbot, (70 Ala. 392), dictum therein overruled by 
Wilkinson v. Black, 329. 


PARTITION. 
See Cuancery II; PLEADING AND Practice, 5. 





to 


oo mo 


1. Partition; sale of lands for.—It is well settled by the course of de- 
cisions in this State, that a court of equity is without jurisdiction 
to decree, for partition, the sale of land belonging to adult ten- 
ants, without their consent. Johnson v. Kelly, 135. 

2. Decree pro confesso; effect of.—A decree pro confesso is an admission 
only of the allegations of the bill which are well pleaded; but, 
while such decree is an admission of the facts alleged, it is not 
an admission that the complainant is entitled to equitable relief, 
unless authorized by the allegations of the bill. Jb. 135. 


PARTNERSHIP. 


See FRAUDULENT CONVEYANCES, 3. 





1. Mode of stating partnership accounts by register.—In the statement 
of a partnership account, which involves items of debit or credit 
against or in favor of one or both of the partners, it is erroneous 
to state the account in debtor or credit form as between the part- 
ners individually ; but the account of each partner with the part- 
nership should be first stated, and then the account between the 

artners individually on the basis of that result, one-half of the 
indebtedness of either to the firm being the amount of his in- 
debtedness to the other; and individual debts paid by one for the 
other, should be charged in the individual account. Garrett v. 
Robinson, 192. 

Right of surviving member of insolvent partnership to make an_as- 
signment.—The surviving member of an insolvent partnership 
may make an assignment for the equal benefit of all the creditors ; 
but his power to mortgage the partnership effects, thereby giving 
the mortgagee a preference over other creditors, is a question 
which is worthy of consideration, and which is not decided. 
Espy v. Comer et al., 333. 

3. When a partnership creditor becomes the creditor of the surviving 
partner.—When a partnership creditor surrenders the partnership 
note, and accepts the individual note of the surviving partner, 
granting an extension of the day of payment, and taking a mort- 
gage as security, he ceases to be a partnership creditor, and be- 
comes the individual creditor of the surviving partner. Jb. 333. 

4. The creditors of a partnership can not claim under and against a 
mortgage.—lf the mortgage recites the substitution of the new 
note, and the surviving partner’s individual ownership of the 

roperty conveyed, the other partnership creditors can not have 

it declared and foreclosed as a general assignment enuring to 
their equal benefit, by alleging that the partnership in fact owned 

an undivided interest in the property, which constituted all of 

its assets. Theycan notclaim under and against the conveyance. 

Ib. 333. 
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5. Bill in equity; remedy of partnership creditors.—If the partnership 
in fact owned an interest in the property conveyed be the mort- 
age, the remedy of the partnership creditors is a bill in equity 
ounded on the dissolution and insolvency of the partnership, the 
insolvency and misapplication of the funds by the surviving part- 
ner, seeking to set aside the uses of the mortgage, and to have 
the assets marshalled and appropriated according to equitable 
principles. Jb. 333, 
6. Partner’s interest in partnership property; execution against.—A 
rtner’s individual share in any particular partnership property 
is not subject to levy and sale under execution against him; and 
if an execution against one partner is levied on partnership prop- 
erty, and a statutory claim is interposed by his co-partner, the 
— is not entitled to have a one-half interest in said property 
eclared subject to his execution. Tait v. Murphy, 440. 

7. Partnership accounts; when liability between them matures.—Where 
the vendor and purchaser of land, while the purchase-money is 
due and unpaid, enter into a partnership venture for getting out, 
rafting and selling timber, the 7 stapes agreeing to superintend 
the work, while the vendor paid for provisions and labor, and the 
net profits and losses were to be provided between them; until 
the timber is rafted and sold, and the net profits and losses as- 
certained, there is no debt or liability due from the purchaser to 
the vendor, to which the latter can apply a partial payment. 
Heard v. Pulaski, 503. 

8. Sale of partnership’s entire stock by one partner.—The principle is 
settled, that asale of all the goods of a mercantile partnership 
at once is in the course of trade, and a fair sale of all by a single 
contract by one partner is within the implied powers incident to 
the partnership relation. Ellis v. Allen, Bush & West, 515. 

9. Same ; remedies of other partner, or of creditors.—Fair dealing be- 
tween partners requires that, before one undertakes to sell the 
entire stock, either for cash or in payment of a debt, he should 
consult the other, if conveniently accessible, no sudden, impera- 
tive exigency arising; the other may protect himself by forbid- 
ding the sale, or dissenting before it is complete; and if it is con- 
summated without notice to him, and works any wrong or injury 
to him, he may obtain relief in equity ; but if he acquiesces in it, 
or declines to dissent and enforce his equitable rights, a partner- 
ship creditor can not assail it — on grounds which would 
avoid a sale by the partnership. . 515, 

10. Same ; conditional sale and subsequent assent or ratification by other 
partner.—If the sale was made subject to the condition that the 
other partner should assent to it, his assent or subsequent ratifica- 
tion must be shown; but such assent or ratification may be either 
express or implied, and is a question for the jury, to be deter- 
—— by a consideration of all the circumstances in evidence. 

. 516. 

11. Submission to arbitration by partner.—One partner has no right, 
without the concurrence of his co-partners, or against their ob- 
jection, to submit a pending suit to arbitration; and such sub- 
mission by him, and an award rendered under it, are no defense 
to the action. (Overruling Cochran v. Cunningham, 16 Ala. 748). 
Fancher Bros. v. Bibb Fur. Co,. 481. : 


PAYMENT; APPLICATION OF PAYMENTS. 


1. Application of payments; rule as to.—When a debtor owes two or 
more separate debts to the same creditor, and makes a general 
payment, not specifying the particular debt to which it shall be 
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PAYMENT; APPLICATION OF PAYMENTS—Continued. 


applied, the creditor may apply it at his own election; but, if the 
payment is made with the ——— or sale of mortgaged prop- 
erty, it must be applied to the extinguishment, pro tanto, df the 
mortgage debt, unless the debtor consents to a different appli- 
cation. Taylor & Co. v. Cockrell, 236. 

2. Same; recital in mortgage as indicating acquiescence in application 
of payments previously made.—In an action on two notes, each 
secured by a separate mortgage, a question being as to the ap- 
plication of partial payments arising from the proceeds of sale of 
the mortgaged pro w+ Atps noc on the notes thereby secured, 
or on an unsecured debt—a recital in the second mortgage as to 
the balance remaining unpaid on the note secured by the first, 
is competent evidence for the plaintiff, as showing an admission 
by the defendant that the previous payments had been prop- 
erly applied.—Jb. 236. 

3. Application of payments.—When several debts are due by a debtor 
to one creditor, and he makes a partial payment, he may direct 
to which debt it shall be applied, unless there is some particular 
relation, legal or contractual, which denies him this right of elec- 
tion; and if, having this right of election, he makes a partial 
payment without directing its particular application, the creditor 
may at once make the application, but not to a debt or liability 
not yet due. Heard v. Pulaski, 502. 





PLEADING AND PRACTICE. 


1. Non-joinder of wife; when not pleadable in abatement.—In a statu- 
tory action in the nature of ejectment, the defendant can not 
plead in abatement the non-joinder of his wife, since the proof of 
the title in her, although she was not a party, would defeat the 
action. Stapp v. Wilkinson, 47. 

. Who may dispute consideration of conveyance.—A party who does 
not claim under a conveyance is not precluded from disputing 
its consideration as recited. Jb. 47. 

3. Destruction of deed.—The destruction of a deed does not work a 
divestiture of the grantee’s title. Ib. 47. 

. When joint action will lie ; when not.—If the cotton was converted 
by the wrongful act of the tenant himself, co-operating with the 
other defendants, who had notice of the landlord’s rights, a joint 
action for the wrongful act may be maintained against all of them ; 
but, if the wrongful act of ao | was separate and distinct, a joint 
action can not be maintained against them. Powell et al. v. 
Thompson, 51. 

5. When sureties on replevy bond are jointly liable with their principal. 
While the removal of the tenant’s crop from the rented premises, 
without the consent of the landlord, and without paying the rent, 
is prima facie a wrongful act, tending to the destruction of the 
landlord’s lien; yet it may be justified by proof of legal right or 
lawful excuse, as by showing that it was replevied by the tenant 
after attachment levied at the suit of the landlord, and after the 
expiration of the tenancy and the tenant’s removal from the 
rented premises; but, if such replevy, was made, not in good 
faith for the preservation of the cotton, but with the intention to 
waste and convert it, and the sureties on the bond had notice of 
such wrongful intent, they are liable for the conversion jointly 
with their principal. Jb. 51. 

6. Joining issue, without objection, on defective pleas; effect of.—Issue 
being joined, without objection, on defective or insufficient pleas, 
advantage can not be taken of their defects on error. Jones v, 
Collins, 108, 
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INDEX. 


Error without injury.—Under a plea in abatement, averring resi- 
dence and freehold in another county at the commencement of 
the suit, two issues being presented—namely, in what county the 
defendant resided, and whether he had estopped himself from 
setting up such residence by reason of admissions made to the 

laintiff and his attorney; in such case, when the verdict of the 
ury affirmatively ascertains the fact of the defendant’s residence 
in the county in which the suit was brought, then, though there 
may have been error in the charge of the court on the issue of 
estoppel, it is error without injury, and constitutes no cause for 
reversal. Raney v. Raney, 157. 

Repleader ; when award of, equivalent to granting new trial— 
Where issue is joined on several insufficient special pleas 
and on the general issue, and there is a somval veotlal for 
the defendant on all the issues; while the bill of exceptions, 
purporting to set out all the evidence, shows that the plaintiff 
made out a prima facie case, and that the defendant’s evidence 
only supported the insufficient pleas; the award of a repleader, 
if not technically correct, is the same in substance as granting a 
new trial, with leave to amend the pleadings, and accomplishes 
substantial justice. Ex parte, Pearce, 195. 


. Written contract under which rights of parties to be determined; re- 


fusal to require production of when the record shows plaintiff had it 
in court a reversible* error.—As held in this case on the former 
appeal (67 Ala. 504), the plaintiff should be required to produce 
the written contract with Robbs Brothers under which the tim- 
ber was felled, and by which the relative rights of the parties 
are to be determined; and the refusal to require the production 
of this paper, when the record shows that the plaintiff had it in 
court, is a reversible error. Street v. Nelson, 230. 

Substitution of party plaintif.—When the plaintiff sues in an un- 
official character, and his term of office expires by limitation of 
law before the termination of the suit, his successor may be sub- 
stituted as plaintiff on motion; but, when a plaintiff makes a 
voluntary assignment pendente lite, his assignee does not become - 
a necessary party.—Smith v. Inge, 283. 

Constitutionality of laws abolishing city of Mobile and creating port 
of Mobile; by whom questioned.—The constitutionality of the leg- 
islation abolishing the city of Mobile as a municipal corporation, 
and creating the port of Mobile its successor (Sess. Acts 1878-79, 
pp. 381-92; Jb. 1880-81, pp. 329-32), can not be assailed by a 

rson who does not show that his rights or remedies as a cred- 
itor of the old corporation are thereby destroyed or impaired, or 
that he is otherwise in a position to be injured. Jb. 283. 


. When plea may be struck from file—When a plea is substantially 


defective, it may be struck from the files on motion, without put- 
ting the plaintiffto his demurrer. Dicks v. Belsher, 369. 

Misjoinder; when objection to, waived.—When the probate of a will 
is contested by one of the testator’s children, who is a married 
woman, if it is improper to join her husband with her as a con- 
testant, the misjoinder is waived by joining issue and going to 
trial on the merits, and is not available on motion in arrest of 
judgment. Blake v. Harlan, 37. 

Non-joinder of wife; when not pleadable in abatement.—In a statu- 
tory action in the nature of ejectment, the defendant can not 
plead in abatement the non-joinder of his wife, since the proof 
of the title is in her, although she was not a party, would defeat 
the action. Stapp v. Wilkinson, 47. 

Who may dispute consideration of conveyance.—A party who does 








INDEX. . 695 


PLEADING AND PRACTICE—Continued. 


not claim under a conveyance is not precluded from disputing its 
consideration as recited. Jb. 47. 

16. Several complainants ; effect of failure of one to recover.—If one of 
several complainants shows no right to recover, the others can 
not recover; and if the one so failing was the original complain- 
ant, the others having been brought in by amended bill, the de- 
fect can not be cured by amendment. Reynolds v. Caldwell, 232. 

17. Interlocutory decree from which appeal lies ; what is not.—The over- 
ruling of a demurrer to a petition to set aside a sale of land under 
execution, no other order being made in the case, is not one of 
the interlocutory decreess from which an appeal is given by 
statute (Code, §§ 3916-18-21-2) ; and an appeal from such decree 
will be dismissed, ex mero motu, by the court. Clark v. Spencer, 
345. 

18. Improperly sustaining demurrer to plea.—The general rule is that 
injury results to the party against whom the “error was made, 

when a demurrer is improperly sustained to a plea, and will 





operate a reversal; but, when it affirmatively appears that the 
party complaining has had, under the general issue of special 
pleas, all the benefits he could have had under the plea to which 
the demurrer was sustained, the error is not a cause of reversal. 
Owings v. Binford, 421. 

19. Service of summons on defendants.—No valid judgment can be ren- 
dered against a se not before a court, and, on appeal, the 
record must reasonably show that the defendant was served or 
appeared. Where the record does not disclose the fact, inquiry 
must be addressed to the proper construction of the judgment 
entry. Jb. 421. 

20. Construction of judgment recitals.—The recitals of the judgment 
may be sufficient to bring in parties without service, and this 
construction will be placed upon them if necessary to preserve 
the verity of the record; but, if the recitals are consistent with 
the hypothesis that they did not appear, and the maintenance of 
the verity of the records does not require such construction, no 
intendment will be indulged in favor of the appearance. Ib. 421. 

21. Case at bar.—In the case at bar the name of each defendant is set 
out in the margin ; the recitals are ‘‘came the parties by attorneys ;’’ 
a judgment is rendered against all the defendants, each being 
er named in the judgment. The necessary construction is 
that all appeared. Jb. 421. 





PARTIES. 


22, Parties to bill—When a bill seeks to enforce a vendor’s lien for the 
unpaid purchase-money of land, which was sold for distribution 
among the heirs of the deceased owner, under a decree of the 
Probate Court, all the persons in whom the legal title was vested 
are necessary parties. Gurner v. Kelso, 497. 

23. Same ; who are heirs and next of kin of deceased grandchild.—The 
only son of a deceased daughter, who left neither child, father, 
mother, nor maternal grandmother, living at the time of his death, 
being one of the heirs at law of the decedent; it can not be as- 
sumed that his four maternal aunts are his only heirs and next 
of kin, when that fact is not averred, and it is not shown that he 
left no grandfather, nor maternal grandmother, nor maternal 
uncle or aunts. Jb. 497. 

24. Same ; personal representative of deceased heir.—It being shown 
that a part of the purchase-money for the land was paid, and was 
distributed in unequal proportions among the several heirs; the 
personal representative of a deceased heir, who had received 
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more than his proportion of the money, is a necessary party to the 
statement of the account; and being made a party, on his own 
motion, after the account has been taken, the register’s report 
made, and on the day before the final decree was rendered, the 
decree will be reversed at his instance. Jb. 497. 

25. Decree distributing purchase-money ; settlement of decedent’s estate. 
Under guch bill to enforce the vendor’s lien, a decree distributing 
the unpaid purchase-money can not be rendered withuut a state- 
ment of the accounts of the deceased administrator, who was the 
2 sapere and who had made unequal distribution among the 

eirs; and this cannot be done without a removal of the settle- 
ment of the estate from the Probate Court, under pleadings prop- 
erly framed; nor can such removal be asked by the personal rep- 
resentative unless special equitable reasons are shown. Ib. 497. 


PHYSICIANS. *® 


1. Act adopting the Code; effect of subsequent act incorporated therein. 
By the act adopting the Code of 1876, which was approved Feb- 
ruary 2d, 1877, it was provided, that ‘‘ no act of the General As- 
sembly passed at the present session shall be repealed or other- 
wise affected by’’ its adoption; and by force of this provision, 
an act passed subsequent to the adoption of the Code, and therein 
incorporated by the codifiers, repeals by implication any other 

rovisions relating to the same subject with which it is in 
irreconcilable conflict. Harrison v. Jones, 412. 

2. Who authorized to determine qualifications of persons desiring to 
practice medicine.—Under the provisions of the act to regulate 
the practice of medicine in this State, approved February 9th, 
1877, (Code, §§ 1528-35), the board of censors of the State Medi- 
cal Association, and the board of censors of the several affiliated 
county associations, alone have authority to determine the qual- 
ifications required of persons desiring to practice medicine, and 
to grant certificates of qualification ; and any person who engages 
in the ——- of medicine, without having procured a certificate 
Ag ification (§ 4244), is declared guilty of a misdemeanor. 

. 412, 
3. No recovery had for medical services unless there is a legal certificate 
of qualification.—A penalty imposed by statute implies a prohi- 
bition ; consequently, a recovery can not be had for medical ser- 
vices rendened by a person who has not procured a certificate of 
qualification from the proper medical authorities of the county in 
which he practices. b. 412. 


PRINCIPAL AND SURETY. 


1. Discharge of principal by operation of law not discharge of surety. 
The discharge of a principal by operation of law, as in case of 
bankruptcy, insolvency, or of non-claim, does not operate to dis- 
charge a surety who is liable fora debt. Smith et al. v. Gillam 
et al., 296. 

2. Assignment of judgment, on payment, to surety ; creditor’s right to 
pursue equitable assets.—When a judgment against principal and 
surety is paid by the latter, ptt then assigned to him by the 


plaintiff, the surety ‘‘ may assert, in law or equity, any lien or 
right against the principal debtor which the plaintiff could assert 
if the debt had not been paid’? (Code, § 3418); and he may 
therefore maintain a bill in equity to reach and subject property 
fraudulently conveyed by his deceased debtor while living, on 
averment and proof of a deficiency of legal assets. Fearn, Ex’r, 
v. Ward, Adm’r, 555. 
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1. Proof of agency.—The fact of agency may be proved by circum- 
stances, and may be inferred from previous employment in simi- 
lar acts or transactions, or from acts of such nature and so con- 
tinuous as to furnish a reasonable basis of inference that they 
were known to the principal, and that he would not have allowed 
the agent to so act without authority ; but the fact that the agent 
performed similar acts for other persons in the neighborhood, in 
and about the same business, does not authorize the inference 
that he was authorized to perform such acts as agent for plaintiff. 
Hill, Fontaine & Co. v. Helton, 528. 

2. Declarations of agent ; admissibility of, as evidence against principal. 
The declarations of an agent, made during the continuance of the 
agency, and while in the discharge of his duties as agent, respect- 
ing a transaction then depending, and so contemporaneous with 
the main fact as to constitute a part of the res gestx, are binding 
on the principal, and admissible as evidence against him; but 
this rule does not apply to declarations which are merely narra- 
tive of a past transaction, or which do not appear to relate to the 
subject of the particular agency. Jb. 528. 

3. Extent of agent’s euthentig.—-hadatiie to an agent to ship cotton, 
and forward bills of lading to the consignees, does not include 
or imply authority te receive advances on the cotton from the 
consignees ; and while authority to ship and sell may imply au- 
thority to receive the proceeds of sale, it does not confer author- 
ity to appropriate the proceeds of sale to the payment of the 
agent’s individual debt.—Z b. 528. 


RAILROADS. 


1. Charge to jury as to evidence on question of negligence.—In an action 
against a railroad company to recover damages for killing stock, 
where the court has properly charged the jury that, if they be- 
lieve the evidence, they must find for the plaintiff, it is not error 
to further instruct them ‘‘that if, under the facts and circum- 
stance shown in evidence, they did not believe the evidence of- 
fered by the defendant, tending to acquit itself of negligence, 
then a verdict may be found for the plaintiff.”’ This is but the 
legal and logical result in every case, where the party upon whom 
rests the burden of proof attempts to sustain it bv evidence that 
is not believed. A. G. S. R. R. Co. v. McAlpine & Co., 73. 

2. Liability of railroad company for injuries to stock or cattle.—In an 
action against a railroad company to recover damages for injuries 
to cattle at or near a public road crossing (Code, $§ 1699, 1700), 
proof of injury raises the presumption of negligence, and casts on 
the defendant the burden of disproving it; and it is disproved 
until all negligence is negatived, and a compliance was shown to be 
impossible, or would have been unavailing. (Explaining and 
limiting expressions in M. & A. Railroad Co. v. Williams, 53 Ala. 
595; and Clements v. E. T., V. & Ga. Railroad Co., 77 Ala. 533, as 
to which the court adds, ‘‘ We do not hold ourselves committed 
to an extreme interpretation of either of those cases. Jb. 73. 

3. Bill of lading in name of shipper —When the vendor and shipper 
of goods nm tes the bill of lading in his own name, he thereby re- 
tains the title in himself, and the carrier can not rightfully deliver 
the goods to any other person, except on his order, or transfer of 
the bill of lading. Young v. The East Ala. Railway Co. 100. 

4 When carrier may maintain detinue.—If the carrier, through mis- 
take, or by the fraudulent representations of a third person, 
wrongfully delivers the goods to a person who has no right to 
them, he may maintain an action of detinue or trover for them, 
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against the person so receiving them, or any other person to whom 
he may deliver them. Jb. 100. 

5. Relation of bailor and bailee.—If the goods are delivered by the 

~~ so wrongfully receiving them to another carrier, on whom 

e afterwards gives plaintiff an order for them, and this carrier, 
accepting the order, and receiving the charges for freight, agrees 
to deliver them to plaintiff on demand; this creates between 
them the relation of bailor and bailee. Jb. 100. 

6. Bailee, can not set up title in third person, but may deliver to rightful 
owner.—As a general rule, the bailee can not set up the title of a 
third person, in defense of an action by his bailor; but, if the 
bailor in fact had no va.id title, the bailee may deliver the goods 
to the rightful owner on demand, or hold them subject to his 
order on notice and demand, the onus of proving that defense 
resting on him. Jb. 100. 


REFORMATION. 
See CHANCERY. 
RECEIVERS. 


1. The power to appoint receivers in vacation.—Can only be exercised 
in a pending suit. The filing of the bill is the commencement of 
the suit. Harwell v. Potts, 70. 

. Appointment of receiver ; when void.—The appointment of a re- 
ceiver in vacation, before the filing of the bill, is without juris- 
diction, and void. Jb. 70. 

3. Same.—The subsequent filing of the bill, and giving the requisite 

bond by the receiver, can not impart validity to the void act of 
his appointment before bill filed. Jb. 70. 

4. Receiver holds for benefit of parties.—A receiver, in a chancery suit, 
holds for the benefit of the parties pending the suit, and, on its 
termination, for the benefit of the party who is ascertained to be 
entitled to the fund or property ; and while the rights of a stranger, 
intervening pro interesse suo, will be protected, they can not be 
enlarged by reason of the receivership. Gayle v. Johnson et al., 
388. 

5. When receiver’s possession is that of heirs.—A receiver of the rents 
and profits of real estate being appointed, pending a suit between 
the heirs at law and the surviving husband of the decedent, to 
which the administrator was not a party; on the termination of 
the suit in favor of the heirs, the possession of the receiver is 
their possession, and the rents and profits received by him can 
_ be claimed by an administrator subsequently appointed. 

b. 388. 


RIGHT OF WAY. 


1. Right of way.—The conveyance of a right of way over a parcel of 
land, not defining its limits, but simply designating the place, 
whére it may be reasonably enjoyed, does not operate to pass a 
right to the unobstructed use of the entire lot described. Long 
vw. Gill, 408. 

2. Burden of proof.—When an affirmative fact is averred,; on which 
the title to relief is founded, and is denied, the burden of proof 
rests on the complainant, and it is incumbent on him to produce 
a sufficiency of evidence to satisfythe mind. Jb. 408. 


SALVAGE PROCEEDINGS. 


1. Statutory proceedings and remedies.—Statutory provisions which 
take away, change or diminish the fundamental rights of life, 


to 
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liberty or property, are to be strictly construed; and statutory 
remedies, for the enforcement of rights unknown to the common 
law, ‘‘ are to be followed with strictness, both as to the methods 
to be pursued, and the cases to which they are applied.”’ Crow- 
der v. Fletcher & Co., 219. 

2. Salvage proceedings in matter of property adrift.—The statutory 
peossedinge authorizing property adrift to be taken up and 

secured, and giving a right of salvage to the person who performs 
such services (Code, §§ 2863-67), create a right, and provide a 
summary remedy for its enforcement; and being in derogation of 
the common law, everything necessary to confer jurisdiction 
must affirmatively appear, and nothing will be intended to have 
been done which is not affirmatively shown to have been done. 
Ib. 219. 

3. Same; appointment of appraisers.—The property must be first ex- 
hibited to the justice, and he must determine whether, in his 
opinion, it is worth more than thirty dollars; and unless it 
affirmatively appears by a note or minute by him, which isa 
quasi record, that he determined its value to be more than thirty 
dollars, an order appointing appraisers is void, and their ap- 
praicement does not fasten a statutory charge on the property. 
Ib. 219. 


SET-OFF. 

See PLEADING AND PRACTICE. 
SHERIFF. 

See ATTACHMENT, 4. 


1. Title of purchaser at sheriff’s sale under judgment in attachment 
relates back to levy of attachment.—A purchaser at sheriff's sale, 
under a judgment in an attachment case, acquires a title which 
dates back to the levy of the attachment, onl overrides an inter- 


mediate conveyance by the defendant. Striplin & Co. v. Cooper 
& Son, 256. 


STATUTORY CONSTRUCTION. 


1. Construction of statute as to cases within letter, but not within spirit. 
There are cases which require the courts to disregard the letter 
of a statute, when manifestly opposed toits spirit; but, to justify 
this, there must be a moral conviction, based on the unreason- 
ableness of the application sought to be made, that the legisla- 
ture could not have intended such result, and it is not enough 
that the statute appears to be not promotive of the best interests 
of society or individuals. Napier v. Foster, 379. 

2. Retroactive statutes.—A retroactive operation will not be given to a 
statute, unless the legislative intent that it shall so operate is 
clearly expressed, or so clearly implied as to amount to an ex- 
press declaration. Warten v. Mathews, 429. 

3. A ng | imposed by statute implies a prohibition.—Harrison v. 
Jones, 412. 

2. Proviso to statute or section.—The appropriate office of a proviso, 
generally, is to modify or restrain the enacting clause, or preced- 
ing matter only, unless a different intention is apparent; but, 
when the context and all the provisions relating to the same sub- 
ject matter show an intent to give to the proviso a scope and 
effect beyond the section to which it is annexed, or the phrase 
immediately preceding it, it may be construed as restraining or 
qualifying preceding sections, or even as tantamount to an enact- 
ment in a separate section. Wartensleben v. Haithcock, 565. 
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See CHanceRY—GENERAL PRINCIPLE, 18 (p. 78). 


STOCK DISTRICT. 
1. Jurisdictional facts; duty of the court.—In a petition to establish a 


district under act of the legislature, in which stock are not 
allowed to run at large, the averment of the desire for an order 
to be made establishing such district, describing it; that peti- 
tioners are residents of the district; and such petition is signed 
by the freeholders, and filed with the judge of probate at —- 
thirty days before the next term of the court; and notices of the 
application given, as required by the act, the court must hear the 

tition and make an order granting or dismissing it, in whole or 
in part. Stanjill v. Court Co. Rev. Dallas Co., 287. 


2. Certiorari Pam. i remedy when no mode of review provided; judgment 


to be rendered.—No mode of review having been specifically pro- 
vided, certiorari is the proper remedy to review the questions of 
jurisdiction and the regularity of proceedings in the Court of 
County Revenue; and a pmnans quashing or affirming the 
ce vg is the only judgment which can be rendered on re- 
view. . 387. 


3. Counties, though bodies corporate under the statute, are, more 


strictly speaking, political or civil divisions—governmental or 
auxilary agencies—and the powers conferred on them are dele- 
gated for the purposes of civil and political organization, and can 
not be said to be violative of the maxim that legislative powers 
can not be delegated. Jb. 287. 


TAXATION. 


1. Constitutional provisions regulating taxation on property.—The con- 


to 


stitutional provisions which declare that “‘all taxes levied on 
property shall be assessed in exact proportion to the value of 
suc peepee. and inhibit the levy of ‘‘a greater rate of taxa- 
tion than three-fourths of one per centum on the value of taxable 
ae got within this State,’’ (Art. x1, §§ 1, 4), prescribe a rule 
and limit of taxation on property, but do not include all the 
legitimate subjects of taxation, some of which are not suscepti- 
ble of determinate value. West. Un. Tel. Co. v. State Board of 
Ass’ment, 273. 


. Tax on gross receipts from business of telegraph companies; constitu- 


tionality and extent of.—The tax of two per cent. levied on the 
gross amount of the receipts of every telegraph company, “‘ de- 
rived from business done by it in this State’’ (Sess. Acts 1884-5, 
p- 10, § 6, subd. 6), is not violative of any constitutional provi- 
sion regulating taxation; nor is it an unauthorized interference 
with inter-state commerce, although it includes receipts here on 
ag sent to or from places beyond the limits of the State. 
. 273. 


3. Sale of lands for unpaid taxes ; affidavit of collector as to want of 





rsonal property.—Under the provisions of the act approved 

ebruary 12th, 1879, relating to the sale of lands for delinquent 
taxes (Sess. Acts, 1878-9, pp. 3-8), the affidavit which the tax- 
collector is required (§ 12) to make and enter in the book filed by 
him in the office of the probate judge, as to his inability to find 
personal property after diligent search, is a jurisdictional fact, 
without which the court has no authority to make an order of 
sale. Wartensleben v. Haithcock, 565. 
Amendment of complaint; claim of lien for taxes paid.—When the 
purchaser of lands at a sale for unpaid taxes brings an action 
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to recover the possession, and the sale is held invalid on any 
ground except that the taxes were not in fact due and unpaid, he 
may have | ye orem for the amount paid by him, with subsequent 
taxes, and statutory penalty, which constitutes a lien on the 
land (Sess. Acts, 1878-9, p. 8); and when it becomes apparent, 
from the rulings of the court during the trial, that this suit must 
fail, he has a right to amend his complaint by making the statu- 
tory statement and claim. Wartensleben v. Haithcock 565. 


TELEGRAPH COMPANIES. 


1. 


9 
“ae 


Constitutional provisions regulating taxation on property.—The con- 
stitutional provision which declares that ‘‘all taxes levied on 
property shall be assessed in exact proportion to the value of 
such property,’’ and inhibit the levy of ‘‘a greater rate of taxa- 
tion than three-fourths of one per centum on the value of taxable 
property within this State,’’ (Art. x1, §§ 1, 4), prescribe a rule 
and limit of taxation on property, but do not include all the legi- 
timate subjects of taxation, some of which are not suscep- 
tible of determinate value. Western Union Tel. Co. v. State Board 
of Assessment, 273. 

Tax on gross receipts from business of telegraph companies; constitu- 
tionality and extent of. —The tax of two per cent. levied on the 
gross amount of ‘the receipts of every telegraph company, ‘‘ de- 
rived from business done by it in this State’’ (Sess. Acts 1884-5, 
p- 10, § 6, subd. 6), is not violative of any constitutional provis- 
ion regulating taxation; nor is it an unauthorized interference 
with inter-state commerce, although it includes receipts here on 
messages sent to or from places beyond the limits of the State. 

oy 


- #10. 


TENANTS IN COMMON. 


1. Sale’ of lands belonging to tenants in common, one of whom is a 


bo 


or 


lunatic and the other his guardian.—Where one of two tenants in 
conamon has been declared a lunatic, and the other appointed 
his guardian; if the latter obtains from the Probate Court an 
order for the sale of the lunatic’s interest in the land, it is ques- 
tionable whether he can rightly make a joint sale of the entire 
land, or whether such sale, if made, could or would be approved 
by the court, East v. East, 199. 


. Same.—If he sells his own interest in the land at the same time, 


to the same purchaser, and at the same price, taking separate 
notes for the purchase-money, one payable to himself individually, 
and the other as guardian, he can not unite the two demands in 
one bill to enforce a vendor’s lien on the land. Jb. 199. 


. Requisites of application.—In an application for the sale of property 


for division or distribution among several tenants in common 
(Code §§ 3498, 3515), the petition must set forth the names and 
residences of all the parties interested in the property, and this 
statutory requirement, which is jurisdictional, includes the peti- 
tioner. Ballard v. Johns, 82. 


. Same; death of co-tenant.—If the petition shows that one of the 


tenants in common has died, it must show to whom his interest 
has descended, or in whom it has become vested, and such per- 
sons must be made parties. Jb. 32. 


. Administrator ad litem for deceased co-tenant.—If it appears that 


the deceased tenant owed debts at the time of his death, the 
court should appoint an administrator ad litem to protect the in- 
terest of creditors. Jb. 32. 
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6. False claim does not oust jurisdiction.—Although a partition or sale 
can not be decreed by the Probate Court, where an adverse 
claim or title is asserted (Code, § 3412), yet the jurisdiction of 
the court will not be ousted by a false assertion of an adverse 
claim by one of the defendants. Jb. 32. 

. Surviving husband necessary party.—The surviving husband of a 
deceased tenant in common is a proper and necessary party to 

roceedings for partition. Jb. 32. 

8. Tenants in common; use and occupation.—At common law, a tenant 
in common was not liable to his co-tenant for use and occupation, 
unless there was an actual eviction, or an agreement to pay rent; 
and the English statute (4th and 5th Anne) changing the rule, 
having been enacted after the settlement of this county, is not of 
force with us. Jb. 32. 

9. Same; account for rents received.—For rents actually received one 
tenant in common is liable to account to his co-tenant; but, when 
the rents were received from a tenant to whom necessary ad- , 
vances to make a crop were supplied, such advances, and other 
necessary costs and expenses incurred, must be deducted from 
the gross amount received. Gayle et at. v. Johntson, 395. 





~I 


TRESPASS. 
TreEsPAss QuaRE CLAUSUM FREGIT. 


1. Non-suit; when statute authorizing not applicable to trespass quare 
clausum fregit.—The statute authorizing a non-suit against the 
plaintiff, when his recovery is less than the minimum sum of 
which the court has jurisdiction (Code, § 3120), does not apply to 
an action of trespass quare clausum fregit. Morris v. Robinson, 
291. 

2. Costs taxed in favor of successful joint defendant.—In a judgment in 
favor of one joint defendant and against another, a recital that 
the successful defendant ‘‘ go hence and recover of the plaintiff 
his costs in this behalf expended,’’ means that he recover that 

art of the costs which he himself had incurred. Jb. 291. 

3. Title not necessarily in issue, in trespass quare clausum fregit.—Pos- 
session is the great underlying fact which supports the action, 
though in many cases title is material, as in mitigation of dam- 
ages. Jb. 291. 

4. Oral evidence of intention in deed.—It is error to admit oral testi- 
mony of the intention with which a deed is executed. Jb. 291. 

5. Possession, or title with right to immediate possession, necessary to 
maintain trespass.—To maintain an act of trespass for injuries to 
personal property, the plaintiff must have, at the time of the 
injury, actual possession, or title and right to immediate posses- 
sion. Dunlap v. Steele & Vandegrift, 424. 


TRIAL OF RIGHT OF PROPERTY. 
See Higginbotham & Co. v. Clayton & Webb, 194. 


1. Assessing separate value of articles levied on.—On the trial of a stat- 
utory claim suit for four yokes of oxen and two carts, verdict and 
judgment being rendered for the plaintiff in execution (Code, 
§ 3343), the value of each article must be assessed separately, 
and it is error to assess a gross sum as the aggregate value. 

Tait v. Murphy 440. . 
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1. Felling and conversion of timber by trespasser upon land ; when 
owner may maintain trover or detinue.—When a trespasser enters 
upon land, fells timber, and converts it to his own use, the owner 
may maintain trover for the conversion, or detinue for the prop- 
erty, if it can be identified, notwithstanding any change in its 
form ; but this principle does not apply to timber cut by an ad- 
verse possessor. Street v. Nelson, 230. 

2. Trover; legal title or present right to possession necessary to maintain. 
To maintain trover, the plaintiff must have a right to the prop- 
erty itself, not a mere lien on it; a legal title, or present right to 
possession. Jb. 230. 

. Agent; authority of.—Authority to an agent “‘ to trade off said mule, 
if he could get anything that suited him,’’ does not empower him 
to exchange the mule for another, and bind his principal to pay 
a sum of money, as the estimated difference in value. McMillan 
v. Wooten, 263. 

4. Revision of judgment of Selma City Court, under special statute.—In 
reviewing a judgment of the City Court of Selma, rendered by 
the court without the intervention of the jury, (Sess. Acts, 1875-6, 
p. 390, § 14), this court is not allowed to indulge any presumption 
whatever in favor of its findings on the evidence. Butler v. 
Jones, 436. 

5. What constitutes conversion ; demand and refusal—A demand and 
refusal are, generally, evidence of a conversion; but a qualified, 
conditional, and reasonable refusal, is not evidence of a conver- 
sion; as where the defendant, being the owner of premises 
which had been leased, and in possession of furniture left on the 
gp by a deceased tenant, refuses to deliver it on demand 

»y the owner, who had lent it to the tenant, unless identified by 
him or some other person. Ib. 436. 

6. Unrecorded loan of personal property.—Possession of personal 
yroperty for three years, under an unrecorded loan, vests in the 

feanes an absolute title as against bona fide creditors and pur- 
chasers (Code, § 2173); but, as against all other persons, the 
statute neither confers any rights on him, nor takes away any 
rights from the lender. Jb. 436. 

. Testimony of party, as to transactions with decedent.—The estate of 
a deceased tenant, who died in the possession of personal prop- 
erty which had been lent to him, is not interested in the result 
of a suit brought by the lender against the landlord, to recover 
damages for the conversion of such property (Code, § 3058) ; and 
therefore, in such action, the plaintiff may testify as to any rele- 
vant fact showing the bailment. Jb. 436. 

8. Plea of former judgment in bar; replication and evidence.—In trover 

for the conversion of cotton seed, a former judgment being 

pleaded in bar, in which a set-off was claimed on account of the 
value of the cotton seed, it is competent for the plaintiff to show 
that, on the former trial, under the evidence and the rulings of 
the court thereon, the claim of set-off was disallowed, because | 
the plaintiff in the action had an unsatisfied lien on the cotton 
seed ; and a replication averiing these facts is a good answer to 

the plea. Haas v. Taylor, 459. 

9. Lien of bailee, and liability for negligence.—The proprietor of a gin- 
nery has a lien on cotton delivered to him to be ginned, for his 
services in ginning it, and is entitled to retain the possession until 
his charges are paid, but, if his lien has been discharged, and 
the property is not forthcoming on demand, the onus is on him 
to prove that it perished, was destroyed, lost or stolen, although 
he had exercised. ordinary diligence in preserving it; and his 
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liability extends equally to the act of his agent in charge, or of a 
subsequent lessee of the ginnery. Jb. 459. 

Demand and conversion.—When the conversion complained of 
consists in a failure or refusal to deliver on demand, the demand 
must have been made after the plaintiff’s right to the possession 
accrued ; but, when the conversion consists of an unauthorized 
disposition, waste, or destruction of the property, no demand is 
necessary. Jb. 459. 


TRUSTS AND TRUSTEES. 


1. Personal trust under will ; when executor invested with.—Where the 


testavrix appointed her husband as the executor of her will, 
giving him a life-estate in all the property, with remainder to 
their children, giving also to him a discretionary power to sell 
and re-invest, and relieving him from giving bond; eld, thata 
personal trust was created, which did not attach to the execu- 
torial office, but was limited to the donee of the power. Proctor 
v. Scharpff, 237. 


2. Resulting trust; when arising; may be established by parol evidence. 


A resulting trust arises, by operation of law, in favor of the per- 
son who advances the purchase-money of land, though the title 
be taken in the name of another; or in favor of the person for 
whom it is advanced by way of loan, the title being taken in the 
name of the lender as security for its repayment; and this trust, 
not being within the statute of frauds (Code, § 2199), may be 
established by parol evidence. Bates v. Kelly, 142. 


. Same.—The court analyses the evidence in this case, and holds, as 


the chancellor held, that the writings fully establish a es 
trust, notwithstanding irreconcilable conflicts in the testimony o 
the parties. Jb. 142. 


. Purchase with notice of facts out of which resulting trust arises.—A 


purchaser of the land from the party in whose name the title is 
taken, having notice of the facts out of which the resulting trust 
arises, can not claim protection against it. Jb. 142. 


. Offer to do equity; what sufficient.—An offer in the bill to do equity, 


vy paying the money advanced with interest, is sufficient, when 
it is shown that a prior offer or tender would have been useless, 
the defendants repudiating the trust sought to be enforced against 
them. Jb. 142. 


. Acceptance of trust is ordinarily presumed ; when may be enferred. 


Acceptance of a trust, created by will, deed, or other instrument, 
is ordinarily presumed, and is not required to be in writing, nor 
manifested by express words, but may be inferred from interfer- 
ence with the trust property, or acts done in performance of the 
duties of the trust. Kennedy’s Ex’r, v. Winn, 165. . 


. Voluntary interference with trust property; when regarded as accept- 


ance of trust.—Any voluntary interference with the trust property 
will be held an acceptance, unless it can be plainly referred to 
some other ground of action; the onus being on the trustee to 
show this, and every doubt being resolved against him. Jb, 165. 


. Giving of receipt by trustee describing himself as such; when indicat- 


ing ac aptanes of trust—(this case).—Where a sum of money was 
bequeathed in trust, to be loaned out on bills of exchange or 
bonds secured by mortgage, the interest to be collected semi- 
annually by the trustee, and paid over to the beneficiaries ; and 
the administrator of the estate made an arrangement with a 
mercantile house, of which the trustee was a partner, to supply 
the beneficiaries with goods on credit, to be paid out of the semi- 
annual interest as it accrued, and paid the accounts every six 
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months, hohing secnipte signed by the trustee as such; held, that 
the giving of these receipts showed an acceptance of the trust, 
notwithstanding the accompanying declarations of the trustee 
that ‘‘ he would not accept the general trust,’’ and the fact that 
the administrator represented that he only wanted a proper re- 
ceipt to use as a voucher on his settlement. Jb. 165. 


9. Refusal of trustee to allow process for collection of decree rendered in 


his favor to be issued; liability of trustee for loss caused by such 
action (this case).—On final settlement of the administrator’s ac- 
counts, a decree was rendered against him, in favor of the 
trustee, for the amount of the trust, whereupon the trustee dis- 
avowed the authority to use his name, filed a protest in the Pro- 
bate Court, and would not allow any process for the collection of 
the decree to be issued in his name; held, on these facts, the 
money being lost by the failure to collect the decree, that the 
trustee was liable for the loss. Jb. 165. 


10. Statute of limitations has no application, in cases of express trusts, 


between trustee and beneficiaries.—In cases of express trusts, the 
statute of limitations has no application as between the trustee 
and beneficiaries, and no length of time, short of the period of 
prescription, is a bar; though there are exceptions to this rule, 
where there has been a settlement, or other final termination of 
the trust, or an open disavowal and repudiation brought home to 
the knowledge of the beneficiaries. Jb. 165. 


ll. Acceptance of trust; when vacancy not created by subsequent dis- 


claimer.—In this case, the trustee having accepted the trust, his 
subsequent disclaimer did not create a vacancy in the office, nor 
authorize the appointment of another trustee; and no loss oc- 
curred for two years afterwards. The trustee lived five years 
after the loss occurred; and the bill was filed, asking the ap- 
pointment of another trustee, and the recovery of the trust fund, 
within two years after his death. Held, that though the com- 
lainants,-who had only a life interest, might be barred by 
aches as to the accrued interest, their claim to the interest accru- 
ing in future was not barred, and the rights of the remainder- 
men were not affected by the delay. Jb. 165. 


12. Bill in equity by cestuis que trust against trustee ; what relief may be 


sought in.—Where property is bequeathed to a trustee, to be 
taken care of, and the profits and interest to be paid annually tu 
the testator’s married daughter, ‘* for the use onl support of her- 
self and her children during her natural life, and at her death 
the whole of said property to go and become the absolute prop- 
erty of her lawful heirs;’’ the daughter and her children may 
join in a bill for an account and settlement of the trust, the re- 
moval of the trustee, and the appointment of another in his 
stead. McDowell v. Brantley, 173. 


13. Same; when trustee and his sureties estopped from denying liability 





to account.—When a trustee is appointed by the register in chan- 
cery, gives bond, and enters on the discharge of his duties of the 
trust, and a bill in equity is afterwards filed by the beneficiaries, 
charging waste and loss of the funds, asking an account and set- 
tlement, the removal of the trustee, and the appointment of an- 
other; he and his sureties are estopped from denying his liability 
° account, on account of an informality in his appointment. 
. 173. 


. Resulting trust; when arising; may be established by parol evidence. 





A resulting trust arising, by operation of law, in favor of the 
person who advances the purchase-money of land, though the 
title be taken in the name of another; or in favor of the person 
for whom it is advanced by way of loan, the title being taken in 
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the name of the lender as security for its repayment; and this 
trust, not being within the statute of frauds (Code, § 2199), 
may be established by parol evidence. Bates v. Kelly, 142. 

15. Same.—The court analyzes the evidence in this case, and holds, 
as the chancellor held, that the writings fully establish a result- 
ing trust, notwithstanding irreconcilable conflicts in the testi- 
mony of the parties. Ib. 142. 

16. Purchase with notice of facts out of which resulting trust arises.—A 
purchaser of the land from the party in whose name the title is 
taken, having notice of the facts out of which the resulting trust 
arises, can not claim protection against it. Jb. 142. 

17. Offer to do equity; what sufficient.—An offer in the bill to do equity, 

y paying the money advanced with interest, is sufficient, when 
it is shown that a prior offer or tender would have been useless, 
the defendants repudiating the trust sought to be enforced against 
them. Jb. 142. 

18. Acceptance of trust is ordinarily presumed; when may be inferred. 
Acceptance of a trust, created by will, deed, or other instrument, 
is ordinarily presumed, and is not required to be in writing, nor 
manifested by express words, but may be inferred from inter- 
ference with the trust property, or act done in performance of 
the duties of the trust. Kennedy et als.v. Winn, 165. 

19. Voluntary interference with trust property; when regarded as accep- 
tance of trust.—Any voluntary interference with the trust prop- 
erty will be held an acceptance, unless it can be plainly referred 
to some other ground of action; the onus being on the trustee 
to show this, and every doubt being resolved against him. Jb. 
165. 

20. Giving of receipt by trustee describing per = J as such; when indi- 
cating acceptance of trust—(this case.)—Where a sum of money 
was bequeathed in trust, to be loaned out on bills of exchange or 
bonds secured by mortgage, the interest to be collected semi-an- 
nually by the trustee, and paid over to the beneficiaries ; and the 
administrator of the estate made an arrangement with a mercan- 
tile house, of which the trustee was a partner, to supply the ben- 
eficiaries with goods on credit, to be paid out of the semi-annual 
interest as it accrued, and paid the accounts every six months, 
taking receipts signed by the trustee as such; held, that the giv- 
ing of these receipts showed an acceptance of the trust, notwith- 
standing the accompanying declarations of the trustee that “he 
would not accept the general trust,’’ and the fact that the admin- 
istrator represented that he only wanted a proper receipt to use 
as a voucher on his settlement.—Jb. 165. 

21. Refusal of trustee to allow process for collection of decree rendered in 
his favor to be issued; liability of trustee for loss caused by such ac- 
tion (this case.)—On final settlement of the administrator’s ac- 
counts, a decree was rendered against him, in favor of the trus- 
tee, for the amount of the trust, whereupon the trustee disa- 
vowed the authority to use his name, filed a protest in the Pro- 
bate Court, and would not allow any process for the collection of 
the decree to be issued in his name; held, on these facts, the 
money — lost by the failure to collect the decree, that the 
trustee was liable for the loss. Jb. 165. 

22. Statute of limitations has no application, in cases of express trusts, 
between trustee and beneficiaries.—In cases of express trusts, the 
statute of limitations has no application as between the trustee 
and beneficiaries, and no length of time, short of the perioé of 
prescription, is a bar; though there are exceptions to this rule, 
where there has been a settlement, or other final termination oI 
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the trust, or an open disavowal and repudiation brought home to 
the knowledge of the beneficiaries. Jb. 165. 

23. Acceptance of trust; when vacancy not created by subsequent disclaimer. 
In this case, the trustee having accepted the trust, his subsequent 
disclaimer did not create a vacancy in the office, nor authorize 
the appointment of another trustee ; and no loss occurred for two 
years afterwards. The trustee lived five years after the loss oc- 
curred ; and the bill was filed, asking the appointment of another 
trustee, and the recovery of the trust fund, within two years after 
his death. Held, that though the complainants, who had only a 
life interest, might be barred by laches as to the accrued interest, 
their claim to the interest accruing in future was not barred, and 
Sy rights of the remaindermen were not affected by the delay. 

. 165. 

24. Bill of equity by cestuis que trust against trustee; what relief may be 
sought in.—Where property is bequeathed to a trustee, to be 
taken care of, and the profits and interest to be paid annually to 
the testator’s married daughter, ‘‘for the use po support of her- 
self and her children during her natural life, and at her death the 
whole of said property to go and become the absolute property of 
her lawful heirs ;’’ the daughter and her children may join in a 
bill for an account and settlement of the trust, the removal of the 
trustee, and the appointment of another in his stead. McDowell 
v. Brantley, 173. 

25. Same; when trustee and his sureties estopped from denying liability to 
account.—When a trustee is appointed by the register in chan- 
cery, gives bond, and enters on the discharge of the duties of the 
trust, and a bill in equity is afterwards filed by the beneficiaries, 
charging waste and loss of the trust funds, asking an account and 
settlement, the removal of the trustee, and the appointment of 
another; he and his sureties are estopped from denying his lia- 
bility to account, on account of an informality in his appointment. 
Ib. 173. 

26. Vested remainder.—Where property, real and personal, was con- 
veyed by deed to a trustee, in trust that, during the life of 
Francis N., he should permit her to have the possession, use and 
enjoyment, “‘for the comfort and support of her two minor chil- 
dren, George and Caroline ;’’ and upon her decease, the said 
lands, and such of the personal property as then remained un- 
impaired, ‘‘ shall belong absolutely and in fee to the said George 
and Caroline, if they shall both then be in being; and if not, 
then to the survivor of them, and the heirs of the other, if any, 
or, if none, then to such survivor, quit and discharged of all 
uses and limitation.’’ George having died before his mother, 
leaving children, held that the remainder to Caroline, as to one- 
half of the property, vested on his death ; and on her subsequent 
death before her children could not, on the termination of the life 
estate, recover against her grantee.—Jolly et als. v. Hobbs et als. 
213. 

27. Resulting trust ; what evidence necessary to establish.—The evidence 
in this case, seeking to establish a resulting trust in lands by 
parol evidence, does not’ come up to the requirements of the rule 
—the testimony must not only be entirely satisfactory, but clear 
and undoubtec. Reynolds v. Caldwell, 232. 

28. Action by trustee, without sanction of court.—Although trustees, 

‘ when officers of the Chancery Court, may not have the right to 
institute an action at law without first obtaining the sanction of 
the court; yet it may be doubted whether the defendant can in- 
terpose this objection in defense of the action, and it certainl 
can not be raised for the first time in the appellate court. Smit 
v. Inge, 283. 
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29. Title barred—trustee—cestui que trust.—When the title of the trustee 
is barred, so also is that of the cestui que trust. Smith et al. », 
Gillam et al., 296. . 


USURY. 



























1. Credit on usurious debt by mortgagee.—When the mo e re 
ceives mortgaged property from the mortgagor, to be credited at 
an agreed price on the mort debt, a subsequent abatement of 
the mortgage debt, on bill filed to redeem, on account of usury, 
will not entitle the mortgagee to a corresponding reduction of the 
credit allowed. Knox v. Nall, 347. 


VENDOR AND PURCHASER. 


1. Vendor's lien; proof as to non-payment of purchase-money.— Where 
the conveyance recites payment of the purchase-money, and it is 
not shown that any notes were executed by the purchaser at the 
time it was delivered, a vendor’s lien will not be declaredon vague 

’ or doubtful testimony ; the proof must be sufficient to enable the 
court satisfactorily to determine, not only the fact that the pur- 
chase-money is unpaid, but also its amount ; and when uncertain- 

ty and conflict as to material facts exist, and the defendant’s 
version of the transaction is sustained by disinterested witnesses, 

a lien will not be declared. Jenkins v. Mathews, 486. 


VERDICT. 


See PLEADINGS AND PRACTICE. 







1. Court may require jury to correct informal verdict.—When the jury 
return an informal verdict, the court may require them to retire 


again and put it in proper form. Higginbotham v. Clayton & 
Webb. 194. ; 


WARRANTY. 


1. Insurance; warranty and representations distinguished.—In a con- 
tract of insurance, a warranty is part and parcel of the contract it- 
self, is in the nature of a condition precedent, and, whether 
material to the risk or not, must be strictly complied with, or 
literally fulfilled, before the assured can recover on the policy; 
while a representation, not being of the essence of the contract, 
but relating to something collateral or preliminary, and in the 
nature of an inducement to it, though false, does not avoid the 
policy, unless it relates to a fact actually material, or clearly in- : 
tended to be made material by the agreement of the parties. 
Ala. Gold Life Ins. Co. v. Johnston, 467. 


WILLS. * 























1. Testamentary paper executed on valuable consideration.—A paper in 
the form of a will, executed in consideration of personal services 
rendered or to be rendered, or other valuable consideration, and 
delivered to the devisee or legatee therein named, may constitute 
an irrevocable contract. Bolman v. Overall, 451. 
2. Same.—Such a contract is not repugnant to public policy, but may 
be enforced, after the death of the promisor or testator, by action 
for a breach against his personal representative, or, in a proper 
case, by bill in equity against his heirs, devisees, or personal 
representative. Jb. 451. 
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3. Same ; how enforced in equity.—Such testamentary paper, when 
founded on valuable consideration, is in the nature of a covenant 
to stand seized to the use of the promisee; and it will be enforced 
in equity under a bil! in the nature of specific performance, by 
fastening a trust upon the property in the hands of an executor, 
— and devisees, under a subsequent inconsistent will. 

. 451. 

. Parties to bill.—All the persons named in such testamentary paper 
as legatees, their rights differing only in extent or quantity, may 
unite as plaintiffs in a bill to enforce it. Jb. 451. 

. Probate of subsequent will, as defense to bill.—The probate of the 
subsequent will, by the court having exclusive jurisdiction, 
though binding on the — claiming under the former testa- 
mentary paper, is no defense toa bill which seeks to establish 
and enforce a trust on the property in their favor. Ib. 451, 

. Will; how attested.—The attesting witnesses to a will are required 
to sign it in the presence of the testator (Code, § 2294), but not 
in the presence of each other. Moore v. Spier, 129. 

. Undue influence ; when burden on legatee or devisee to disprove. 
Under the rule laid down by this court in former cases ( Waddell 
v. Lanier, 62 Ala. 347; Shipman v. Furniss, 69 Ala. 565), when 
the principal devisee and legatee occupied a confidential relation 
to the testatrix, though related to her by consanguinity more 
distantly than the contestants, the burden of proof is on him to 
- that the will was not procured by fraud or undue influence. 

. 129. 

. Sale of land devised, only revocation pro tanto.—A sale of the land 
devised, subsequent to the execution of the will, while it might 
operate a revocation pro tanto of the will, would not invalidate it 
entirely, nor prevent its probate as to the other property em- 
braced in it. Jb. 129. 

. Evidence as to mental condition of testatrix; when competent.—Be- 
fore a witness can be allowed to testify as to the mental condition 
of the testatrix, it must be first shown that his acquaintance had 
been so intimate, and had continued for such a length of time, 
as justified the formation of a correct judgment as to her mental 
status and habits. Ib. 129. 

. Same.—While the proper inquiry is as to the mental status at the 
time the will was executed, evidence as to its condition at 
a former time is relevant; and when weakness of mind resulting 
from senility is urged against the will, it is competent for the 
proponent to adduce evidence showing that, subsequent to the 
- of the will, no appearances of imbecility were exhibited. 

. 129. 
. Same.—A witness, having knowledge of the facts, may testify that 
* the testatrix was firm in her views and convictions, or, on the 
other hand, that she was capable of being easily influenced ; 
but not that her character in the community was that of one 
easily influenced. Jb. 129. 

. Same; construction of will.—The husband having executed a deed 
conveying to the remaindermen, in consideration of love and 
affection, his life-estate in the property, but expressly reserving 
to himself the power to sell and re-invest as conferred by the 
will, with power to collect and disburse the rents without liability 
to account; whatever may be the effect of the provision as to the 
rents, the power of sale or disposition is unaffected by the con- 
veyance. Proctor v. Scharpff, 227. 

3. Infant defendants to the bill ; measures for protection of. —The hus- 
band having filed a bill in equity, asking the instructions of the 
court as to the validity and extent of his powers, and making 
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the children defendants, the infants thereby become wards of | 
the court, whose duty it is to protect their interests;.and the 
complainant should be required to report to the court, for con- 
firmation, any sale made by him, and may be required, it neces- 
ys + eS: nd for a faithful re-investment of the proceéds of 

sale. . £27. : 


14. Appeal; when dismissed.—An appeal from a decree rendered on 


the contested probate of a will, taken within thirty days from its 
rendition, will not be dismissed on motion, because the citation 
was not served for several months after the appeal was sued out. 
Moore v. Spier, 129. 


15. Testamentary charge on lands construed, as to extent charged.— Where 


the testator, owning an undivided two-thirds interest in fee ina 
tract of land, by devise from his deceased wife, and an estate per 
autre vie in the other third, by purchase of the dower interest of 
his mother-in-law, provided that his mother-in-law should have 
a comfortable support out of his estate, specially charging it on 
the lands, and describing them as ‘‘the lands devised to me by 
my deceased wife ;’’ devised the lands, subject to said charge, to 
his wife’s sister for life, and then charged “‘ the reversion of said 
lands’’ after her death with the payment of $3,000 to his per- 
sonal representative, for the benefit of his estate ; held, that while 
the charge for the support of the mother-in-law might extend to 
the testator’s entire interest in the land, the charge of $3,000 was 
restricted to his undivided two-thirds interest in the fee. Toney 
v. Spragins, 541. 


WITNESS. 
1. Impeachment of witness ; limitation of inquiry into character.—In 





impeaching a witness, the inquiry is not limited to his general 
character for truth, but may be extended to his character gener- 
ally. Motes v. Bates, 382. 
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